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UNITED STATES. 



FIRST CIRCUIT. 

HoN. HORACE GRAY, Cibcuit Justice. 

HoN. LE BARON B. COLT. Circuit Judob. 

HoN. NATHAN WEBB, District Judge, Maine. 

HoN. DANIEL CLARK, Distkict Judge, New Hampshtsb. 

HoN. THOîtAS L. NELSON, District Judge, Massachusetts. 

HOM. GEORGE M. CARPENTER, Disteict Judge, Rhode Islaud. 

SECOND CIRCUIT. 

HoN. SAMUEL BLATOHFORD, Circuit Justice. 

HoN. WILLIAM J. WALLACE, Senior Circuit Judsb. 

HoN. E. HENRY LACOMBE, Junior Circuit Judge. i 

HoN. NATHANIEL SHIPMAN, District Judgb, Conwbcticdt. 

HoN. A. C. OOXE, District Judge, N. D. New York. 

HoN. ADDISON BROWN, District Judge, S. D. New York. 

HoN. CHARLES L. BENEDICT, District Judgb, E. D. New Yobk. 

HoN. HOYT H. WHEELER, District Judge, Vermonx. 



THIRD CIRCUIT., 

HoN. JOSEPH P. BRADLEY, Circuit Justice. ' 

HoN. WILLIAM McKENNAN, Circuit Judge. 

lAppotnted by the Président parauant to an act pasaed last session ol Congrêss provid^K for «.i^ 
additlonal Circuit Jodge tor the Second Circuit. It Is believed that tUs is the only Cfrcult wherè 
there are two Circuit Court Judges with oo-ordinate iurlsdiction. Judge Wallace, the other Cir- 
cuit Judge of thla Circuit, Is by a provision of the same law known EW the Senior Circuit Jiidge of 
the Second Clreult, and Judge LacombB as the Junior OlTcolt Judge. (See Act March S, 1887, c347.); 

Judge XiAGOUBB took the necesaary oaths, and qnaUfled In June last. 
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iV JUDGES OF THE UNITED STATES 

HoN. LEONARD E. WALES, District Judgb, Delawabb. 

HON. JOHN T. NIXON, Distbiot Jddgb, New Jersey. 

HON. WILLIAM BUTLER, District Judgb. E. D. Pennstlvaota. 

HoN. MARCUS W. ACHBSON, DistrkSt Judqe, W. D. Pennsïlvania. 

FOURTH CIRCUIT. 

Bon. liORRISON R. "WAITB, CmcinT Justice. 

HoN. HUGH L. BOND, Circuit Judge. 

HoN. THOMAS J. MORRIS, District Judgb, Maetland. 

HoN. AUGU8TUS S. SEYMOUR, District Judgb, E. D. North Carolina. 

HoN. ROBERT P. DICK, District Judge, W. D. North Carolina. 

Bon. CHARLES H. SIMONTON, District Judge, South Carolina. 

HoN. R. W. HUGHES, District Judgb, B. D. Virginia 

HoN. JOHN PAUL, District Judgb, W. D. Virginia. 

HoN. JOHN J. JACKSON, District Judge, Wesï Virginia. 

FIFTH CIRCUIT. 

HoN. WILLIAM B. WOODS, Circuit Justice. 

HoN. DON A. PARDEB, Circuit Judgb. 

HoN. JOHN BRUCE, District Judgb, M. and N. D. Alabama 

HoN. HARRY T. TOULMIN, District Judge, S. D. Alabama. 

HoN. THOMAS SBTTLE, District Judge, N. D. Florida. 

HoN. JAMES W. LOCKE, District Judgb, 8. D. Florida. 

HoN. WILLIAM T. NEWMAN, District Judgb, N. D. Gborgia. 

HoN. EMORY SPBER, District Judge, 8. D. Georgia. 

HoN. EDWARD C. BILLINGS, District Judgb, E. D. Louisiana. 

HoN. ALECK BOARMAN, District Judgb, W. D. Louislana. 

HoN. ROBERT A. HILL, District Judgb, N. and S. D. Mississippi, 

HoN. CHAUNCEY B. SABIN, District Judgb, E. D. Texas. 

HoN. A. P. McOORMICK, District Judgb, N. D. Texas. 

HoN. E. B. TURNER, District Judge, W. D. Texas. 

SIXTH CIRCUIT. 

HoN. STANLEY MATTHEW8, Circuit Justice. 

HoN. HOWELL E. JACKSON, Circuit Judgb. 

HoN. JOHN WATSON BARR, District Judgb, Kbntuckt. 

HoN. HENRY B; BROWN, District Judge, B. D. Michigan. 

HoN. HENRY r. SEVERBNS, District Judge, W. D. Miohigait. 

HoN. MARTIN WBLKER, District Judgb, N. D. Omo. 

HoN. GEORGE R. SAGE, District Judgb, S. D. Ohio. 



CIECTJIT AND DISTRICT COURTS. 

HoN. D. M. KEY, District Judge, E. and M. D. Tennessbb. 
HON. E. S. HAMMOND, District Judge, W. D. Tennbsseb. 

SEVENTH CIRCUIT. 

HoN. JOHN M. HAELAN, Circuit Justice. 

HON. WALTER Q. GRBSHAM, CmcuiT Judob. 

HoN. HENRY W. BLODGETT, District Jddgb, N. D. Ilmnom. 

HoK. WILLIAM J. ALLEN, District Judge, 8. D. Illinois. 

HON. WILLIAM A. WOODS, District Judqb, Indiana. 

HON. CHARLES E. DYER, District Judge, E. D. Wisconsih. 

HoN. ROMANZO BUNN, District Judge, W. D. Wisconsik. 

EIGHTH CIRCUIT. 

HoN. SAMUEL F. MILLER, Circuit Justice. 

HoN. DAVID J. BREWER, Circuit Judge. 

HoN. HENRY C. CALDWELL, District Judge, E. D. Arkansas. 

HoN. ISAAC C. PARKER, District Judge, W. D. Arkansas. 

Hon. MOSES HALLETT, District Judge, Colorado. 

HoN. OLIVER P. 8HIRA8, District Judge, N. D. Iowa. 

Hon. JAMES M. LOVE, District Judge, 8. D. Iowa. 

HoN. C. G. FOSTER, District Judge, Kahsas. 

Hon. RENSSELAER R. NELSON, District Judge, Minnesota. 

Hon. AMOS M. THAYER, District Judge, E. D. Missouri. 

Hon. ARNOLD KREKEL, District Judge, W. D. Missoubl 

Hon. ELMBR S. DTJNDY, District Judge, Nebraska. 

NINTH CIRCUIT. 

Hon. STEPHEN J. FIELD, Circuit Justice. 

Hon. LORENZO SAWYER, Circuit Judge. 

Hon. OGDEN HOFFMAN, District Judge, N. D. Calipohnu. 

Hon. e. m. ROSS, District Judge, 8. D. Calipornia. 

Hon. GEORGE M. SABIN, District Judge, Nevada. 

Hon. MATTHEW P. DEADY, District Judge, Orbooit. 
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Massa v. Cuttins, Jr., and others. 

{Circuit Covrt, 8. JD. New York. February 22. 1887.) 

Rbmotalof Causes— Amotjnt in Disputb. 
18 St. U. 8. 470.) 
■ Wliere suit is brought in a state court by one pf a lar^e number of owners 
of stock, in behalf of himseU aod ail others similarly situated, and the decree 
Bought on behalf of the orator Ib less than $500, the défendant is not entitled 
to hâve the cause removed to the United States circuit court, under act of 
March 3, 1875, (18 St. U. 8. 470, § 8,) no others having become plaintîfEs, and 
there being no matters in dispute beyond what plaintUK claims in his own be- 
half. 

In Equity. 

Daniel Nason, for plaintîff. 

C M. Da Oosta, for défendants. 

Wheeler, J. This suit was brought in tjie state court by the orator, 
as one of a large number of owners of stock, in behalf of himself and ail 
others similarly situated who may become plaintiffs. The amount foi 
which a decree is sought by the orator in his own behalf is much less 
than $500. The amount to which ail similarly situated would be en- 
titled, according to the allégations of the bill, is more than $90,000. 
The défendants removed the cause into this court. The plaintiff moves 
to hâve it remand-ed to the state court, on the ground that the. matter 
in dispute does not exceed the sum or value of 1500. Act of March 8, 
1875, (section 2, 18 St. 470.) No others having become plaintiffs, 
nothing can de decreed to them, and neither they nor the défendants 
will be bound by any decree which may be made in the case, as ît stood 
at the time of removal, and now stands. There is no matter in dispute 
yet beyond what the plaintiff claims in behalf of himself. As that is 
less than $500, the case bas not yet been one in which the matter in dis- 
pute exceeds that sum. Upon thèse considérations the motion to ro- 
mand must be granted. Motion granted. 
v.SGF.no.l— 1 
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Missouri Pac. Ry. Co. v. Texas & Pac. Ry. Co. 
(Oireuii Court, E. î>. Louisiana. January 14, 1887.) 

1. RAIliBOAD COMPANipS— DlSCHmiNATION BETWBEN CONNECTING LiNES— TbxAS 

Pacific Rail-wat Compant— MissoiiKt Pacific Rail'wat Company. 

Under the charter of the Texas Paciflc Bailway Company, (16 U. S. St. 578,) 
and the Texas act of May 3, 1878, graating land tc it, which f orbid discrimina- 
tion by it against any Connecting or intersecting road, and the latter of which. 
forbids jtto enter into any combination in the,nature of ^ partnership wjth any 
railroBd ip thé State running paraUel with it, or in the same direction, that will 
give the latter control qî rates Où it, a poolîng and trafic arrangement made 
by the receivers of the road, or of its successor, the Texas & Paciflc Bailway 
Company, with the Missouri Paciflc Railway Company, which bas 300 miles 
of road parallel to its road in Texas, relatin'g to business interchanged in Texas, 
and giving the Missouri Paciflc a préférence in rates, is illégal, and will be or- 
dered to be abrogated upon objection made by other Unes Connecting with the 
Texas & Paciflc Railway Company.'s road in Louisiana, althoughthe receivers 
are willing to make the saine arrangement with the objecting companies, if 
they will furnish their road with the same amount of business under the same 
conditions, and althoug)bi the arrangement is satisfactory to the trafflc agents 
of the objecting companleS, and opérâtes to the beneflt of the property in the 
receivers hauds. 

2. Same— Teaffic Association. 

Likewise membership in a trafic association is improper, and the receivers 
^ill be ordered to withdraw therefrom, if the association bas power to make 
discriminating rates for or against the Texas & Paciflc Bailway Company. 

In Equity. 

Mank Q. Stvihé, for petitioùer,' 

W. W. Howe, for respondent. 

Pardee, J. In the matter of the intervening pétition of the Vicks- 
burg, Shreveport & Pacific Railroad Company, and of Frank S. Bond, 
receiver of the Vicksburg & Mexidian Railroad Company, the petition- 
ers allège that they are operating a Connecting railway Une of the Texas 
& Pacific Railway Unes, and the gist of their complaint, as a basis of re- 
Uefjis that tl^e receivers of the Texas & Pacific Railway Company, ap- 
pointed by this court in the above-entitled suit, to operate and manage 
the Unes of the said company, hâve been and are discriminating against 
the Unes operated by petitioners, "by requiring and receiving from them 
a much higher Tate for the carriage of ail classes of freight, both east and 
west bound, over said Unes of which they are and hâve been receivers, 
than said receivers hâve required or received of other railroad companies 
and transportation Unes, particularly the said Missouri Pacific Railway 
Company, and the said the St. Louis, Iron Mountain & Southern Rail- 
road Company, for similar service, and similar carriage of like freight." 
, i The receivers answer at length, and as foUows: 

:'■■ ANSWER. 

First. Kespondents submit to this honorable court that none of the matters 
in the said intervening pétition mentioned and complained of are matters in 
respect of which the petitioners therein are entitled to relief in this proceed- 
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ing, and in a court of equity ; àh'd they ask to hâve the same benefit of défense 
thereto as if they liad demurredto said pétition. 

Second. Thèse respondents admit the adoption and existence of the various 
statutes and constitutional provisions set forth in the said intervening péti- 
tion, but, for greater certainty as to the spécifie language of said orgauic and 
statutory laws, they pray leave to refer to the same, as the same hâve been 
from time to time duly promulgated. But they specially deny that the pro- 
visions quoted from the constitution and statutes of the state of Texas hâve 
any application to the issue now existlng between thèse respondents and the 
petitloners in the said intervening pétition, or can take away any right con- 
ferred by the acts of congress with référence to the Texas & Pacific RailWay 
Company. They do not admit the allégations of said petitioners with respect 
to the spirit and intent of the acts of congress and various other statutes and 
constitutional provisions quoted in said pétition, but, so far as the same may 
apply to this controversy, they pray the court to interpret the same. 

Thîrd. Eespondents admit that the Texas & Pacific Eailway opérâtes its 
lines to Shreveport, where it connects with petitioners' lines, and that the 
Vicksburg, Shreveport & Pacific Railroad was opened for gênerai trafiic about 
August, 1884. They admit that the same person is président of the Missouri, 
Kansas & Texas Railway Company and of the Texas & Pacific Railway Com- 
pany, but they submit that this fact has no relevancy to the issues in this 
proceeding, since the Texas & Pacific Railway is being managed by respond- 
ents under the ordera of the court. They aver that since their appointment 
as receivers the transportation department of the Texas & Pacific Railway has 
been distinct from that of any Missouri Pacific line; and since July, 1886, the 
freight trafflc department has been under the sole charge of your respondents' 
gênerai freight agent. 

Fourth. They respectfully submit that it is unnecessaryand would be irrel- 
evant to inquire, in such a proceeding as this, into the détails of the freight 
business of the Texas & Pacific Eailway Company prier to the appointment 
of respondents as receivers. They admit their appointment and qualification, 
but they specially deny that, in managing the lines of railway under their 
charge, they hâve, as charged in said intervening pétition, at ail times or at any 
time, in violation of law and their duty, discriminated against said petition- 
ers as set forth in said pétition, and that they are still so discriminating, and 
wlU so continue unless prevented by this honorable court. They admit that 
certain correspondence was had, set forth as Exhibits A, B, C, and B of said 
pétition; but submit that said letters must be considered in connection with 
the other facts of this case. They do not admit the correctness of the Mémo- 
randum E, annexed as an exhibit of said pétition, and they submit that its 
date, in June, 1884, shows that it has no relevancy to the issues herein, but, 
if it should be decreed relevant by the court, they leave the petitioners to 
make such proof of its correctness as they may be advised. 

Fifth. They aver that in March, 1886, they made, with the lines repre- 
sented by petitioners, through respective trafiic agents, such traflic arrange- 
ments as would enable petitioners' said lines to compete on equal terms with 
ail other lines for freight business to points on the Texas & Pacific Railway. 
Said arrangement was amended or modified from time to time, and finally, on 
the twenty-eighth of September, 1886, was put in the form of the mémoran- 
dum hereto annexed as Exhibit E A of this answer. This waa still further 
modified October 2, 1886, by the letter made part hereof as Exhibit E B. 
They aver that the arrangement set forth in said Exhibits E A and R B was 
acceptable to the trafflc agents of petitioners' lines, and has been and is now 
in opération, without préjudice, however, to the hearing and décision of the 
issues in this matter. They aver that through rates from Cincinnati, and 
from other points tributary to petitioners' lines, to points on the Texas & 
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Pacific Eaiiway, are the same by pelitioners' Unes as by any other line, and 
nothing done by respondents bas ever operated to divert traflSc from peti- 
tioners' lines, or to discriminate against them. They specially deny that they 
hâve ever charged petitioners to or from Shreveport for freight any rnore than 
they charge for freight over their (respondents') own line, and they show 
that since March, 1886, such charges, as a rule, hâve been less than those 
made on their (respondents') own line, and less than justified by the letter of 
the law. 

Sixth. Bespondents aver that from the time they took possession of the 
Texas <fc Pacific Eaiiway until September 1, 1886, the division of revenue on 
business interchanged between the roads of the Missouri Pacific system, in- 
terseeting the Texas & Pacific Eaiiway, includjng the St. Louis, Iron Moun- 
tain & Southern and the Missouri, Eansas & Texas Eailroads, was made on 
the basis of what was known as the "Gault-Tucker award," made by twoex- 
pert trafflc managers, viz., John G. Gault, now gênerai manager of the peti- 
tioners' Unes,' and Joseph P. ïucker; then traflfic manager of the Illinois Cen- 
tral System, and now assistant gênerai manager of the Chicago, Milwaukee& 
St. Paul Eaiiway. On the flrst of September, 1886, a new agreement for di- 
vision of revenue on business interchanged between the said roads of the Mis- 
souri Pacific System and the Texas & Pacific Eaiiway was duly made and exe- 
cuted, which has been in opération and duly acted upon by the parties thereto 
since said flrst of September, I8861 A copy of the same is made part hereof, 
as Exhibit KO of this answer. The pétition and order to answer in this 
proceeding were served on the receivers through Lionel A. Sheldon, one of 
your respondents, on the ninth of September, 1886. Tliey show that at the 
time of such service, and since, they hâve, as above, been acting in the prem- 
ises under said agreement of September 1, 1886. 

Seventh. Your respondents aver that the Missouri Pacific roads intersect the 
Texas & Pacific Eaiiway at eight difEerenl points, while the Vicksburg, Shreve- 
port & Pacifie intersects the same at but one point. The effect is that the 
Missouri Pacific roads could, in the absence of this agreement of September 
Ist, deliver freight at thèse eight points without any payment to the Texas & 
Pacific Eaiiway, and could also deliver freight for local points on the Eastern 
division of the Texas & Pacific Eaiiway at better revenue to the Missouri Pa- 
cific roads than derived under said agreement. In other words, the Missouri 
Pacific roads pay more in many instances, under sajd agreement, than they 
would in its absence; whereas, at Shreveport, petitioners' roads pay nothing 
in this way, but are in sharp local compétition. As to the Eio Grande divis- 
ion, its principal business is the transportation of cattle, and the principal 
markets are St. Louis and Chicago. As to this business, petitioners' roads 
can oiîer respondents nothing, while the division of revenue therefrom al- 
lowed by the Missouri Pacific roads under said agreement is a libéral one. 
This fact is important in considering the propriety of the agreement of Sep- 
tember 1, 1886. They further show that the effect of said agreement of Sep- 
tember 1, 1886, is to give the Texas & Pacific Bail way a large business in 
lumber from the pineries of Louisiana and Texas, and in sait from the mines 
oî Iberia, fOr the north-west, which it could not do to advantage in the ab- 
sence of the division of rates established by said agreement. They show that 
the same is true of the business in cotton to Mexico, and wheat to mills on its 
Une. They further show that, in conséquence of the position of Missouri Pa- 
cific lines on both sides of the Texas & Pacifie road, the said agreement pré- 
serves to the latter a large amount Of business which might be diverted by 
transportation over Missouri Pacific Eaiiway lines now existing, or easily 
built. Said agreement also secures to the Texas & Pacific a quantity of busi- 
ness controUed by the Missouri Pacific System, destined to points compétitive 
between the Texas & Pacific and other lines wlxich also directly intersect Mis- 
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souri Pacific Unes. They further show that the amount of business contrib- 
uted by the Missouri Pacific Unes to the Texas & Pacific lines is immensely 
greater than that to and fromthe lines ofpetitioners. From January 1, 1886, 
to September 3, 1886, the Missouri Pacific System contributed, in ail, 615,- 
475,809 pounds of freight, the revenue to the Texas & Pacific being $963,- 
515.01; and from petitioners' lines during the same period there were con- 
ti-ibuted but 18,448,785 pounds, the revenue to the Texas & Pacific being only 
$42,904.21. And respondents annex as part hereof the statements by W. 
W. Finley, their gênerai freight agent, which they believe to be correct, of 
the adva'htages to the property undér their charge of the said agreement of 
September- 1, 1886; said statements being- marked "R D" and "R E." And 
respondents, therefore, show that the petitioners' lines are not able to furnish 
any snch amount of business or advantageous interchange of trafflc as the 
Missouri Pacific lines. The amount of business properly going from respond- 
ents' lines to those of petitioners at Shreveport is small.and the business com- 
ing to respondents' lines at that point from petitioners bas always been 
tributary, to a large extent, through other channels. As to the demand for 
"solid billing" made in the said intervening pétition, respondents show that 
they hâve expressed to petitioners a willingness to make an arrangement for 
such solid billing, and are still willing to do so. 

EigMh. Tour respondents show that they hâve not in the premises vio- 
lated any provision of the charter of the Texas & Pacific Railway Company, 
nor any other provision of law governing their action. They submit that ail 
provisions of the charter, and of other laws which may apply, must receive 
the interprétation which long-established usage and the custom of thé com- 
mercial world bave given them. This custom has always taken into consid- 
ération the différence between transactions at Wholesale and at retail, and the 
différence between dealing with large shippers and with small ones. They 
aver that spécial arrangements with large shippers, under proper ciroimi- 
stances, do not amount to inequality, but promote reasonable equality. They 
submit that, in the 'exécution of their duties for the beneflt of the property 
under their charge, they bave but exercised a légal discrétion in the premises 
in màking such arrangements with the Missouri Pacific roads, and with the 
lines ofpetitioners, as will, without unjust discrimination, confer the fuUest 
beneflt on the trust they represent. They submit that the arrangement 
made as aforesaid with petitioners gives them lower rates than they are en- 
titled to under the letter of the law. The aiTangement made as aforesaid, 
with the Missouri Pacific System of September 1, 1886, does not operate an 
unjust discrimination or inequality, but a reasonable equality, considering 
the facts above set forth. They submit that any other interprétation of the 
statutes in question would defeat their object, and resuit in that unreason- 
able equality which is the most noxious inequality. They aver that when- 
ever the petitioners in this proceeding are ready to tender them the same 
amount of business, and the same advantages of interchange, under the same 
conditions as the Missouri Pacific System, they believe they will be ready to 
make with them an arrangement similar to that made with said Missouri Pa- 
cific System on said first of September. 

BUPPLEMENTAL ANSWBB. 

In addition to the détails given in their original answer hereto, filed No- 
veniber 10, 1886, and reiterating said answer, they aver that respondents hâve 
no connection with the important markets of St. Louis and Chicago except 
over lines of the Missouri Pacific System ; that in the important article of coal, 
of which they consume about $100,000 worth aunnally, the same is f urnished 
them over Missouri Pacific lines at $1.25 per ton cheaper, freight included, 
than by petitioners' Unes; that from Texarkana to Longview, a distance of 
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about 100 miles, ail the trafflc of the Missouri Pacifie System in questio i herein 
passes over the Texas & Pacific Eaiiway, to the great advantage of the latter; 
and tbat from "Whitesboro to Fort Worth, a distance of 71 miles, the track is 
owned by the Texas & Pacific Eaiiway Company; and the agreement with the 
Missouri Pacific System which took eflect September 1, 1886, (dated August 
— , 1886,) and raarked herein Exhibit K C, contains provisions advantageous 
to the Texas & Pacific Bail way for sharing the business of that portion of the 
latter's Une, which the petitioners never hâve ofifered, and cannot offer. 

The matter is submitted on pétition and answer, and, although the 
argument bas extended over a wide territory, I feel compelled to restrict 
my examination of the case to the facts as admitted by the pleadings, 
the answer being taken as true. 

It will be noticed that thé answer, while in terms denying ail dis- 
crimination against petitioners, goes fuUy into a statement of the pre- 
vious and présent relations, dependency, connections, and joint business 
of the Texas & Pacific Railway with the Missouri Pacific Raiiway Sys- 
tem, and makes part of the answer the existing traffic contract with the 
Missouri Pacific Railway Company and its leased and operated lines, 
entered into after the pétition was filed, but before it was served upon 
the receivers. That contract covers division of rates, division of traSic 
and earnings, and joint track opération and expenses, and amounts to 
what is known in railway parlance as a gênerai pooling and trafiic ar- 
rangement. Section 3 of article 2, division of traific and earnings of 
said contract, pro vides as follows: 

"In considération of the above divisions, and the further agreement mutu- 
ally made between the respective companies to work as heretofore, in so far 
as they legally can, to the end of sending ail the trafflc they control over the 
lines of the System of the other, to or from points reached by the respective 
Systems, in préférence to the roads of other companies not parties to this 
agreement, and a further agreement on the part of each that they will not 
give other Connecting lines equal rates and facilities as herein contained for 
each, without such Connecting lines shall pay an equal considération therefor, 
and a further agreement that the business, between local stations on the lines 
of the parties hereto shall be routed in the same gênerai manner as prior to 
the receivership of the Texas & Pacific Eaiiway, except as hereaf ter changed 
by mutual agreement, or by the construction or control of either party hereto 
of new roads forming shorter routes, the parties hereto agrée to divide as 
hereinafterprovided," etc. 

It is contended by the petitioners that this contract of itself, but par- 
ticularly in the light of the above-quoted provision, shows a préférence 
in rates, business, and facilities to do business on the part of the receivers 
of the Texas & Pacific in favor of the Missouri Pacific system, and against 
ail other Connecting lines. This contention seems to be well founded. 
A préférence in rates and business in favor of one Connecting line is a 
discrimination against other Connecting lines. 

This contention is sought to be met with the propositions that the 
contract is not unlawful; that it opérâtes to the benefit of the trust prop- 
erty; that the présent trafiic arrangement with petitioners' lines is a fair 
one, and acceptable to the traffic agents of said lines, and thereunder the 
charges are less than justified by the letter of the law, being less than 
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local charges on the Texas & Pacific Unes; and that respondents are 
ready and willing to roake the same arrangement with petitioners' lines, 
provided the latter will fumish them the same amount of business, under 
the same conditions and advantages of interchange. 

That the contract is not unlawM does not so plainly appear. As a 
gênerai proposition, -where a railroad company is not restricted or inhib- 
ited by its charter or the law of the land, it may be conceded that it is 
not unlawful for it to make an arrangement for spécial purposes, on a 
sufficient considération, and for the legitimate increase of its business, 
(Nkhdson v. GreatWestem Ry., 5 C. B. (N. S.) 866;) or that a carrier may 
prorate through freight with one, and not with another, {Eclipse Tow-boat 
Oo. V. Pontchartrain R. Go., 24 La. Ann. 1;) or that, so far as the eom- 
mon law is concerned, the question is whether the rate to the complain- 
ing party is reasonable, (Johnson v. Pensacola, etc., R. Co., 16 Fia. 664; 
Fitchbwrg R. Co, v. Gage, 12 Gray, 398;) although the authority of ail 
thèse cases is shaken by the case of Scojkld v. Railway Co., 43 Ohio 
St. 571, and the authorities there cited. 

The fact is that the Texas & Pacific Kailway Company is hampered 

by its charter, as well as by the laws of Texas, in regard to discrimina- 

. taon for or against Connecting lines. Section 15 of the original charter 

to the Texas Pacific Railroad Company (16 U. S. St. at Large, 578) is 

as foUows: 

"That ail railroads constructed, or that may be hereafter constructed, to 
intersect said Texas & Pacifie Railroad, shall hâve a right to eonnect with that 
Une; that no discrimination as regards charges for freight or passengers, or 
in any other matter, shall be œade by said Texas Pacific Railroad Company 
against any of the said Connecting roads, but that the same charges per mile 
as to passengers and per ton per mile as to freight, passing from said Texas 
Pacific Railroad over any of said Connecting roads, or paasing from any of said 
Connecting roads over any part of said Texas Pacific Railroad, shall be made 
bysaid company as they make for freight and passengers over theirown road: 
provided, also, that said Connecting roads shall reciprocate said right of con- 
nection and equality of charges with said Texas Pacific Railroad: and pro- 
vided, furthet, that the rates charged for carrying passengers and freight per 
mile shall not exceed the priées that may be fixed by congress for carrying 
passengers and freight on the Union Pacific and Central Pacific Railroads." 

By act of congress approved May 2, 1872, (17 St.at Large, 59,) among 
other provisions, the name, style, and title of the Texas Pacific Railroad 
Company was changed to that of the Texas & Pacific Railway Company, 
and this provision was made, to-wit: 

"That ail roads terminating at Shreveport shall hâve the right to make the 
same running connections, and shall be entitled to the same privilèges for the 
transaction of business in connection with the Texas <fc Pacifie Railway, as 
are granted to roads intersecting therewith." 

Congress, by the act of 1871, granted some 15,000,000 acres of the 
public land to aid in the construction of the Texas Pacific Railroad. On 
the second of May, 1878, the législature of the state of Texas passed "An 
act to adjust and define the rights of the Texas & Pacific Railroad Com- 
pany within the state of Texas," etc. Under this act the Une of the road 
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'vvas distinctly defined, and certain grants and donations of land (nearly 
5,000,000 sicres) were made by the state to aid in its construction; thèse 
grants and donations being made subject to the conditions named in the 
last paragraph of section 9 of said act, to-wit, "that said Texas & Pacific 
Raiiway Company shall be subject to such gênerai laws as may be enacted 
by the législature applicable to other railroads constructed within the 
state." And in section 10, to-wit, that "ail railroads in this state con- 
structed, or that may hereafter be constructed, to intersect said Texas 
Pacific road, shall hâve a right to connect with that liné; that no dis- 
crimination in regard to charges for freight or passengers, or in any other 
inatter, shall be made by said Texas Pacific Raiiroad Company against 
any of the said Connecting roads, but that the charges per mile as to pas- 
sengers and freight passing from the said Texas Pacific Raiiroad over any 
of the said Connecting roads, or passing from any of the said Connecting 
roads over any part of the Texas Pacific Raiiroad, shall be governed and 
controUed by the laws of this state, now or hereafter to be enacted; 
* * * and said raiiroad company shall not hâve the right or power 
to consolidate with, or sell or rent or lease the same to, any other raii- 
road in this state, or to purchase or lease, nor enter into any combination in 
the nature of a partnership with, any raiiroad in this state running parallel 
with the said Texas & Pacific Raiiroad, or in the same gênerai direction, 
that would in any way or manner give the said company the power or 
right to control the rates of freight and passage on said raiiroad so pur- 
chased or leased; and, should the provisions of this section be violated 
by said company, it shall work a forfeiture of the rights ànd privilèges 
herein granted." Section 11 of the act requires that "the board of di- 
rectors shall, within fifteen days from the date of approval of this act, 
[May 2, 1873,] signify to the governor, by telegraph or otherwise, the 
acceptance or rejection of the terms and conditions of this act; and, 
within thirty days from the date of approval of this act, shall file a for- 
mal acceptance or rejection of the same with the secretary of state of the 
state of Texas." It appears that such formai acceptance was duly filed. 
The constitution of the state of Texas, art. 10, reads as follows: 

"Section 1. Any raiiroad corporation or asâociation organized under the 
law for the purpose shjill hâve the right to construct and operate a raiiroad be- 
tween any points within this state, and to connect at the state line with rail- 
roads of other states. Every raiiroad company shall hâve the right with its 
road to intersect, connect with, or cross any other raiiroad, and shall receive and 
transport each other's passengers, tonnage, and cars, loaded or empty, with- 
out delay or discrimination, under such régulations as shall be preseribed by 
law. 

"Sec. 2. Eaiiroads heretofqre constructed, or that may hereafter be con- 
structed, in this state, are hereby declared public highways.and raiiroad com- 
panies common carriers. The législature shall pass laws to correct abuses, 
and prevent unjust discrimination and extortion in the rates of freight and 
passenger tariffs on the différent railroads in this state. " 

"Sec. 5. Ko raiiroad or other corporation, or the lessees, purchasers, or 
managers of any raUroad corporation, shall consolidate the stock, property, or 
franchises of such corporation with, or lease or purchase the works or fran- 
chises of, or in any way control, any raiiroad corporation owning, or having 
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nnder its conlrol, a parallel or competing line; nor shall any offlcer of such 
railroad corporation act as an offlcer of any other railroad corporation owning 
or having the control o£ a parallel or competing line." 

It is contended in this case that the laws of Texas can hâve no force, 
because the connection between petitioners' lines and respondents' lines 
is not in. Texas, but in Louisiana; but this view loses sight of the fact 
that the contract under considération is made with railway lines in Texas, 
with référence entirely to business interehanged in Texas. It would 
seem, too, that, under the circum stances, the régulations of the laws of 
Texas with regard to the matters hère involved should be binding on the 
Texas & Pacific Bailway Company in morals, if not in law. Of course, 
the provisions of the charter and the supplemental charter are binding 
on the Company, and on the respondents, who are operating the railway 
liiies' under the franchises and rights granted the Company. 

Under thèse provisions of section 16 of the ehartet, and of the laws of 
Texas, accepted by the Texas & Pacific Railway Company for a con- 
sidération, it is by no means clear that the discrimination stipulated in 
the contract or agreement with the Missouri Pacific System is lawful. 
Both the charter and Texas grant provide that no discrimination, as re- 
gards charges for freight or passengers, or in any other TnaMer, shall be 
jnade by said Texas & Pacific Railway Company E^ainst any of the Con- 
necting or intersecting roads; and in the Texas grant as well as in the 
Texas laW is the further provision that said railway company shall not 
enter into any comMnation in the nature of a partneréiip, with any railroad 
in the state running pafàUèl with the said Texas & Pacific, or in the 
same gênerai direction that would in any way or manner give the said 
company the power to control the rates of freight and passage on said 
railroad. That the contract gives the Missouri Pacific lines advantages 
not granted to other Connecting and intersecting lines is apparent from 
the extract given. That the Missouri Pacific lines are to a considérable 
extent in compétition with the Texas & Pacific lines appears from the 
reaeons given by respondents for entering into the contract. That the 
Missouri Pacific system has more than 200 miles of railway in Texas 
parallel to the lines of the Texas & Pacific lines appears by the record. 
If the contract with the Missouri Pacific system be unlawful, as not in 
consonance with the acts of congress and the laws of Texas, then the con- 
sidération that it opérâtes to the benefit of the trust property can hâve no 
weight. Neither is it material that the présent arrangements with peti- 
tioners' lines are fair and satisfactory to petitioners' agents. 

The proposition that the respondents are ready and willing to make 
the same arrangements with petitioners' lines, provided the latter will 
tender them the same amount of business, under the same conditions, 
is plausible only to the eye. The gênerai tone of the answers of respond- 
ents seem s to justiiy a discrimination in favor of Connecting lines on the 
basis of the amount of business fumished; as, for instance, within a 
given period, the Missouri Pacific system furnished the Texas & Pacific 
over 615)000,000 pounds of freight, while during the same period the 
petitiénera' Unes only furnished âbout 18,000,000 pounds. 
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Generally, I consider that the case of Scofidd v. Rnilœay Oo. , supra, 
is the best exposition and furnishes the true rule on this subject; but for 
the Texas & Pacific Raiiway the matter is settled by its charter, § 15, 
supra, — "but that the same charges per mile as to passengers, and per ton 
per mile as to freight, * * * shall be made by said oompany as 
they make for freight and passengers over their own road." And in this 
connection it may be proper to say that a proper construction of said 
section 15 does not permit that Connecting roads should be charged less 
or more per ton per mile as to freight, or less or more per mile as to pas- 
sengers, than the rates charged on or over the Texas & Pacific Unes, but 
the same. In other words, section 15 is in the interest of and for the 
protection of shippers local to the Texas & Pacific Kailway, as well as in 
the interest of and for the protection of Connecting Unes. If respondents 
are, as they seem to say, charging the petitioners' Unes less per ton per 
mile than the charges made on respondents' Unes to other shippers under 
the same conditions as to distance and shipping points, then respond- 
ents are discriminating, (and probably against shippers that are forced 
to use their Unes;) which ougbt not to be permitted under any circum- 
stances, and particularly on a railroad to the construction of which the 
gênerai government and the state of Texas contributed so large a portion 
of the public lands. 

For the relief of petitioners, an order wiU be eûtered directing the 
receivers to give them the same rates and the sanie privilèges for doing 
business in ail respects as are given to other Connecting or intersecting 
Unes, substantially as prayed for in their pétition. 

In one of the exhibits attached to the pétition I notice the statement 
made by the gênerai freight agent of the respondents "that the question 
of through rates into Texas is not absolutely controlled by the Missouri 
Pacific Raiiway, or the Texas & Pacific Raiiway, but by the Texas Traffic 
Association, of which the Texas & St. Louis, the H. & T. C, the 
Southern Pacific, and G. C. & S. F. Railways are also members;" and, 
again, "the basis fixed by the Texas Traifio Association . for the division 
of rates from LouisviUe and Cincinnati to common points in Texas, like 
Dallas and Fort Worth, via New Orléans and aU Unes, is as foUows." 
Whether thèse statements imply any power in the Texas Trafiic Associ- 
ation to make discriminating mtes for or against the Texas & Pacific 
Raiiway, or against any raiiway cOnnecting or intersecting with the Texas 
& Pacific Raiiway, as to shipments yia the Texas & Pacific, does not ap- 
pear. If any such power is vested in the Texas Traffic Association, then 
the connection of the receivers of the Texas & Pacific Raiiway Company 
with that association is as obnoxious as the hereinbefore referred to con- 
tract with the Missouri Pacific Raiiway System. As thèse matters hâve 
been brought to the attention of the court, and considering that the re- 
ceivers are operating the lines of the Texas &. Pacific Raiiway under the 
orders and protection of the court, to the end that the duties and obU- 
gations devolving upon the Texas & Pacific Raiiway Company as a pub- 
lic carrier under its charter may be performed, and that the public may 
not sufièr détriment by the non-user of its franchises, as well as to pre- 
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serve the property of the Company for its creditors; and considering that 
it is the duty of the receivers to adhère to and comply with the charters 
and grants to the company by which their franchises and privilèges were 
obtained; and considering, further, that the aforesaid contract between 
the said receivers and the Missouri Pacific Railway Company is in viola- 
tion of the laws of Texas, and not authorized by the charter of the Texas 
& Pacifie Railway Company, and that the Texas Trafiic Association may 
be likewise obnoxious, — an order of the court's own motion will be en- 
tered in this cause, directingthe receivers to abrogate and annul the said 
contract with the Missouri Pacific Railway System, so far as it contem- 
plâtes discrimination against intersecting or Connecting Unes, and so far 
as it constitutes or stipulâtes any combination in the nature of a partner- 
ship with the Missouri Pacific Railway System in Texas; and advising 
the said receivers to withdraw from ail connection with the Texas Traffic 
Association unless they are able to report that, under the rules of said 
association, they are not required to discriminate in any manner for or 
against any Connecting or intersecting line of railway, or for or against 
any shipper or the public. 

This opinion, and the orders herein directed, are not to be construed 
as any reflection upon tl^e receivers. They received the property of the 
Texas & Pacific Railway Company, which is a railway System by itself, 
in a dilapidated condition, with ail the complications and entanglements 
arising from the fact that for years it formed an intégral part of the 
Missouri Pacific Railway system, and their management so far has been 
so wise and judicious that they retain the full confidence of the court, 
and merit the warmest approval from ail financially interested in the 
prosperity of the railway. 



JUNE tî. WiLLIS. 
(Oireuît Court, N. D. New York. January 13. 1887.) 

FEATTO— CONFIDBNTIAIi EeLATIONS— SuiT TO SbT ASIDE CONVEYANCE. 

Where the grantor of a deed was at tlie time of its exécution 77 years of âge, 
WB8 womed about business matters in connection with the property conveyed, 
was in the habit of transacting business through the grantee, who was her 
favorite nephew, and had her unlimited confidence, and signed the deed with- 
out any considération, on the représentation of the grantee that he required 
some written authority from her to act in certain matters connected with the 
property, and believed she was merely signing a power of attorney, the deed 
will be set aside in a suit at the instance of the grantor.^ 

In Equity. 

H. D. DonneUy, for complaînant. 

W. Q. Peckham, for défendant 

*See note at end of case. 
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CoxE, J. TIlis îs a suit in equity to set aside a deed executed by the 
plaintiff to the défendant, on the ground of fraud and undue influence, 
and because of confidential relations existing between the parties. The 
plaintiff, her sister, and the children of a deceased brother, w^re, on the 
sixteenth of December, 1884, the day the deed was executed, entitled 
each to an undivided one-third interest in a farm situated in North Salem, 
Westchester county, New York. This farm had been the property of 
John J. June, another brother, who died in February, 1884, leaving a 
will by virtue of which the plaintiff acquired her interest. At the time 
of the transaction in question the plaintiff was a maiden lady, 77 years 
of âge. Her property consisted in this interest in her brother's real es- 
tate, an unliquidated claim against bis estate ofabout $8,000, and $1,500 
in money. She had no other property or other means of support. The 
défendant was an active business man, in the prime of life. He was the 
favorite nephew of the plaintiff. For 17 years he had invested what 
little money she possessed, and had her unlimited confidence. This is 
Gonceded.> It is by no means easy to arrive at an accurate estimate of 
the value of the property conveyed to the défendant. Although the proof 
regarding itas far from satisfactory, it is thought that it was worth be- 
tween $2,000 and $3,000; probably not far from $2,500» The estate of 
John J. June was in a confused and unsettled condition. The personal 
property was insufBcient to pay the claims against it. The settlement 
of the estate had perplexed and worried the plaintiff and her sister, Mrs. 
Margaret J. Willis, the defendant's mother. The two old ladies had 
lived at the homestead for many years. They hoped to retain posses- 
sion of the farm, to own it, and to spend their remaining day s upon it. 
To this end their best efforts were directed. Beforeiit oould be accom- 
plished, however, it was necessary to purchase the interest of the chil- 
dren of their deceased brother, and discharge other incumbrances upon 
the place. This required the command of, at least, $2,000 ready money. 
How to procure this sum was the problem which confronted and annoyed 
them. 

The plaintiff is and was possessed of a perfectly sound mind. She is 
a woman of intelligence, but at the time in question she was feeble in 
body. She complained frequently of headache, and was worried and 
nervous about the settlement of the estate. In thèse circumstances she 
sought the défendant for counsel and ad vice. As a resuit of several in- 
terviews with him, she went, in his company, to White Plains, and 
signed the deed in question. She testifies that in thèse interviews he 
promised to take the place of a lawyer, and act for her as her adviser and 
friend, but said that it would be impossible to do so intelligently with- 
out some written authority from her; that when she signed the deed she 
supposed it was simply a power of attorney; that she had no idea that 
she was making an absolute conveyance. 

After a careful examination of the testimony, the conviction cannotbe 
resisted that her contention in this regard is true; that itwas not her in- 
tention to vest irrevocably in the défendant the title to her property. 
That a woman nearly 80 years of âge, dépendent for her support upon 



JUNŒ ». WILLIS. 18 

her own scanty means, should tHùs voluntarily and without advantage 
divest herself of tbe most valuable sbare of her property not only, but 
give up the title to the home where she had lived forover 30 years, and 
around which clustered a multitude of sacred associations, retaining only 
the right to a precarious résidence upon the premises, is hardly crédi- 
ble. What was she to gain? What motive had she for such a course? 
The deed was without adéquate considération. There is nothing to up- 
hold it. The theory that it was given for past and future services can- 
not be sustained, in the light of the fact that she was not bound to pay 
the défendant for the slight service he had rendered in investing smàîl 
sums for her, frbm time to time, and the other fact that there was no ob- 
Ugatîon on his part to render any service in the future. There is noth- 
ing in the deed, or in any other writing, which requires the défendant 
tp do any act or pay any money for her, or on hei account. She bas 
given him property worth $2,500, and bas received nothing in return. 
Sq far as the writteri transaction is concerned, he i^iay refuse to raise his 
finger in her behalf, and she will be without remedy. But even had the 
ronsidçràtion suggested by the défendant been expressed in the deed, or 
j^ ,another writing, it would hâve been entirely out of proportion tp the 
value of the interest received by him. 

Not only is the plaintifif corroborated by tiumeroùs presumptions, but 
many déclarations of the defendant's witnesses are hardly compatible 
with thè thearj' that the deed was an absolute oûe. A forcible illustra- 
tion of this is found in the letter of the defendant's sister, written soon 
after the deed was executed. She says: "John [the défendant] is sim- 
ply sçeing to Fea's [the plaintifrs] affairs, which she says she'cannot do, 
^that she cannot think. When the thing is settled John gives up, but 
he could not act "for her without authority." The plaintiff's version of 
the transaction could hardly bave been stated more çoncisely. 

It is not at ail rnaterial what name was given to the paper by the 
plaintiff. She may bave understood that it was a deed. She may bave 
called it a deed. But this màttérs not, when the testimony clearly in- 
dicates that she signed it only for the purpose of giving the défendant 
authority to act in her name, and not to give him an adverse title to the 
property. The proposition, in brief, is this: A wpman nearly 80 years 
of âge, worried, anxious, and in feeble health, seeks a trusted relative 
and friend, in ;whose good faith she bas the most implicit confidence, for 
sympathy and advice. Her object is to devise some means by which 
her sister and herself can obtain title to an outstanding interest in the 
farm which had been her home for many years. A few days elapse, 
and the adviser and friend appears as the absolute owner of her own in- 
terest in the farm. For this he pays nothing. No advantage or bénefit 
to her, at ail commensùrate with the value of the property, is proved; no 
rational motive for her act is suggested. She insists that she did not in- 
tend to convey the property absolutely, and had no idea that she was 
f'oing so. A deed given in such circumstances is répugnant to the prin- 
ciples of equity, and cannot be upheld. 

The plaintiff is eiititled to the relief demanded in the complaint. 
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■ ■■ ' : ; NOTE. 

PeattI)— CoHFiDEimAL Eblations — XJhdub Influence. Whenever the relations be- 
tweeiiparties are such that the donor or grantor appears to be subjectto the control or 
influence of the donee or graniee, the burden is on the latter to show that the transac- 
tion was Mr and honest, and was not procured by undue influence, Dunn v. Dunn, 
(N. J.) 7 Atl. Kep. 842 ; Whipple v. Barton. (N. H.) 8 Atl. Rep. 922 : Worrall's Appeal, 
(Pa.) 1 Atl. Eèp. 380, and note; Tancre v. Pullman, ^Minn.) 29 N. W. Eep. 171; Davis 
V. Dean, (Wis.) 26 N. W. Rep. 737 ; Sam son v. Sanison, (lowa, ) 25 N. W. Eep. 233 ; Craw- 
ford V. Hoeft, CMich.) 24 N. W. Eep. 645; Smith v. Smith, (Wis.) 19 N. "W. Eep. 47 ; Ash- 
ton V. Thompson, (Minn.) 18 N. W. Rep. 918 ; Sprague v. Hall, (lowa,) 17 N. W. Rep. 
743; Thorn v; Thorn, (Mich.) 16 N. W. Rep. 324; Hanna v. Wilcox, (lowa,) 5 N. W. 
Eep. m-, Noble'? Adm'r v. Moses, (Ala,Jl South. Eep. 217 ; and, in the absence of such 
]&roof of good faith, the transaction will be deemed void, and equity will exercise juris- 
diction to set it aside, Dunn v. Dunn, (N. J.) 7 Atl. Eep. 842; Munson v. Carter, (Neb.) 
27 N. W. Eep.208; Davis v. Dean, (Wis.) 26 N. W. Rep. 737 ; Samson v. Samson, (lowa,) 
25 N. W. Rep. 233; Crawford v. Hoeft, (Mich.) 24 N. W. Eep. 645; Sprague v. Hall, 
(lowà,) 17 N. W. Eep. 743; Thorn v. Thorn. (Mich.) 16 N. W. Rep. 324; Hanna v. Wil- 
cox, (lowa,) 5 N. W. Rep. 717; Watkins v. Brant, (Wis.) 1 K. W. Rep. 82. 

The relief granted |rests on a gênerai prinoiple, applicable to ail relations in which 
dominion is exeroised by one person cver another, Munson v. Carter, (Neb.) 27 N. W. 
Rep. 208 ; Samson v. Samson, (lowa,) 25 N. W, Rep. 233 ; Ashton v. Thompson, (Minn.) 
18 K. W. Eep. 918 ; whether that dominion arises from the superior knowledge of the 
matters derived from a fiduciaiy relation on the one side, Dunn v. Dunn. (N. J.) 7 Atl. 
Eep. 842; Whipple V. Barton, (N.H.) 3 Atl. Rep. 922; Tancrev. Pullman, (Minn.) 29 N.W. 
Eep. 171: Crawford V. Hoeft, (Mich.) 24 N. W. Eep. 645; McHarry v. Irvin's Ex'rs, (Ky.) 
3 8.W. Rep. 874 î from weakness, depen dence, and trust, justifiably reposed on the other, 
Ikerd vJ Beavera, (Ibd.) 7 N". E. Rep. 326; Oakley v.Ritchey, (lowa.) 28 N. W. Eep. 448; 
Davis V. Dean, (Wis.) 26 N. W. Eep. 737 ; froiu immoral and adultérons relations, Hanna 
V. .Wilcor,.(Iowa,) 5 N. W- Rep. 717; or from any social or domestic force, though not 
sufflcient to amonnt to duressi which controls the free action in the matter, Munson v. 
Carter, (Neb.) 27 N . W. Rep. 208. 

This principle applies espeoially to transactions between parents and children, when 
the child bas recently come of âgé, or while it is under the constant and immédiate in- 
fluence of thé parent; Ashton V. Thompson, (Minn.) 18 N. W. Rep. 918; Noble's Adm'r 
V. Mosès, (Ala.):l' South. Rep. 217; or when the child oecupies a confidential relation 
to the parent, Samson v. Samson, (lowa,) 25 N. W. Eép. 233 ; Crawford v. Hoeft, (Mich.) 
24 N. W. Eép. 845; Bowe v. Bowe, (Mich.) 3 N. W. Eep. 843 ; and to dealinga between 
persons, one of wboiia stands in loco parentis to the other, Davis v. Dean, (Wis.) 26 N. 
W. Eep. 737; and between attomeys and.their clients, Dunn v. Dunn, (N. J.) 7 Atl. 
Eep. 842; Whipple v. Barton, (N. H.) 3 AW. Eep. 922; Tancre v. Pullman, (Minn.) 29 
N.W. Eep. 171. 

It is not sufflcient to avoid a deed or -will that its exécution was procured by the exer- 
cise of honest argument and persuasion, or an influence fairly and honestly acquired, 
sueh as one inay properly obtain over another, Sturtevant v. Sturtevant, (ïll.) 6 N. E. 
Eep. 428; Brsdford v. Vinton, (Mich.J 26 N. W. Eep. 401 ; In re Disbrow, (Mich.) 24 N. 
W^. Eep. 624; although such will might not hâve been made but for snch advice or per- 
suasion, Bradford V. Vinton, (Mich.) 26 N. W. Eep, 401; In re Disbrow, (Mich.) 24 N. 
W. Eep. 624; nor is importunjty alone sufflcient, but undue influence, obtained byim- 
portunity, and whlçh gave dominion over the will of the testator to such an extent as 
to" destroy his fréé agêncy, is. In re Disbrow, (Mich.) 24 N. W. Eep. 624 ; Bledsoe v. 
Bledsoe, (Ky.> 1 S. W. Eep. 10. The influence must be such that the party stands m vin- 
cu(is. Conley v. Nailor, 6 Sup. Ct. Eep. 1001 ; Bradford v. Vinton, (Mich.) 26 N. W. Eep. 
401; Shepardsori V. Potter, (Mich.) 18N.W. Eep. 575; InreCarroll,(WisJ 7 N.W.Eep. 
434. 

> XTndue influence may be found from ail the facts and circumstances surrounding a 
case, even if theré is no positive évidence. Saunders' Appeal, (Conn.) 6 Atl. Eep. 193; 
Woodbury V. Woodbiiry, (Mass.) 5 N. E. Eep. 275; Shepardson v. Pol ter, (Mich.) 18 
N.W. Eep. 675; Porter v. Throop, (Mich.) 11 N. W.Rep. 174. It is always a ground of 
Buspicion when a confidential agent takes a considérable interest under an instrument 
'which he bas preptoed for exécution. Yardley v. Cuthbertson, (Pa.) 1 Atl. Rep. 765. 
This is a rule or equity which applies toany instrumehtwbose procurer is a large ben- 
eficiary thereunder, Id. ; Davis v. Dean, (Wis.) 26 N. W. Eep.' 737; but it bas been held 
that it is immàterîal that a deed of gift by a principal to bis agent was drawn up by the 
sfolicitor of thë agent, without the intervention of a third party, and that such deed is 
valid unlessitcan- beshown that someadvantage was taken bytheagent of the rela- 
tion in which he sloôd to the donor, Ralston v. Turpih, 25 Fed. Rep. 7. 

Inadequacy of considération alone is not gerieraily àufficiei)t to ayoid an ezecnted 
conveyaileé, though it should always int^uce close ?cr,iitjny of the circumstances. Cole 
V. Cofe, (Neb.) 31 N. W. Rep. 493; McHarry v. Irvin's Ex'rs, (Ky.) 3 S. W. Eep. 374. 
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Whileineqnalityîn distribution, among hîs children, of his property, by a father, may 
bé considered as a circumstance tending to establish nnsonndness of mind and nndaa 
influence, it is not of itself conclUsive, and auflSoient to avoid settlenient, Saligbury t. 
Aldrich, (111.) 8 N. B. Bep. 777 ; or to set aside a wUl, Bledaoe t. Bledsoe, (Ey.) 1 8. W. 
Bep. 10. 



Maetin V. Pond. 

(Cïirettft Oowrt, D. MwMsota. Febrnary, 1887.) 

1. MoBTSAOx— Debd Absolùtb on Facb— Boiro OF Dbfbabakcb to Third Pbb- 

BON— FOKBOLOSURB. 

A.:, the owner of land, conveyed it by absolute deèd to B., as security for a 
debt. B. afterwards, -with the co-operation of A., conreyed it to C, to gecure 
a loan made by C. to A., C; at their fequest elring back a bond to «sonToy, 
npon payment, to D. HM, tbat C. was justifled in treating D. as tbe owner 
01 tbe eqnity of rédemption, àltbough he knew tbat tbé deed from A. to B. 
was intënded as a mortgage, and even though tbe bond to D. was in f act never 
delivereâ to bim, and be never knew of it; and tbat a title obtained by C, by 
forecIoBnre proceedings against D. alone, was yalid as against a daim cm tbe 
part bf A. or B., or their représentatives.! 

i. SaMB— FoitECliOSUKB— SekVICB by PtJBliICATIOH. 

A suit for f orecloBure of a mortgage, pot seeking a ])ersonaI Jndgment, Is 
essentially aproceedin^ inrem, and service by publication. In a case allowed 
by tbe statiite, is sufflcient to give jùrisdiction. 
8. Samb— Mailing Summons to Wbono Addbkss^AïfidaviT— LawB Minn. 188», 
Ch. 73, §40. 

TJnder LawB Minn. 1869, c. 73, § 49, allowing service by publication upon af - 
fidavit stating, among other things, that plaintiff bas mailed a copy of the 
Bummons to défendant at bis place of résidence, "unless it iB stated m tbe af- 
fldavit that bis résidence is not known to affiant, "the f act that the address to 
which tbe copy of summons was mailed, as stated in tbe affidavit, was not in 
fact the résidence of defeiidant, hdd, not to render thé judgment void; tbe 
plaintiff bavin^ acted in good f aith, upon tbe beat information obtainable, the 
affldavit beiaç in proper form, the publication being prqperly made, and the 
judgment reciting due service by publication. 
4. Same— What Biohtb Foeeclosbd— Claims in Dippbrent HightS. 

The çomiplaiht in a mOrtgage foreclosure suit alleged that défendants 
daimed isome interest in or lien upon the promises, as owners of the equity of 
rédemption, which interest or lien, if any, it alleged to be subject to me lien 
of the mortgage, and prayed that défendants be f oreclbsed of ail equity of ré- 
demption, ancT other interest in the premiaes. The decree ordered that the 
title of the purchaser at the sale should, in case of non-redemption, be ad- 
Jndged free and clear of ail equity of rédemption on the part of défendants or 
those claiming under them. HelA, that the proceedings foreëlos'eâ a title of 
defendùit'B'derivedfroman exécution sale, ui)on a judgment in favor of third 
parties antedating the mortgage, as well a> lus title as mortgagor. 

In Equity. 

BarÛeson & Shaw, for complainant. 

Young & lÂghiner, for défendant. 

Brewes, J. Thls is à bîll to redeem from a mortgage. The &cta 
«re thèse: Prior tb Novembér, 1878, R. J. Mendenhall owned the knd 
in controverse, being a tract of 10 acres in the city of Minneapolis. On 

>A deed absolute. on its face, and a bond for reconveyance «zeCnted at theiame tim«^ 
oonst^tute a mor^age. Frey t. Campbell, (Ky.) S S. W. Bep. 368, and &(>(«. 
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November 21, 1873, he conveyed ît, by deed absolute îq form, to Peter 
Wolford. This conveyance was in façt simply as security for debts due 
from Mendenhall 40 Wolford, amoUnting to $12,000 or tbereabouts. It 
was duly recorded December 8, 1873. On December 14, 1876, Wol- 
ford, to secure a loan of 112,500 then made by défendant Pond to 
Mendenhall, executed to said Pond a warranty deed of the land. This 
loan was evidenced by the note of Mendenhall for $12,500, bearing date 
December 14, 1875, payable five years after date, with interest at the 
rate of 12 per cen,t. pej annum, payable semi-annually, At the time of 
receiving the deed, and aS part of the same transaction^ and by the di- 
rèftfion of Mendenhall ccfnfirmed by Wolford, Pond executed a bond, for 
ft^4^^4; of the land, to Cyrus Bee.de, as obligée, conditioned for a con- 
véyAnee.of the land ta Beede upon paymentof $12,500 and interest, 
àiicordingto the terms of Mendenhaîl^s note, and that, in default of such 
i^yinëht, the bond should be void, apd time was expressly declared to 
be of the essence of the contract. AU parties to the lra;nsaction intended 
that this deed and bond should ôperate as a mortgagè, and they were 
recorded together as a mortgagè on pecember 18, 1875. Default hav- 
ing been made in the payment of interest, Pond proceeded to foreclose 
thi$ tdôrtgage, making Beede and his wife sole parties défendant. In 
fact, two foreclosiire suits wëre prosecuted, upon the happening of suc- 
oesaive defanlts iij payment of interest. Service was had in each by 
publication, default entered, and each passed to decree, sale, confirma- 
tion, and deed. Thèse stiits were dommenced March 14, 1877, and 
July 5j 1877, respectively. Sale ip the first suit was had July 7, 1877, 
and. in the second, Noveniber 10, 1877. On January 21, 1874, P Van 
^^alkenburg d cd. recovered a judgment in this coart against Mendenhall 
for $4,605.39. In July, 1876, this judgment was sold and assigned to 
Cyrus Beede. On July 18, 1876, exécution was issued thereon, and 
the property in controversy, as well as several hundred other lots and 
tracts in Minnesota, were levied upon as the property of Mendenhall. 
AU this property was sold by thé marshal under this exécution on Sep- 
tember 28, 1876, and bid in by one Byron M. Smith at a mère nominal 
price, (the tract in controversy selling for $250,) in his own name, but 
rieally as the agent for Beede. No money was in fact paid, but simply 
a crédit given on the judgment. Deeds were made to Smith, and on 
^nuary 8, 1877, Smith deeded to Beede. On September 14, 1881, 
Beede conveyed tfae premises to W W. McNair; May 8, 1884, McNair 
conveyed to Samuel M. Smith; and June 20, 1884, Smith conveyed to 
plaintiff. On November 29, 1884, Peter Wolford also conveyed the 
land to plaintiff. The last conveyance was made after the commence- 
ment of this suit, and the fact is brought into the case by stipulation. 
,}.,,Now,upon thèse facts, I remark,, ip the first place, that at the time 
_of,the twq forecloçure suits- Beed<9 held the entire eguity of rédemption. 
rAll rig})ts, t^Ue,ajiid, interest in thé property other than thosè of Pond, 
the mortgagee, were centered and vested in him. It is true, Beede testi- 
fiesthat the bond executed by Pond, to him was npyer delivered, and 
that he had ùo khowlédgë of its existence until after the commencement 
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of thîs suit, and it is also true that delivery and acceptance are generally 
essential to the transfer and vesting of title. No man is forced to be- 
coine the owner of land without his consent. But, as between Pond on 
the onehand, and Mendenhall and Wolford on the other, the latter, at 
the time of the loan, held the entire title, and, after they had directed 
the exécution of the bond to Beede, they were, as against Pond, es- 
topped from saying that Beede did not hold the equity of rédemption, 
and this, whether Beede knew of their action or not. Pond, by proper 
proceedinga against Beede, would eut off ail their rights and intcrests as 
well as Beede's, and it was not necessary for him to prove knowledge 
and acceptance by Beede. If they put up a man of straw, they will 
not be heard to say that he is not one of flesh and blood. It is also 
entirely immaterial that the deed from Mendenhall to Wolford was only 
intended as a mortgage, or whether Pond knew this fact, for ail title, 
légal and équitable, was vested in Wolford and Mendenhall, and the 
conveyance was made by one with the knowledge and consent and at the 
instance of the other. Wolford held this tract, as he did others, hold- 
ing the légal title with the right to convey, and when he made a convey- 
ance, under circumstances authorizing it, the grantee took the title. 
Jachsmi V. Làiurrmce, 117 U. S. 679; S. C. 6 Sup. Ct. Rep. 915. In 
that case a deed was executed as security for a debt. The grantee was 
authorized to sell on non-payment. He did sell, and his grantee was 
adjudged the holder of the perfect title, and free from the lien of an 
attachment issued against the debtor and first grantor, and levied upon 
the property prior to the sale and conveyance to the last grantee; and, in 
the course of the opinion, the suprême court say that it is entirely im- 
material whether such purchaser and last grantee knew ail the facts or 
not. In view of that décision, it may, at least, be doubted whether 
Beede had any interest in the land or equity of rédemption other than 
that acquired under this bond. 

The next question is as to the validity and sufficiency of the foreclos- 
ure proceedings, — one or both; for, if either is good, the other may be 
disregarded. It is insisted by complainant that the foreclosure of a 
mortgage is a personal action, and not one in rem, and impliedly that 
service on a défendant must be personal, and cannot be by publication, 
{Hart V. Scmmn, 110 U. S. 151; S. 0. 3 Sup. Ct. Rep. 586;) that, even 
if this be iiot correct, no sufBcient affidavit for publication was filed, and 
therefore the service by publication was unauthorized, and insufScient 
to bring the défendants into court; and, finally, that, if défendants were 
brought in, the proceedings were only for the foreclosure of the mortgage 
created by the deed and bond, and did notent off the equity of rédemp- 
tion acquired under the Van Valkenburg sale. 

I cannot assent to either of thèse propositions. A foreclosure in the 
form in which it is ordinarily prosecuted is really, in its nature, partly 
an action m rem, for the seizure and sale of the property, and partly m 
personam,, for the ascertainment of the debt of the mortgagor, and a per- 
sonal judgment against him. In Waples on Proceedings in Rem, § 607. 
the author says: 

v.30F.no.l— 2 
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"It bas been lieTia that a mortgage suit to foreclose by barring the right of 
rédemption is personal, but that, so far as it is for ttie condemnation ot prop- 
erty to pay debt, it is in rem. <3ourts, both state arid national, bave fre- 
quently spoken of the mortgage suit, in which there is the object of obtaining 
an order of sale, as of the latter description. Though nominally against per- 
sons, such suits are to vindicate liens. They proceed upon seizure. They 
treat property as priraarily indebted, and, with the qualiâcation above raen- 
tioned, they are substantially property actions. In the civil law, they are 
styled ' hypothecary actions,' and their sole object is the enforcement of the 
lien against the res. In thecommon law, they would bediflferent if chancery 
did not treat the conditional conveyance as a mère hypothecation, and the 
creditor's right as an équitable lien; so, in both, the suit is a real action, so 
far as it Is against property, and seeks the judicial récognition of a property 
debt, and an order for the sale of the res." 

In Dayv. Micou, 18 Wall. 160, thé suprême court uses thislanguage: 
"In admiralty cases, and in revenue cases, a condemnation and sale generally 
pass the entiré title to the property condemned ànd sold. This is because the 
thing condemned Is considered as the offender or the debtor, and is seized in 
entirety. But such Is, not the case in many proceedings which are in rem. 
Décrees of courts of probate or orphans' courts, directing sales for the pay- 
ment of a decedent's debts, or for distribution, are proceedings in rem. So 
are sales undër attachments, or proceedings to foreclose a mortgage, quasi 
proceedings iw rewi, at least. " 

And in tbe l^ter and leading case of Pmnoyer v. Neff, 95 U. S. 734, we 
find the ruleithus stated: 

"It is true that, in a strict sensé, a proceeding in rem is one taken directly 
against propertj^, and bas for its object the disposition of the property, with- 
out référence to the title of indivîdual claimants; but, in a larger and more 
gênerai sensei the terms are applied to actions between parties where the di- 
rect object iséo rtach and dispose bf property owned by them, or sonie inter- 
esttherein. Snch are cases commenced by attachraent against the property 
of debtors, or instituteed to partition real estate, foreclose a mortgage, or en- 
force a lien. So far as they affect property in the state, they are substantially 
proceedings in rem in the broader sensé which we hâve mentioned. " 

The proceedings in question were essentially m rem. They were to 
aubject thè property to the payment of the debt, ànd in no manner 
to establish a personal liability of the défendants. And, even if the 
mortgagor himself was the sole défendant in such an action, it would be 
strange, indèëd, if, by simply leaving the state, he could defeat a fore- 
closure, and permanently retain the equity of rédemption. No such in- 
ference can fairly be drawn from any well-considered case, state or fédéral. 

With regard to the next objection, it may be conceded that notice to 
the défendant is essential to divest him of his rights and interests. But 
the publication is the notice, — it is the équivalent to the personal serv- 
ice of a summons; and it is not pretended that there was any defect in 
the publication in the case at bar. The defect alleged is in the affidavit 
for publication. The statute as to publication then in force is section 
49, c. 78, Laws 1869, and reads: 

"When the défendant cannot be found within the state,— of which the re- 
tnrn of the sherifE of the county in which the action is broùght that the de- 
fendant cannot be found in the county ispn'mo /aa'e évidence, — and, upon 
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filing of an affidavit of the plàintifl, his agent or attorney, with the clerk of 
the court, stating that he believes that the défendant is net a résident of the 
state, or cannot be found therein, and that he bas deposited a eopy of the 
summons in tbe post-office, directed to the défendant at his place of résidence, 
unless it is stated in the affidavit that such résidence is not known to the af- 
âant, and stating the existence of one of the cases hereinafter specifled, the 
service may be made by publication of the summons by the plaintiff or his 
attorney in either of the following cases." 

New, in the second foreclosure suit — which alone I shall consider — 
a summons was issued and returned "not found," and an affidavit filed 
as folio w&: 

"L. M. Stewarf, being flrst duly sworn, says that he Is attorney for the 
plaintiff in the above-entitled action ; that he believes that the défendants are 
not résidents of the state of Minnesota, and cannot be found therein; that he 
has deposited copy of the summons in said action in the post-offlce at Minne- 
apolis, Minnesota, directed to each of said défendants, at Osage Agency, 
Kansas, their place of résidence, and had prepaid the légal postage thereon; 
that the subject of this action is real property in the state of Minnesota, to- 
wit, for the foreclosure of a œortgage on real estate situated in the county of 
Hennepin aforesaid; and that the said défendants hâve, or claim to hâve, 
a lien upon or interest in said real estate, and tbe relief demanded in said ac- 
tion consista in excluding the said défendants from any interest or lien 
therein." 

Now, this is, in form, ail that the statute requires. But it is shown 
by the testimony that Gsage Agency, Kansas, was not the place of rési- 
dence of défendants; that they resided at Oskaloosa, lowa; and this mis- 
take, it isclaimed, invalidated the affidavit, and rendered the publica- 
tion void; and that the défendants were never brought into court, are 
not bound by this decree, and stiU retain the right to redeem. Mr. 
Stewart, in stating the place of résidence of défendants, and in mailing 
to them copies of the summons, acted upon the only information he 
could obtain, and that information was such as to justify the action of 
• any reasonable and prudent man. So the question is narrowed to this: 
Will such a misstatement, though believed to be true, and founded 
upon reasonable information, avoid the entire proceedings? Was it ju- 
risdictional? Under the décision of the suprême court in a somewhat 
similar case, (Gboper v. Reyjidds, 10 Wall. 308,) I must answer the ques- 
tion in the négative. That was an attachment case. The affidavit there- 
for was defective. But notwithstanding, the suprême court sustained 
tbe judgment. Justice Miller, speaking for the court, says, on page 

319: 

"The affidavit is the preliminary to issuing the writ. It may be a defect- 
ive affidavit, or, possibly, the offlcer whose duty it is to issue the writ may 
hâve failed insomemanner to observe ail the requisiteformalities; bnt the 
writ being issued and levied, the affidavit has served its purpose, and though 
a revisory court might see in some such departure from the strict direction of 
the statute sufflcient error to reverse the judgment, we are unable to see how 
that éafl deprive the court of the iurisdiction acquired by the writ levied upon 
the defendant's property." 

The, statute does not require that the affidavit be trae. The case must 
be one in which service by publication can be had, and the affidavit is 
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but one step in the procédure. A defect in that step may be ground 
for reversai, but is it fatal to the jurisdiction? In some states a prœdpe 
is reç(uired before summons ean issue. Suppose, without prsecipe, a 
summons is issued and served, would not the court hâve jurisdiction, 
notwithstanding the error in the procédure? So, hère, the publication 
is the service, while the afiSdavit is only one step preliminary to the 
publication, — the service. I do not mean to hold that a publication 
without affidavit, or one without affidavit in the form required by the 
statute, would be sufficient to bring the défendant into court. That 
question is not in the case. AU thatl hold is that where the publica- 
tion is beyond question, and the affidavit in the form required, a mis- 
take like the one in question does not defeat the jurisdiction. Fiirther, 
when the case came on for findings and decree, the record shows that 
the court found that service had been duly niade, as appears from the 
following: " Due proof of the service of the summons therein, upon ail of 
the défendants therein, havîng been made and fUed, whèreby it appears 
tp the satisfaction of the court that said summons bas been duly served 
upon ail, said défendants in the manner following, to-wit, by publication 
thereof, and by.mailing a copy of the same to each of them at their re- 
spective places of abode, duly inclosed, directed, sealed, and postage pre- 
paid." Can the truth of this finding be now challenged collaterally? 
With regard to the last objection, it may be that the plaintiff was ignorant 
of any equity claimed by défendant under the Van Valkenburg sale, and 
it may also be, as heretofore suggested, that défendant really took nothing 
thereby. Be that as it may, and while no référence is in terms made in 
the complaint to that sale, or any rights thereunder, yet the language is 
broad enough to call upon défendants to disclose ail rights, equities, and 
claims. The allégation is: "Plaintiff further shows that the défendants 
bave, or claim to bave, some claim or interest in or lien upon said mort- 
gaged premises, as owners of the equity of rédemption thereof, which 
interest or lien, if any, is subséquent and subject to the lien of said mort- 
gage of plaintiff; that no personal claim is made against any défendant." 
The prayer is"that the défendants, and ail persons daiming under them, 
or either of them, subséquent to the commencement of this action, may 
. be foreclosed of ail equity of rédemption and other interest in said mort- 
gaged premises." And the decree is "that, upon the expiration of one 
year from the date of the order of confirmation of such sale, said pur- 
chaser or bis assigns shall, upon application to the court, be entitled to 
a final decree herein, adjudging that the title to ail such of said mortgaged 
premises as shall bave beeii so sold and not redeemed is in such pur- 
chaser or bis assigns, free and clear of ail equity of rédemption on the 
part of said défendants, or any and ail persons claiœing through or under 
them." Surely, language could not be more sweeping and comprehen- 
sive than this. The défendant is challenged to disclose any equity or 
claim, and the decree cuts dff ail equity, and not the single equity under 
the bond. My conclusion, therefore, is that the complainant bas no 
equity of rédemption, and that the bill must be dismissed. 
I may be permitted to add that this is one of those suits which ought 
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not to be encouraged. A loan was made, security taken, default oc- 
curred in the payment, and foreolosure was had. AU was done in good 
faith, with no circumstances of fraud, concealment, or oppression. The 
proceedings were apparently regular. A judicial sale was made and con- 
firmed. Years after, when values hâve changed, a speculator cornes 
prying into the records to see if some technical defect cannot be found 
in the judicial proceedings, and a title, obtained in good faith, and in 
reliance upon those proceedings, be destroyed. A distinguished lawyer 
arguing before me, some years ago, a somewhat similar case, character- 
ized the effort, with more of vigor than compliment, as land piracy. 
Public policy requires that judicial proceedings be upheld, and that titles 
obtained in those proceedings be safe from the ruthless hand of collatéral 
attack. If technical defects are adjudged potent to destroy such titles, 
a judicial sale will never realize the value of the property, for no prudent 
man will risk his money in bidding for and buying that title which he 
has reason to fear may years thereafter be swept away through some 
occult and not readily discoverable defect. 

Let 4he défendant hâve a decree dismissing the bill. 



In re Eaves, U. S. Com'r. 
{C^euit Court, W. D. Norih GaroUna. Januar? Term, 1887.) 

1. CoTJSTS— United Statks Commissioker — Rbmoval. 

A United States commissioner may be removed by the circuit court which 
appointed him, although he is not strictly an offlcer of that court, but exer- 
cises independent judicial functions, which are conferred upon him by law. 

% Same— Pkocedxjke— RuLB TO Show Cause. 

Ko spécial mode of procédure having been prescribed by statute, an appli- 
cation to hâve a commissioner removed may be heard upon a rule to show 
cause, f ounded upon affldavits of citizens making charges of misconduct, and 
grante^ upon the motion of the United States district attorney, giving the 
commissioner notice, and an opportunity to présent affldavits and other 
documentary évidence. 

fl. Same — Exercise of Power of Removal — Présomption of Innocence. 

The power of removal should not be exercised capriciously or arhitrarily, 
but the court should proceed with great caution, and every presumption of 
innocence allowed in a criminal case should be indulged in f avor of the com- 
missioner. 

4 Same— EviDENCB— Charges not Sustained. 

Upon the évidence in the case, keld, that the charges of drunkenness, vi& 
lent partisanship, improperly discharging prisoners. unnecessarily extending 
trials over successive days, and of fraudulently allowing excessive witness 
fées, were not sustained by the évidence. 

Rule to show cause why the respondent shall not be removed from the 
office of commissioner of the circuit court. 

John Gray Bynum, for the rule. Â. M, Erwin and /. F. Morphew, for 
Tespondent. 
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DicK, J. This raie was founded upon allégations contained in the 
afSdavits of two respectable citizens of McDowell county, and was granted 
upon the motion of Hamilton C. Jones, United States district attorney, 
made at the last regular term of this court held at Asheville. The hear- 
îng of the rule was continued in order to give notice to respondent, and 
to afford opportunity to the parties to file affidavits and documentary 
évidence, By consent of the district attorney, and the permission of the 
court, the private citizens desiring to sustain the rule were represented 
by counsel at the hearing at this adjourned term, in Greensboro. 

As the counsel for the prosecution and the défense hâve aided me by 
able and elaborate arguments upon the questions of law and fact involved 
in this controversy, I hâve given the case careful considération. This 
proceeding is in the nature of an information filed by the district at- 
torney^ with the approval of the court, at the instance of private citizens, 
complaining of no spécial personal grievances, but who think that the 
public interests, and the due administration of justice, require the re- 
spondent to be removed from office, for the reason that he has been guilty 
of gross Personal misconduct and officiai malfeasance in the community 
in which he résides. 

At common law the court of king's bench exercised a superintendence 
over ail inferior jurisdictions, and was invested with the authority and 
power to allow a criminal information to be filed at the instance of a 
private person who had sustained a serions injury, for the purpose of 
investigating the conduct of such inferior magistrates, and punishing 
them for corrupt and oppressive officiai misconduct. The person in- 
jured,by a criminal act was regarded as the proper person to prosecute 
the ofiender by indiclment, and the more convenient and expéditions 
mode of procédure by criminal information could not be instituted with- 
out the leave of the court; and, qs a gênerai rule, such leave was only 
granted upon the applicànt waiving his civil remedy for the injury sus- 
tained. In this country the prosecution of criminal offenses is generally 
eommitted to the charge of a public officer, whose oath of office, high 
professional character, officiai émoluments, and sensé of public obliga- 
tions, are usually sufficient incentives to prompt to a vigorous and faith- 
fnl performance of duty. The trial by jury is regarded as a reliable and 
sufficient security for the rights of the citizen. Criminal informations 
are not allowed in the prosecution of grave or infamous oifenses ; but a 
person accused of crime of a serions nature has a constitutional right to 
hâve the charges passed upon by a grand jury, and to be tried by an 
impartial jury, in open court. One of the affidavits upon which this 
rule is founded, charges a high crime against the respondent, and, if 
this rule was a criminal proceeding, it cbuld not be prosecuted, as the 
respondent would be deprived of his constitutional privilège of trial by 
jury. This rule is in the nature of a civil proceeding, and was insti- 
tuted for the purpose of investigating charges of serions personal and 
officiai misconduct and malfeasance, against aii officer appointed by this 
court, to ascertain whether he is a suitable person to exercise the high 
and honorable officiai functions with which he is now entrusted. As 
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this investigation in volves charges which reflect upon the character of 
the respondent, and may afifect his valued interest in the ofl&ce which 
he now holds,the court should proceed with great caution, and carefully 
observe principles of law well settled by reason and judicial décisions. 

This court certainly has the right to remove commissioners of the cir- 
cuit court from office. The power of reinoval is incident to the power 
of appointment, where no definite tenure of office is fixed by law. This 
question needs no further considération, as it is settled by adjudged 
cases. Ex parte Hennen, 13 Pet. 230; BMe v. U. S., 103 U. S. 227; 
Ex parte Wall, 107 U. S. 266, 2 Sup. Ct. Rep. 569, 

No spécial mode of procédure for removal has been prescribed by stat- 
ute, and the précédents of the common law may properly be foUowed. 
Any mode of procédure would accomplish the ends of justice, if the re- 
spondent has reasonable notice of the charges against him, and is af- 
forded fuU opportunity for explanation and défense. While the appoint- 
ing court has the power to remove commissioners at pleasure, such dis- 
crétion should be a sound and légal one, and such power should never 
be capriciously or arbitrarily exercised. Commissioners can materially 
assist the court in the administration of public justice, and, by long expé- 
rience, they become more familiar with the forms of légal procédure, and 
more discreet and efficient in the performance of their important officiai 
duties. As no tenure of office is defined by law, they may well pré- 
sume that théy will be retained so long as they are discreet and efficient, 
and conduct themselves with propriety. 

It is ail important to good government, and the public interests, that 
an officer who exercises important judicial functions should be free in 
thought, and independent in judgment, when he acts in the administra- 
tion of justice and thê enforcement of the law. The course of justice 
would be impeded, and the efficiency of the commissioner would be 
greatly impaired, if his freedom of action was restrained by continuai 
appréhensions of removal from office on account of honest officiai mis- 
takes and errôrs of judgment, or by judicial caprice, or by the clamor of 
individuals excited by persônal préjudices and hostility . While human 
nature is very imperfect, and continually liable to error, there are some 
just principles of action, and certain proprieties of conduct, established 
by law, or by a virtuous and enlightened public sentiment, that should 
be observed and practiced by persons exercising judicial functions. Hu- 
man observation and expérience hâve fully demonstrated the fact that tem- 
perate, moral, and industrious habits render ail men more useful and suc- 
cessful in the varions pursuits of life; but neither the lawnor gênerai public 
sentiment regard them as indispensable qualifications for office. I will 
not, in this case, discuss this question in its moral or social aspects, but 
merely say that, in my opinion, occasional drunkenness lessens the in- 
fluence and efficiency of a commissioner, and that habituai drunkenness, 
or intoxication when in the discharge of officiai duty, is a sufficient cause 
for his removal from office. 

A commissioner should not be an active partisan in political contests, 
but, as a citizen, he may properly express his candid opinions about can- 
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didates for ofBce, and freely discuss measures that relate to the indus- 
trial and material interests of the country. A comniissioner violâtes the 
law if he sits in judgment in any case in which he has a personal interest, 
and he acta witb impropriety when he hears a matter in which one of the 
parties is bis near kinsman. As a judicial officer, he should be strictly 
impartial, avoid ail appearances of acting under improper influences, 
and be free from ail temptations to wrong, so that bis acts may be above 
suspicion, and thus deserve and maintain public confidence and re- 
spect. 

As a security for the independenceand impartiality of judicial officers, 
there is a gênerai rule, of great antiquity in the common law, and now 
fuUy recognized and observed in every enlightened System of jurispru- 
dence, that renders judges of courts of gênerai and superior jurisdiction 
exempt from.liability to civil actions and indictment for their judicial 
acts and aflbrds the same immunity to judicial officers of limited and 
inferior authority, when they act within the scope of their jurisdiction, 
witb integrity and without malice or corruption. Bandcdl v. Brighamy 
7 Wall. 523; Bradley v. Fisher, 13 Wall. 335. 

Commissioners of the circuit court are officers appointed by the court, 
and authorized by law to exercise important judicial and ministerial 
functions in aid of the circuit and district courts in the administration 
of justice. They are appointed by the circuit court, but their powers 
are exprès^ conferred wpon tk&n by law, and they are not strictly officers of 
such courts, and subject to their supervisory eontrol. Spear, Fed. Jud. 
377, and cases cited. In this district, rules of- court bave been form- 
ulated and adopted for the guidance and assistance of commissioners in 
the performance of their difficult and iinportant duties, but do not inter- 
fère witb the exercise of their judicial discrétion in hearing cases before 
tbem, The criminal jurisdiction of commissioners is defined by statute, 
but there is no fuU, accurate, and distinctive mode of procédure pointed 
out by which such authority shall be exercised. They are required to 
act in conformity witb the "usual mode of process" prevailing in the 
state in which they are appointed. This provision of the statute bas 
given rise to divergity of practice in the several states, and this want of 
uniformity has caused soroe apparent conflict in judicial décisions. In 
the cases of U. S. y. Ebbs, ,10 Fed. Rep. 369, and U. S. v. Harden, Id, 
802, I bad occasion to express my views as to the powers, duties, and 
modes of procédure of commissioners, as affected by the laws of this state, 
and the subject needs no further considération in this case. 

Now that I bave expressed, in gênerai terms, my views upon some 
questions of law involved in this. case, I will refer more particularly to 
the charges and spécifications as I bave formulated them, in substance, 
from the affidavits on which this rule was granted: (1) "Affiant further 
swears that the said Geo. G. Eaves ,has been a notoriously violent and 
bitter partisan during the late campaign in this state, habitually becom- 
ing intoxicated, and, on one or two occasions, acted so violently as to at- 
tempt to engage in and produce a personal conflict witb weapons, witb 
his opponents, by himself and bis supporters;" (2) that the respondent, 
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aé commîssioner, discharged certain défendants who were brouglit before 
iim for trial, when the évidence on the hearing was sufiScient to authorize 
him to bind them over for trial; (3) that respondent so airranged certain 
cases, 10 in number, in which nearly the same witnesses were used, so 
as to hâve trials on consécutive days, and the witnesses were aUowed to 
prove more mileage than they had actually traveled, and such false chargea 
were within the knowledge of the respondent. 

At the hearing of this rule the counsel for the prosecution confined his 
argument to the last spécification, and abandoned the other charges. 
As to the abandoned charges I deem it proper to say that the prépon- 
dérance of évidence sustained the déniais and explanations contained in 
the reapondent's answer, and there is no évidence that he was ever in- 
toxicated while in the discharge of ofBcial duty. 

Thère is no direct and positive évidence that respondent improperly 
arrangea cases for trial on consécutive days, but the counsel for the pros- 
ecution pointed out some entries on the face of the process that might 
give rise to a suspicion of such arrangement between the respondent and 
the acting deputy-marshal. In their affidavits they both directly deny 
any such arrangement, and positively aver that the cases were promptly 
heard and disposed of on the days when défendants were arrested, and 
before the respondent for hearing; and that the défendants were arrested 
and brought to trial as speedily as possible, under the circumstances. 
When commissioners issue warrants they cannot fix any certain return-day 
of process, as they cannot knowtbe time when défendants will be arrested, 
When arrested, the law requires the marshal or his deputy to carry them, 
as speedily as possible, before the nearest commîssioner for examination. 
As the arresting officer bas no gênerai authority to commit to nrison, and 
his compensation for guard duty is so uncertain, and he is bound to keep 
défendants safely, we may well présume that he cannot attend to more 
than one case a day, when défendants are arrested at a distance from the 
place of hearing. When a deputy-marshal does return two or more war- 
rants on the same day, and ail the cases can be conveniently heard on 
that day, the commîssioner ought to hear ail the cases, and he does not 
properly discharge his duty if he continues cases to another day, for tha 
purpose of increasing his fées. 

The évidence tends to show that the accounts for mileage sworn to by 
some of the witnesses were fraudulent, and the payment of such accounts 
has been suspended by the court by an order directed to the marshal. 
The évidence shows that there was a possibility of the witnesses having 
actually traveled the distance stated in their accounts for mileage, and 
they are entitled to an opportunity of showing the justness of their claims. 
There is not sulficient évidence to satisfy me that the respondent had 
any complicity in the'probable fraud perpetrated by the witnesses. The 
usual and légal évidence upon which commissioners and clerks of court 
rely in taxing fées and mileage is the oath of the witnesses, and the re- 
spondent, in his answer and' affidavit, positively avers that he had no 
knowledge of any false charge for mileage; that he had no personal in- 
formation as to the distance to the homes of the witnesses; and he al- 
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ways availed hîmself of every précaution in his power to guard agaînst 
frauda on the govemment. 

I think that it would be very unjust, and contrary to the gênerai and 
familiar rules of évidence, to infer fraud and crime from circumstances, 
which may reasonably be supposed to be accidentai or inadvertent, against 
the positive affidavit of a public officer whose good personal and officiai 
character is sustained by the évidence of many of his fellow-citizens. 
The law never présumes fraud, wrong, or guilt, but rather imputes in- 
nocence and honesty to the conduct of men; and the principles of com- 
mun justice, and the fundamental rules of évidence, require charges of 
serions misconduct to be clearly proved before the person accused shall 
be condemned by a court of justice. There is an old and weU-settled 
rule of évidence, that when acts are of an officiai nature, or require the 
concurrence of officiai persons, everything is presumed to be rightly and 
duly performed until the contrary is clearly shown; and this rule is es- 
pecially applicable when a person is required by law to do an act the not 
doing of which, honestly and faithfuUy, would make him guilty of a crim- 
inal neglect of duty. Broom, Law Mer. 730. 

In one of the affidavits upon which this rule is founded there is more 
than criminal neglect charged, — there is a positive and serions crime al- 
leged. Before the respondent oould be criminally punished for this al- 
leged offense, so positively denied, he would be entitled to the common- 
law and constitutional right of trial by jury. In this civil proceeding, 
which so seriously affects the réputation and other interests of the re- 
spondent, he is entitled to ail the presumptions of law as to innocence 
which are allowed on criminal trials. The counsel of respondent in their 
argument and brief insist, with much force, that, as the évidence shows 
no motive for wrong, there arises a strong presumption of honesty and 
integrity of purpose. The actions of rational men are usually prompted 
by some motives. A motive is some cause or reason that moves the will, 
and induces action. A crime is a voluntary act, proceeding from a 
wicked motive, and while it is sometimes difficult to trace the connec- 
tion between the wrongful act and the inducing motive, human reason 
and expérience teach us that few men will volantarily expose themselves 
to criminal punishment, contempt, and infamy without being infiuenced 
by some strong impelling cause. In the investigations of alleged crime, 
there is a just and reasonable rule that, when the évidence of the offense 
charged is conflicting or doubtful, the absence of ail proof of an induc- 
ing motive gives rise to a strong presumption of innocence. In this case 
there is no évidence that the respondent derived or expected to dérive ben- 
efits of any kind from the seemingly fraudulent accounts of the wit- 
nesses, and they were not his familiar acquaintances or friends. 

There are many presumptions of law and fact in favor of the respond- 
ent, and they are sustained by a very decided prépondérance of the évi- 
dence, and I am satisfied that he is not guilty of any fraud or dishonesty 
in the transaction mentioned in the third Spécification of this rule, in re- 
lation to fraudulent mileage. I deem it unnecessary to make any ex- 
tended référence to the circumstances of a personal nature connected with 
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tliis controversy, as developed by the évidence. There seems to be two 
parties in the county of McDowell actuated by feelings of bitter personal 
hostility towards each other, arising ont of local affaira. A court of jus- 
tice is not the proper forum in which such personal and local controver- 
sies should be carried on under the forms of légal procédure, which are 
designed and adopted for the purpose of preserving the courts of justice 
from oflBcial malfeasance, securing the government against fraud, and 
promoting the common good and gênerai welfare of society. If thèse 
local circumstances and personal hostilities had been kuown to the court 
as fuUy as they now appear, this rule would not hâve been granted in 
its présent form, but a mode of procédure more convenient, and less ex- 
pensive, would hâve been adopted, by referring the matter of complaint 
to the district attorney for his investigation and report. 

The Personal and officiai conduct of the respondent, as shown by the 
évidence, does not, in ail respects, deserve the approbation of the court, 
but I readily accord to him his légal rights; and, with a kindly admoni- 
tion to so conduct himself in future as to avoid even the appearance of 
evil, this rule is discharged. Let the proper order be drawn. 



Gaines and Wife v. Molen and Wife. 

{Circuit Court, E. D. Arkansaè. January, 1887.) 

Bpbcipio Pbbfobmance— Cohtbact to Convet Land— Considération — Public 

LANDB— COMPBOMISB. 

The plaintifE, who, by reason of having purchased, inclosed, and cuUivated 
a tract of land within the limîts of the Hot Springs réservation, had an équi- 
table claim to a patent likely to be recognized by the United States, executed 
a deed of conveyance of a subtract to the défendant, who had occupied and 
built on it, with the plaintifl's permission; the défendant at the same time 
executing an agreement to reconvey an undivided half of the subtract to the 
plaintifE within 30 days af ter the title should be acquired from the United 
States. The deed and agreement were executed in settlement of certain con- 
troversîes hetween the parties, and it was agreed that the plaintifE should 
furnish the évidence necessary to enable the défendant to obtain the title 
from the United States. This the plaintifE did. EM, in a suit to compel 
spécifie performance of agreement to reconvey, that there was neither want 
nor illegality of considération, and that plaijitiS was entitled to a decree.* 

In Equity. 

Dames & Rose, for complainants. 

J. J. Murphy, for défendants. 

Beewer, j. This is an action to compel the spécifie performance of 
a contract to convey an undivided half of real estate in Hot Springs. It 
appears that on the fifteenth of May, 1876, the plaintiff William H. 
Gaines executed a quitclaim deed to défendant Joseph Molen, and on the 

'The law favors the settlement of disputed claims, Central Trust Co. v. Wabash, St. 
Xj. & P. Ry. Co., 29 Fed. Rep. 546, and note; and upholds them as considérations of 
the mutual oovenants of the parties, Id; Bauraier v. Antlau, (Mlch.) 31 N. W. Eep.888; 
Elchardson <£; B. Co. v. Independent Dist., (lowa,) 81 N. W. Eep. 871. 
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eame day said défendant executed a contract to convey an undîvîded half 
interest in the property within 30 days after acquiring title from the gov- 
emment. Bothinstrumentsweredated the firstofJanuary, 1876. The 
deed was immediately pkced on record, but the contract was kept secret 
until after the acquisition of titlé from the government. Both deed and 
contract recite a considération of $400. The exécution of both deed and 
contract and the acquisition of title are admitted, but the défendants 
plead both want and illegality of considération. Of course, in face of the 
récitals in the contract, the burden of proof is on them to make good 
their défenses. The foUowing facts are admitted by the défendants or 
are beyond dispute: 

Both deed and contract were executed after the décision of the suprême 
court deciding that the title to the Hot Springs réservation was in the 
United States government, and not in either of the three existing claim- 
ants.* The land in controversy was within thé limits of a tract of about 
20 acres, which said plaintifif had purchased yeara before from one Mrs. 
Sabin, which tract had been inclosed and cultivated by him for a séries 
of years. The défendant Joseph Molen had obtained permission, first 
from plaintiff Mrs. Gaines, and then from her husband, the other plain- 
tiÊF, to occupy the ground in controversy, and build upon it, and he had 
a few months prior to thèse transactions built thereon a small house. 
Plaintiff William H. Gaines agreed to furnish the évidence to enable said 
défendant to establish his claim to the property, if an anticipated act for 
the benefits of the occupants of Hot Springs should be passed by con- 
gress; and, when theact of congress was passed creating the Hot Springs 
commission, said défendant filed his pétition before the commission, 
asking the right to purchase, and said plaintiff did go before the commis- 
sion, and give the testimony upon which the certificate of purchase was 
awarded to défendant; so that this plaintiff did comply with that agree- 
ment, which défendants insist was the sole considération for this con- 
tract. It is probable that, prior to défendants' entry and building, the 
fence around the 20-acre tract above referred to had been taken away, 
and that the field was then open and uninclosed. The said plaintiff tes- 
tifies that the house upon this ground was built by défendant Joseph 
Molen and his (plaintiff's) son, as partners, and that the accounts be- 
tween thèse partners were settled and closed by this deed and contract. 
Défendant dénies this, but admits that plaintiff's son furnished some 
material, and superintended the work, and that he had a settlementwith 
plaintiff for such labor and materials. 

In the opinion of the suprême court in the case in which the title of 
the three claimants to the Hot Springs réservation was declared void as 
against the government, it was intimated that congress, in any future dis- 
position which it might make of the land, would doubtless recognize any 
equities in favor of thèse claimants, and it bas since been decided by 
that court^ that, in the act passed by congress for the disposition of the Hot 
Springs réservation, there was an intention to recognize thèse equities- 
It is also true that the ground surrounding the lots in controversy was 
awarded to the plaintiffs by the Hot Springs commission, and doubtless by 
> 98 U. S. 698. « 111 XJ. S. S76, 4 Sup. Ot. Rep. 605. 
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■virtue of their long occupancy of the 20-acre tract above referred to. It 
is also unquestionably true that, after the first décision of the suprême 
court, there was an expectation among the citizens of Hot Springs that 
congresp would pass some act for the disposition of that réservation, and 
that occupation and improvement would be among the matters consid- 
ered by congress in such disposition. Défendant, after receipt of title, 
several times promised to carry out his contract. 

Upon thèse facts, I think it very clear that the claîm of défendants 
that this contract was without considération, or that the considération 
was illégal, cannot be sustained. Obviously there was a settlement be- 
tween the parties. The plaintiff William H. Gaines had some claims, 
as between himself and défendant, to -the ground, and probably to the 
buildings, which were settled and adjusted by this deed and contract. 
He unquestionably had that prior occupancy which it was thought 
might be of value in the future acquisition of title from the govemment, 
and which in fact proved to be of value, the benefits of which the de- 
fendant sought to acquire, and did acquire. The plaintiff was not sim- 
ply contracting to furnish testimony to support a claim of the défendant 
believed to be good, or believed to be tictitious; but he was contracting 
with a view of preserving his own rights, and uniting the claims of him- 
self and défendant in the one person, for the greater convenience, and in 
the hopes of better success, in any proceeding which might be initiated. 
The fact that he contracted to furnish the testimony, and did in fact 
furnish it, Works no estoppel as between himself and défendant. Hobbs 
v.McLean, 117 U. S. 667, 6 Sup. Ct. Rep. 870. 

The contract which was made, was in no manner a violation of any 
act of congress, nor did it contravene any public policy. It was a con- 
tract between two parties who might possibly be contesting claimants 
under some future act of congress for a settlement of their respective 
claims. The case of Southerhnd v. Whitiington, 46 Ark. 285, is very 
much in the point, and the décision of that learned court is in accord 
with the views I hâve expressed. See, also, Larrib v. Davenport, 18 
Wall. 314. 

A decree will be entered in favor of the plaintiffs as prayed for. 



HoLT V. WiNTEES. 

{Circuit Court, 8. D. New York. February 23, 1887.) 

CosTs — Sbcdbity for— Non-Resibbncb. 

Where défendant moved for an order on the plaintiff to furnish security 
for costs, because plaintifE was not a résident of the state of New York, and 
it appeared that plaintiff was set up in the proceedings as such reaident, and 
on ail the papers nothing appeared but that he was so set up properly and cor- 
rectly, the motion Was denied. 

In Equity. 
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EUison & GiU, for plaintifF. 
Poster & WUson, for défendant. 

Wheeleb, J. The défendant moves for an order on the plaîntiff to 
furnish security for costs, because he is not a résident of the state of 
New York. He is set up in the proceedings as such résident. On ail 
the papers it does not appear but that he is so set up properly and cor- 
rectly. The motion is therefore denied. This is not intended to imply 
that the motion would be granted if he was shown to be a non-resident. 



United States v. Oedway and others. 
{Oitreuit Cowl, D. Oregon. March 7, 1887.) 

1. Public Lakds— Cdttino Timbbb— Action fok Damaoeb— Paetial Défense. 
A. partial défense to. an action or in mitigation of the damages claimed 
ttierein ought to be pleaded in the answer as a distinct défense ; and an alléga- 
tion that the défendants eut and removed certain timber from alleged public 
land, believing that it was the land of the Northern Pacific Bailroad Com- 
pany, from which they had a li censé, is such a défense, where the damages 
claimed in the complaint are based, not only on the value of the timber in the 
standing tree, but also the value bestowed on the same in converting it into 
lumber, and putting it into market. 

S. Same— Quant to the Northern Pacific R^^ileoad Company. 

The grant of certain odd sections of the public lands to the Northern Pacific 
Eailway Company, by the act of July 2, 1864, (18 St. 365,) does not give the 
corporation any such présent right to or interest in any one of such sections 
as authorizes it to waste the same, by disposing of the timber thereon before 
it is earned by the construction of the section of the road adjacent and oppo- 
site thereto. The case of JJ. S. v. OhiUera, 8 Sawy. 171, 12 Fed. Rep. 686, 
distinguished from Buttz v. NorViern Pac. By. Co., 7 Sup. Ct. Rep. 100, and 
foUowed. 

8. Same— Eabnbd Lands. 

On the construction and acceptance of any section of the road of the North- 
ern Pacific Railway Company, the coterminous odd sections vest absolutely in 
the corporation, and thereaf ter the patent theref or may be considered as hav- 
ing issued. 

(Syllabua by the Court.) 

Action to recover damages for cutting timber on the public lands. 
Lewis L.McArthur, for the United States. 
Rufus MaUory, for défendants. 

Deady, J. This action is brought by the United States to recover 
damages for cutting and removing timber from the public lands, and 
converting the same to the use of the défendants. Substantially, it is 
alleged in the complaint that on March 1, 1883, and on divers other days 
between then and the commencement of this action, the défendants un- 
lawfuUy entered on the S. W. è of section 11, in township 2 N., of range 
6 E. of the Wallamet meridian, the same being public land of the United 
States, situate in the territory of Washington, and did unlawfully eut 
and remove therefrom 6,000,000 feet of timber, and manufactured the 
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same into saw-logs of the value of 86,000; that the défendants removed 
said legs to a mill operated by them at Portland, Oregon, well knowing 
that the same were the property of the plaintiff, and did there manufact- 
ure the sanae into lumher, of the value of $72 ,000, and converted the same 
to their own use, to the damage of the plaintiff $72,000. 

In their answers the défendants deny seiiatim the allégations of the 
complaint. But the answer of Julius Ordway and George W. Weidler 
also contains a spécial défense, to the effect folio wing: That said section 
11 is within the grant made by congress to the Northern Pacific Kailway 
Company, in the act of July 2, 1864, and accepted by the same; that 
said Company afterwards tiled with the secretary of the interior a map of 
the gênerai route of its road from Portland, on the north side of the Co- 
lumbia, to Wallula junction, and thereafter, oh August 31, 1870, the 
lands included in said grant were withdrawn from pre-emption and sale, 
except by said company; that said section 11 is less than 10 miles from 
the Une of the gênerai route of said road, and on said August 31, 1870, 
was public land of the United States, not reserved, sold, granted, or ap- 
propriated othenvise than by said act of 1864, and thenceforth and there- 
after became and viras the property of said company; that prior to March 
1, 1883, the défendants, with the license and cousent of the Northern 
Pacific Railway Company, and under an agreement therewith for the 
purchase thereof, entered on said quarter section, and caused to be eut 
and removed therefrom about 2,806,488 feet of saw-logs, of which not 
more than two-thirds would produce merchantable lumber; and such 
two-thirds was not worth, in the standing tree, more than 10 cents per 
thousand feet. The défendants also allège in the same défense that they 
caused said lumber to be eut and removed from said quarter section in 
good faith, believing that the same was the property of the Northern Pa- 
cific Railway Company, and not that of the United States. 

The plaintiff demurs to this défense, because the facts stated therein 
do not constitute a défense to the "cause of action" stated in the com- 
plaint, or "any part thereof." The allégation concerning the good faith 
of the défendants is a partial but distinct défense from that oj" title in the 
company and license therefrom, and should hâve been separately stated. 
But, as no motion was made to strike out the answer on this ground, 
(Code Civil Proc. Or. § 81,) the objection is waived. 

In Woodefwuoare Go. v. U. S., 106 U. S. 432, 1 Sup. Ct. Hep. 398, the 
suprême court decided that, in an action for damages for timber eut and 
carried away from the plaintiff 's land, the measure thereof, in case the 
trespass is willful, is the value of the timber at any time before suit is 
brought, with no déduction for any labor or expense bestowed thereon 
by the trespasser; but where the trespass is inadvertent or unintentional, 
the measure of damages is the value of the timber at the time of conver- 
sion, less the value of such labor or expense. 

The complaint in this case charges the défendants as willful trespass- 
ers, and claims damages of them accordingly; that is, for the value of 
the timber after it had been removed to PorÛand, and manufactured into 
lumber, Àdmitting that the land on which the timber was eut is the 
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property of the United States, thîs défense of good faith goes to the claîm 
for damages beyond the value of the timber in the tree, and consists in 
the allégation that the défendants eut and carried away the timber, sup- 
posing that the land on which it grew belonged to the Northern Pacific 
Railway Company, under whoselicense they were acting, wherefore they 
are not willful trèspassers, nor liable for the enhanced value of the prop- 
erty. There has been some Conflict of opinion in the courts as to whether 
a partial défense, as a matter in mitigation of damages, ought to be 
pleaded in the answer, or given in évidence under the déniais. Gilbert 
V. Rounds, 14 How Pr, 46; Saltus v. Kipp, 12 How. Pr. 342; Lane\. Gil- 
bert, 9 How. Pr. 150; Kneedler v. Stemberg, 10 How. Pr. 67; Bush v. 
Presser, 11 N. Y. 347; McKyring v. Bvll, 16 N. Y. 297; Foland v, John- 
son, 16 Abb. Pr. 235. The last three of thèse cases require the matter 
to be pleaded. 

In my judgment, the matter may and ought to be pleaded. The pro- 
vision in the Code of Civil Procédure (section 71) whièh confines the 
answer to déniais, and new matter constituting a défense or counter-claim 
, to the action, ought to be so construed as to admit such matter, where 
it is only an answer to a part of the cause of action, — as a part payment* 
The Word "défense" is a term of art. It cornes from thé Norman French, 
and was used in comraon-law plèading in the sensé merely of déniai. 
Rap. & L. Law Dict. "Défense;" 1 Chitty, PL 462. Any new matter, 
then, which confesses and avoids the plaintifi''s cause ôf action, either in 
whole or in part, and so far dénies it, ought to be pleaded as a défense. 
Bush V. Brosser, 11 N. Y. 347; McKyring v. Bull, 16 N. Y. 297; Bliss, 
PI. % 327. The spirit and purpose of the Code is that the parties shall 
State in the plèading the facte of the case, — not the évidence of them, — 
so that the controversy shall be narrowed to the real matter in dispute, 
and the issue shall involve nothing but what is directly alBrmed on the 
one side, and denied on the other, and concerning which the parties 
may therefore be prepared to furnish proof on the trial. 

The demurrer to this défense is based on the proposition that neither 
good faith nor honesty of purpose is a défense to this action; citing 6 
Wait, Act. & Def. 129. It is admitted that such faith or purpose is not 
a défense to the simple trespass, — the breaking of the plaintiif s close, — or 
the taking and eonverting to the defendant's use the plaintiff's timber 
growing therein. But they ought to be and are a défense to the claim 
made by the plaintiff to recover as damages for such trespass and con- 
version, not only the value of the timber standing in the tree, but the 
enhanced value put on it, at the expense of the défendants, in removing 
it to Portland, and there making it into lumber. This défense covers at 
least twenty-three twenty-fourths of the damages claimed in this case, 
and, if established on the trial, will be a bar to the recovery thereof. The 
demurrer to it is overruled. 

In support of the demurrer to the défense of title in the railway Com- 
pany, and a license therefrom, counsel contends that the cession to the 
Northern Pacific, by the act of July 2, 1864, (13 St. 365,) is not a prés- 
ent grant, but only a législative compact that, on the construction of tha 
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road, tlte title to the lands grarited forthat purpose shall vest in the Com- 
pany; and that, under the most favorable construction of the act, the title 
to the lands granted only vested in the company as fast and far as the road 
was constructed. Counsel also objecte that it does not appear from the 
défense that the company has yetfiled a definite line of route between 
hère and Wallula junction, as provided in section 3 of the act. It does 
appear that the line of the gênerai route has been filed with the secretary, 
and my impression is that, until it is ehanged, it is the definite one, or 
has the same efifect. No particular time is prescribed in which either 
shall be done. The filing of the gênerai line of rout« has the efféct, un- 
der section 6, to reserve the odd sections, for the purposes of the aot, 
•within 40 miles on either side thereof, and to prohibit their "sale or en-; 
try or pre-emption," except by the company; and the pre-emption andi 
homestead laws are thereby in effect specially extended over the even 
sections within said limita. The omission to file a more definite or other 
line of the route of the road does not appear to be material in this case;: 
for, whatever right the company could acquire in this land under the 
act, before the construction of the coterminous section of the road, was 
acquired from the filing df the line of the gênerai route. 

On the argument of the demurrer, it was assumed that the court will 
take notice that no portion ôf the Northern Pacific road has been con- 
structed between Portland and Wallula junction, and therefore that said 
section 11 is not coterminous with any constructed section thereof. 

In U. S. -s OhUders, 8 Sawy. 171, 12 Fed. Rep. 686, I held, in the 
language of the syllabus, that, "by the act of July 2, 1864, the odd-uiim'- 
bered sections along the line of the road of the Northern Pacific Railway 
Company, for forty miles on either side of the linè in the territoriesj and 
twenty miles in the states, are set apart and.devoted to the construction 
of the road of said corporation; but said act is not a présent grant of said 
lands to said corporation, but only in effect an agreement or provision 
that the same shall be conveyed to it absolutely when and as fast as any 
twenty-five miles of said road is constructed and accepted by the United 
States; and, in the mean time, the légal title to the unearned and un- 
patented sections is in the, United States." In the course of the opinion 
in that case, it was substantially said that the provision in section 4 of 
the act, for the conveyance of the lands to,the corporation, as fast as each 
section of 25 miles of the road was constructed, restrains the opération 
of the words of the présent grant in section 3, so that, while it is mani- 
fest that congress intended to dévote the lands in question to the con- 
struction of the road, yet it did not intend to part with the légal title to 
them only as they were "eamed" by such construction. It was also said 
that this viewis confirmed by the provisions in sections 8 and 9 of the act, 
to the eiïect that, if the corporation does not proceed with the work aa 
therein provided, the United States may take the construction of the work 
into its own hands, and to that end may dispose of the unearned lands 
in any way "needful and necessary to insure a speedy completion of the 
road;" and that such a réservation of power is consistent with the idea 
that the lands are devoted to the construction of the road, while the légal 
v.SOF.no.l— -3 
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title remains in the United States, until they are earned, but altogether 
inconsistent with the idea of a présent grant to the corporation, whereby 
ît might dispose of, incumber, or waste the lands in advance of the con- 
struction of the road. 

On this view of the act, the demurrer to this défense is well taken. 
The land from which the timber was taken being unearned, the corpo- 
ration had no such right to or interest in it as would enable it to dispose 
of the timber thereon, and authorize the severance and removal of the 
same therefrom. That was a wasting of the land, and so far a destruc- 
tion of its value. In this respect, it is a very différent thing from pledg- 
ing the land for aid in construction of the road, subject, of course, to 
ail the conditions of the act, and the contingency of the corporation'» 
dompliance therewith. 

The case of £^lU^ v. Northern Pac. Ry. Oo., 7 Sup. Ct. Eep. 100, lately 
decided by the suprême court, is relied on by the défendants as author- 
ity for the proposition that the act of July 2, 1864, is an unqualified 
présent grarit of the odd sections included therein, whether earned or un- 
earned. Thereis language, in the opinion of thecourt, which , abstracted 
from its surroundings, may be so construed. But I am not prepared to 
admit, however, that the case goes so far. The controversy was for the 
possession of a tract of land within the limits of the grant to the corpo- 
ration, and coterminous with a constructed section of its road. Peronto, 
Buttz's testate, claimed the land under the pre-emption act, alleging a 
settlement thereon on October 5, 1871, and the corporation claimed it 
under the act of July 2, 1864, and brought suitto recover the possession 
of the same. At the date of the act, the land was in the occupation of 
Indian tribes, whose title was extinguished by an agreement with the 
secretary of the interior on June 19, 1873, which act was approved by 
congress on June 22, 1874. In the fall of 1871, the corporation com- 
menced the construction of its road coterminous with the land in ques- 
tion, and in June, 1872, the same was completed. On February 21, 
1872, the corporation filed in the proper office a map of the gênerai route 
of its road in this locality, and on May 26, 1873, filed a map of the def- 
inite location of the same. On August 11, 1873, and within three 
months from the tîling of the plat of the survey of the township in the 
local land-ofïice, Peronto presented to the register and receiver his de- 
claratory statement as a pre-emptor for this land, which they refused to 
receive, because the land belonged to the corporation; and on appeal to 
the commissioner, and thence to the secretary of the interior, their action 
was approved. The court held that the grant to the corporation included 
. the lands then occupied by the Indians, subject to such occupation, until 
terminated by congress; that Peronto had no valid claim to the land in 
controversy, and that the same belonged to the corporation on two 
grounds: (1) That the Indian title to the land was not extinguished 
»(^hen Peronto conimenced his settlement; and before he made his declar- 
atbry statement, August 11, 1873, the corporation had filed the definite 
location of its route, May 26, 1873, whereupon its right immediately 
attached to the premises. (2) On the filing of the map of the Une of 
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général route of the road, Februarj' 21, 1872, by opération of section 6 
of the act of 1864, the odd sections for 40 miles on either side of said 
line were then withdrawn from sale or pre-emption, and reserved for the 
construction of thé road. In short, the occupation of Peronto, prior to 
the filing of thèse maps of either gênerai or definite location of the route 
of the roadj çould avail him nothing, as the land was not open to pré- 
emption, because the Indian title was not then extinguished; and, on the 
filing of the first map, the land was specially withdrawn from sale or pré- 
emption, irrespective of the Indian title, and, on the filing of the second 
one, the right of the corporation at once attached thereto. I hâve thus 
been at sôme pains to state fully the circumstances and grounds of this 
décision, and I do not perceive any conflict between it and the décision 
in U. S. V. ChUders, in which it was held(175) that the légal title to the 
uûearned portions of the grant was still in the United States. 

Two points are clearly decided in BvMz v. Norihem Pacific: (1) 
From the filing of the map of gênerai route, the odd sections within the 
limita of the grant are withdrawn from sale or pre-emption; and (2) the 
grant of the corporation, so far and fast as the lands are earned by the 
construction of the road, becomes absolute and unqualified. And it may 
also be well implied from the décision that, when the right to any odd 
section within the limits of the grant bas finally vested in the corpora- 
tion, by reason of the construction and acceptance of any portion of the 
road, the same will relate back to the time of filing the map of gênerai 
route, — the initiative step in the process of complying with the act; and 
the patent to which the corporation is then entilied may, for aU practical 
purposes, be deemed to bave issued. At least in my judgment, such is 
the law. But whatever might be inferred from some gênerai expressions 
in the opinion of the court, I do not think that the case décides that the 
corporation bas any such right to or interest in the unearned lands as 
authorizes it to waste the same by disposing of the timber thereon. 

In the considération of this question, no weight bas been given to the 
fact that the time within which the corporation waa required to complète 
the road had elapsed before the license to eut and remove this timber 
was given to the défendants, or that it is so generally understood as to 
be taken for granted that the Northern Pacific does not intend to con- 
struet the road between Portland and Wallula junction. For any default 
or delay in complying with the conditions of the grant, congresshas re- 
served to itself (sections 8,9, Act 1864) the power to act, and, until it 
does, the courts cannot take cognizance of the same. The grant on this 
division of the route ought long since to bave been resumed, and in some 
way applied to the construction of the road, or restored to the public do- 
main. And, in ail probability, this latter disposition would hâve been 
made of the matter ère this, but for the irrational conduct of certain per- 
sons in congress, who stubbornly insist that no part of the grant west of 
the Missouri river shall be forfeited, unless the bill includes the earned 
as well as the unearned lands. 

On the whole, my conclusion is that the demurrer to this défense is 
well taken, and that it must be sustained. 
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United Sta-ees ». Okdway and others. 

(Oircuit Court, D. Oregon. Marclv 7, 1887.) 

i>BADT, J. 'riiis case was argued arid submitted with the foregoirig one. It 
Is alleged in the complaint that on May 1, 1888, and divers days ëiilce, the de- 
fendants eut and jremoVed froiji the puhlic lands of the United States, to-wit, 
the W i of section 13 of township 8 N., of range 9 E. of the Wallamet merid- 
ian, situate in Washington Territory, 600 trees, and eut tte same into cord- 
iwood, tô-wit, 8,000 cords, of the value of |7,500, and wrongfulhr converted the 
same to tbeir own use, to the damage of the plaintiflf |7,500. The défenses are 
BÎmîlar to those made in the f oregoing case, to-wit : Déniais; a license f rom the 
NoWhérn Paciiic Railwày Company; ahd the cutting was done in good faith. 
In thé second défense it is alleged that the premises are within the limita of 
toegrantto the Northern Pacific op the Une of its gênerai route between 
'Portland and Wallula juûction, and thatj acting under a license from said 
corporation, they eut and removed from said half section'nbt more than 1.800 
i cords of wood, of no greater value when standing in the tlee than 10 cents a 
co^d., 

' The demurrer to the défenses of good faith is overruled, and sustained to 
that of license from the Northern Pacifie. 



Peeece and others v. TowN of St. Anne. 
(Circuit Court, iV. B. Illinois. January 31. .1887.) 

1. PLEADisra— SuBFLtrsASE— Insufpicibnt Evidence Set Out. 

■ ' Where, in an action on town bonds, the déclaration sufflcîently avers the 
facts required by the state constitution to validate the issuing of the bonds, 
and the town clerk's certificate, of sucli facts, made a part of the complaint, is 
iiisufflcient, thls insuflicietacy is not a ground of demurrer, since it is only évi- 
dence of the facta pleaded, and mère surplusage. 

2. Same— Parties— Leqal TiTiiE. 

The déclaration, showing that the plaintiffs were the légal owners of the 
bonds, is not demurrable by reason of the fact that it ailso shows that other 
persons than the plaintiffs were the équitable owners of the bonds. 

At Law. 
- Thovms S,. McClelland, for plaintiff. 

H. Loring, C. B. Starr, and Thomas P. Bonfidd, for défendant. 

Blodgett, J., (orally.) This is a suit to recover upon an alleged issue 
of bonds by the défendant town to aid in the construction of the Chicago, 
Banville & Vincennes Railroad, and défendant, by a demurrer to the 
déclaration, raises the question whether a cause of action is made out by 
the déclaration. The pleader has set outat length, not only the statutes 
of Illinois, whereby it ia claimed the town was empowered to issue the 
bonds in question, but aiso the steps taken to call a town meeting to vote 
upon the question of issuing the bonds, and the action of such meeting 
sanctioning and authorizing such issue, with what seems to me ample 
averménts of the performance of ail thé conditions précèdent required to 
make a valid issue of bonds. The défendant, contends that, as the al- 
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leged issue of bonds was made after the constitution of 1870 took effect, 
it is incumbent on the plaintifF to show that ail the conditions précèdent 
were complied with, and undoubtedly this position is weU taken. As 
the demurrer admits ail the allégations of the déclaration which are well 
pleaded, it must be considered as admitted that a town meeting was duly 
called by the requisite number of freeholders to vote upon the question 
of issuing the bonds to aid in the construction of the railroad; that the 
town meeting was duly held, and a large majority of the votes cast in 
favor of the measure; that the town authorities (that is, the board of 
town auditors) directed the superviser to issue and deliver the bonds, 
and they were issued accordingly, and delivered to persons authorized 
by tlie railroad company to receive them in its behalf. It seems to me 
this is enough to make the bonds valid and binding in the hands of the 
railroad company to whom they were voted, without passing upon the 
question of whether plaintifTs are shown by the averments to be bonafide 
pUrchasers of the bonds for value. 

In the argument much stress was laid upon the insufficiency of the 
certificate of the clerk as to the proceedings and resuit of the town meet- 
ing; but the averments which précède that certificate are so ample and 
broad as to make the clerk's certificate merely surplusage. Copying the 
clerk's certificate into the déclaration was only pleading the évidence, 
and not pleading it ail; that is, the averments of the déclaration show 
that more was done than is set out in the clerk's certificate. For illus- 
tration, it is urged that the clerk does not state that a moderator was 
chosen to préside at the meeting; but it is averred that a moderator was 
duly çhosen, and presided, and it seems to me that plaintiffs will be 
allowed to show this fact by any compétent proof. Three suits hâve 
been brought, two of which hâve been to the suprême court of lUinois, 
and one to the suprême court of the United States, in which this issue 
of bonds was involved; although it may perhaps be hereafter held that 
none of them hâve gone so far as to hold the boiîds valid and binding 
upon the town, so as to eut off the discussion and considération of 
their validity in this case. 

It is also objected that the plaintiffs show no title to the bonds, The 
averments in this particular are, in substance, that the bonds were issued 
and delivered to the firm of Joseph E. Young & Go., — said firm being 
composed of Joseph E. Young, William D. Judson, and Amos Tenney; 
and the déclaration contains the further averment that Young was duly 
adjudicated bankrupt in 1876, and the plaintiff Pierce appointed his 
assignée; and the plaintiffs in the suit are Pierce, assignée of Young, and 
Judson and Tenney. It is true, the déclaration also goes on to say that 
the interest of Young is now owned by Stebbins, and that other persons 
bave become équitable owners of the interests of Judson and Tenney; 
but the légal effect of this statement is to show that the légal title to the 
bonds is still in the members of the firm of Young & Co., so that Pierce, 
assignée, Judson, and Tenney are the proper parties plaintiff, and the 
mention of the équitable interests of Stebbins and others in the bonds is 
really no part of the pleadings. Upon the whole, then, I think enough 
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is set outin thè déclaration to shôw a rîght of action în favor of plain- 
tiffs oni thèse bonds. 

The demurrer is overruled, with leave for défendant to plead within 
one week, if it elects so to do. 



Chandler and another v. Thompson and another. 

(dreuit. Court, W. B. North Ga/rolina. November Term, 1886.) 

i; FBATiD^-SlA.iiB OF Machinbbt— ■Writtbn Contract— Evidbnpb— Aobnct. 

In an action for the priqe of saw-mill machinery manufactured and sold 
under a written contract calling for an engine of certain horse-power, and 
containine; an express warranty tliat the machinery wonld do good work, it 
cannot be shown, on the part of the défendants, that plaintiffs' agent fraudu- 
lently represented that the machinery which they proposed to buy was of the 
character, and had the capacity, to do their work. 

2. EyroBNCB'— Expert Testimont-^Machineet. 

A machinist may testify, as an expert, whether the détective work and con- 
dition of a steam saw-mill, set up and afterwards examined by him, is due to 
détective construction, or want of skill in the management of it. 

8. New Trial — Motion for — Nbcessity op Bill of Exceptions. 

TJpon a rnotion for a new trial in a circuit court of the United States, where 
the amount in controversy is not sufflcient to admit of a writ of error to the 
suprême court, a bill of exceptions is not essential, in order to avail of excep- 
tions taken at the trial. The recollection of the court may be aided by aîS- 
davits and the briefs of counsél. 

4. Samb — Jubors' Affidavits. 

Upon a motion for a new trial, jurors will not be allowed to explain the 
grounds of their verdict. 

$. SaME— NBWliT-DlSOOVBRED EVIDENOB. 

A new trial will not be granted on the ground of newly-discovered évidence, 
if the évidence relied on is merely cumulative, and if the witness apparently 
might hâve been produced at the first trial. 
6. Same— Impropbb Argument— Objection. 

Bemarks of counsel in the course of argument to the jury, claimedto be 
improper, should be objected to at the time, and the interposition of the court 
Invoked, in order to render such misconduct available upon motion for a new 
trial. 

Action for the price of machinery sold. Verdict for plaintiffs. De- 
fendants moved for a new trial. 

Davidson & Martin and J. H. Merrimon, for défendants. 
Shuford & Jmies, for plaintiffs. 

DicK, J. This case was tried before me at Asheville at the regular 
tenu of the court, in May, 1886, and judgment was rendered on a ver- 
dict in favor of the plaintiffs. A motion was made for a new trial at said 
term, and was continued for argument and the préparation of briefs by 
counsel. Exceptions to the rulings of the court were taken by the counsel 
of the défendants during the trial, but were not formally reduced to writ- 
ing, and presented in the court for signing. As the amount in contro- 
versy in this action is not sufficient to entitle the défendants to a writ of 
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errer to the suprême court, to review the actions and rulîngs of this court, 
a regular bill of exceptions wàs unnecessary, and is not strictly essential, 
on a motion for a new trial, as the recollections of the court may be aided 
by atfidavits and the briefs of counsel. Written and signed exceptions 
-would be of service on this motion, as the counsel of the parties do not, 
in some respects, concur in their recollections of the proceedings, and the 
court does not clearly and distinctly remember ail the détails of the trial. 
I hâve a strong impression as to the decided prépondérance of the tes- 
timony in favor of the plaintiffs, and the justness of the verdict. 

As the counsel of défendants, in their arguments and elaborate brief, 
hâve manifested such earnest confidence in the correctness of their légal 
propositions, I bave considered their motion with some degree of care, 
upon their statement of exceptions taken on the trial. I hâve not 
deemed it necessary to refer to the statements of the recollection of the 
counsel of the plaintiffs, and décide questions of variance in the matters 
in dispute. 

Before referring specially to the arguments and the authorities cited 
by the counsel of the parties, I wUl state some gênerai principles of law 
involved in the controversy, as announced by text writers and sustained 
by decided cases. Where a witness is offered as an expert, for the pur- 
pose of giving information and opinions to the jury to aid them in their 
détermination of questions of fact, the court, by means of a preliminary 
examination, must first détermine, as a question of fact, the qualifica- 
tions of the witness as an expert. The proper test for the admissibility 
of such testimony is whether the witness offered as an expert has any 
peculiarknowledge or expérience, not common to mankind, which renders 
his opinions founded on such knowledge or expérience any aid to the 
court or jury in correctly determining the questions at issue. When 
such witness is adjudged to be an expert, he may be allowed to testify 
on questions of science or skill in any art or trade in which he is in- 
structed by study or expérience. Every business or employment requir- 
ing peculiar knowledge or expérience, and which has a particular class of 
persons devoted to its pursuit, is an art or trade ; and any person who, by 
study or expérience, has acquired this peculiar knowledge and practical 
skill, may be allowed to give in évidence his opinions upon such matters 
of technical knowledge and skill, within the limits of his business, to 
enlighten the minds of a jury where they bave to détermine such mat- 
ters in a pending trial. An expert cannot be properly allowed to ex- 
press an opinion, on the whole évidence, as to the gênerai merits of a 
case, or as to the amount of damages that ought to be assessed in a trial, 
as thèse are questions exclusively for a jury to détermine. 

When an expert may properly express an opinion, he does not décide 
the questions in issue; he only aids the jury in arriving at correct con- 
clusions, and they must détermine the questions of fact about which the 
opinion of the expert was given. The credibility of such testimony 
may be tested by the rules of évidence applicable to other witnesses, and 
its value greatly dépends upon the knowledge, expérience, opportunity, 
and capadty of the witness, and the soundness of the reasons upon 
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which his opinions are founded. The only purpose and effect of such 
testimony is td enlighten the minds of a jury upon subjects upon which 
they bave acquired no theoretical or practical knpwledge. A witness 
who bas acquired knowïedgein a particular art by long expérience, can 
generally give a more intelligent, intelligible, and satisfactory opinion 
about his vocation than can be given by, scientific experts upon questions 
of science, upon wMch opinions are often formed by mea,ns of théories, 
conjectures, and abstract reasonings. 

Upon subjects of gênerai knowledge, and upon matters pertaining to 
the daily occurrences and the ugual business avocations of ordinary life, 
a jury is presumed to be familiar, and to need no aid from the opinions 
of a witness in making necessary and natural inferences and déductions 
from facts ascertained by them from the évidence oifered. When such 
subjects and matters are to be investigated upon a trial, the rules of évi- 
dence as to, expert witnesses ar^ not applicable. But in a case like the 
one now before us, where they are required to consider the construction, 
quality, câpabity, and proper opération of complicated machinery, they 
must be inforined in some way upon the subject, as but few jurors are 
qualified tO form correct conclusions as to an art with which they are 
not familiar. , : The reagonable and légal way of obtaining such necessary 
informa,tion îs the hearing of the opinions of witnesses who, by the usual 
methods of aequiring such knowledge and skill, hâve made themselves 
capable: offôruîing and expressing, intelligent and rational views upon 
such subjects. 

In.this case the jury on the trial might hâve been able to décide that 
the saw-mill would not exert the full capacity of its power, and do good 
work, from the facts stated by the witnesses that the saw was warped, 
and the frame of the machinery waa out of plumb, and iivas operated by 
psrsons who had little knowledge and skill in such business ; but they 
would not hâve been able to détermine from such facts the questions 
arising out of the express warranty as to the exact horse-power of the 
engine furnished by the plaintifFs, in alleged compliance with the terms 
of their engagement, and the reasonable and proper management cove- 
nanted by the défendants; and thèse were some of the material questions 
in issue to be determined by the jury. 

A steam saw-mill is certainly a kind of machinery that requires pe- 
culiar knowledge aud skill in its érection and opération, in order to ex- 
ert and exercise the full capacity of its power. I think that I acted 
right on the trial of this case in allowing an experienced machinist, who 
had acquired information by actual observation and careful examination, 
to give his opinion in évidence to enlighten the minds of the jury as to 
thè horse-power of the engine, and whether the saw-mill machinery was 
in such working order as to exert the full force of its power; and also 
upon the question as to what would bethe effects and conséquences that 
would resuit from operating the machinery when not properly adjusted, 
and unskillfully managed. 

I will now consider more particularly the exceptions of the défendant, 
as stated in the brief of their counsel. First exception: 
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"The contrdverted issue was whether the failure of the machinery to per- 
form the work which it was expected by the défendants, and represented by 
the plaintiffs, to perform, was attributable to the fact that it was not of the 
requisite capacity, (a 13 horse-power engine,) or defective construction, as 
insisted by the défendants; or to want ol skill and care in its management, as 
insisted by the plaintiffs. With a view to show that the failure of the ma- 
chinery was due to the carelessnéss or want of akill on the part of the défend- 
ants, the plaintiffs introduced one Boyd, who had put down the mill as their 
agent, and afterwards had been employed by the défendants to examine and 
reset it; and vvere permitted, agalnst défendants' objection, to put the ques- 
tion '• whether the defective work and condition of the mill was owing to de- 
fective construction, or want of skill or management on the part of défend- 
ants.' The witriess answered ■ that, in his opinion, it was owing to want of 
proper care and skill in the management.' The défendants excepted." 

The court, upon preliminary examination, had adjudged the witiiess 
Boyd to be an expert machinist. He had been employed in su eh art 
and trade, both by plaintiffs and défendants, and had acquirciâ , fuU 
knowledge as to the quality of the machinery, and its horse-power capacr 
ity. He had adjusted and arranged the miU, and it did good work. 
The mill was subsequently erected at another place, and was put ont of 
proper order by the unsMUful arrangement and management of incom- 
pétent machinjsts, sawyers, and workmen. He also further testifiëd 
that, by actual measurement, he was satisfied that the engine was of 13 
horse-power capacity. The plaintiffs had sold the engine as of 13 horser 
power, and had, in a printed express warranty, stipulated "that th^ma* 
chinery aboyé described shall be well and properly manufactured, of 
good material, and that, witH proper management, it will perform well;" 
and the défendants, under their hands and seals, had accepted this war- 
ranty as a pajrt of the contract, and had al?o covenanted"to use the said 
machin^y with reasonable care." 

Thus it appears that proper management was an express stipulation 
in the mutual contracts of the parties, and was one of the issues to be 
decided by the jury, who were incapable of detemiining this questioû 
of mechanical skill, and were enlightened, properly, by the opinion of 
an intelligent and experienced machinist, formed by his own observa- 
tion and actual examination, and not from the testimony of other wit- 
nesses. As the value of such testimony was estimated by the jury, an^ 
was subject to ail the tests of truth provided in the well-settled rules of 
évidence, itcannot, in any manner, beregarded as improperly infiuencing 
a détermination of the gênerai merits of the case. The jury decided 
the questions of fact by weighing the testimony of the expert witnesses 
on bolh' sides of the controversy. 

The counsel of défendants, in support of their exception, cited sev- 
eral adjudged cases which I cannot conveniently Obtain, and must, 
therefore, rely on the quolations stated in their brief. 
- The case of Wihon v. Reedy, 33 Minn. 503, 24 N. W. Rep. 191, seems 
to be an authority sustaining the views of the défendants' counsel; but 
I do not concur in the décision, as I understand it from the brief. I 
think that, in ail cases where questions of spécial mechanical skill and 
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care are involved in a trial in court, a jury rnay be properly aided in de- 
termining such question by the opinion of an intelligent and practical 
mechanic, as he is better instraçted and qualified to form a correct and 
just opinion upon such questions than an inexperienced jury. Trans- 
portation Line v. Hope, 95 U. S. 297. 

The other cited cases {Buxton y. Somerset Potters' WbrJcs, 121 Mass. 446; 
Hopkins v. Indianapolis, etc., R. Go., 78 111. 82; Koons v. St. Imiîs R. Co., 
65 Mo. 692) do not appear to be in point, as they involved questions 
which were not within the technical limits of any science, art, or trade, 
and required no spécial skill or' knowledge, but were matters of gênerai 
observation or common expérience, which a jury was compétent to déter- 
mine. 

Second exception: 

"The défendants proposed to show that, when they went to plaintifEs' 
agent (Van Gilder) to purchase^ they informed him that they were not quali- 
fied to jud^e of the capacity and quality of machinery, having had then no 
expérience m its management. They explained to him particularly the kind 
of work they desired to do, the charàcter of the timber, and other circum- 
stances material, ând àsked him to recommend the machinery necessary; 
that thereupon he did recommend the machinery they afterwarda purehased, 
and assured them that it was of the character, and had the capacity, to do 
thejr work; that défendants having confidence in plaintifEs' agent, and rely- 
ing upon his représentations, they made the purchase; and that thoserepre- 
sentatioi^s. were false, were so known to be by the said agent, and were 
made with the intent to deceive aiid induce the défendants to buy. This tes- 
timony was rejected." 

The contract of sale was coiisummated by a coptract signed and sealed 
by the défendants, and contained various express stipulations on the 
part of défendants, and an express warranty of the capacity and quality 
of machinery on the part of plaintiffs, which will be set forth in terms in 
a subséquent part of this opinion. This exception présents no difficulties 
requiring elaborate discussion, as the principles of law involved are well 
settled in text writers, and in judicial décisions of the highest authority. 

In Bast V. Bank, 101 U. S. 93, we find the law thus announced: 

"No principle of évidence is better settled at the common law than that, 
when persona put their contracts inwriting, itis, in the absence of fraud, ac- 
cident, or mistake, conclusively presumed that the whole engagement, and the 
extent and manner of their undertaking, was reduced to writing. When par- 
ties, without any fraud or mistake, hâve deliberately put their engagements 
in writing, the law déclares the writing to be not only the best, but the only, 
évidence of their agreement, and we are not disposed to relax the rule. It 
has been found to be a wholesome one, and, now that parties are allowed to 
testify in their own behalf , the necessity of adhering strictly to it is ail the 
more important. " 

I need not refer to other authorities firmly establishing the familiar 
gênerai rule that paroi évidence of contemporary oral agreements, com- 
munications, or stipulations cannot be permitted to vary, qualify, or 
contradict, or add to, or subtract from, the absolute terms of a written 
contract. This gênerai rule is subject to some modifications, but no real 
exceptions, in courts of common law. I will refer to some of thèse 



CHANDLBR ». THOMPSON. 43 

modifications for the purpose of showing that they are not applicable to 
tlie case now before us. 

Paroi évidence of surrounding circumstances is admissible to show the 
subject-matter of the contract, when ambiguous or indefinite; but the 
express terms cannot be varied by proof of the negotiations and transac- 
tions ont of which it grew, and the circumstances which surrounded 
its adoption. In construing the terms of a written contract, such évi- 
dence is allowable for the purpose of ascertaining the real intention of 
the parties, but no new obligation or duty can be imposed on a party 
which is not warranted by a fair and reasonable construction of the 
words of the instrument. The gênerai current of authorities shows that 
paroi évidence is only admissible in courts of law to aid in the construc- 
tion of written contracts, admitted or proved; to ascertain the subject- 
matter; to show the réal nature of the instrument; or to explain latent 
ambiguitiea or indefinite terms; orto give eflfect to gênerai customs, when 
they do not contradict express stipulations; or when the original contract 
was verbal and entire, and a part only of it was reduced to writing. 
Paroi évidence is permissible to show a subséquent agreement, on a new 
considération, varying the terms of a written contract. 

The exceptions to the gênerai rule as to the paroi évidence that relate 
to fraud, mistake, or accident in a written contract usually arise in 
courts of equity, which hâve ample, elastic, and flexible formsand modes 
of procédure in administering full and adéquate relief to suitors. Courts 
of equity will look beyond the terms of a written contract, and consider 
the whole transaction, and will hear paroi évidence in the investigation 
of all^ations as to matters of fraud which induced or affected the terms 
of the contract, if the person seeking relief has acted promptly and de- 
cidedly upon the discovery of fraud, and has not derived such benefits 
from the transaction as to prevent the parties from being placed in statu 
quo. Proof of fraud, in actions at law, is restricted to narrower limita; 
the alleged fraud must affect the exécution of the instrument. 

In George v. Tate, 102 U. S. 564, we find the rule of évidence upon 
this subject clearly stated and sustained by cited authorities: 

"Proof of fraudulent représentations by Myers and Green, beyond the ré- 
cital in the bond, to induce its exécution by the plaintifEs in errer, was prop- 
erly rejected. It is well settled that the only traud permissible to be proved 
at law in thèse cases is fraud touching the exécution of the instrument, — 
such as misreading, etc. The évidence was properly rejected for another 
reason. Where a party reaps the beneflt which the bond gives in such cases, 
and is called upon to respond, he is not permitted to repudiate ihe obliga- 
tion he has assumed." 

The rules and principles of law thus announced are applicable to the 
case now before us. The contract between the plaintiffs and défendants 
about the saw-mill is evidenced by a written and sealed instrument, côn- 
taining mutual and dépendent covenants, defining the rights, liabilities, 
and duties of the respective parties, and providing a spécifie remedy for 
any defects that might be discovered in the material, construction, and 
proper working of tlie engine and other machinery. 
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Froiû the légal views of the; défendants' counsel, so clearly and confi- 
dently expressed in their brief, I suppose that they did not advert to the 
distinction, so well settled, between a civil action in our state courts, in 
which légal and équitable rights and remédies may be adjusted and de- 
termined in the same trial, and an action at law in the fédéral courts, in 
which the principles, forras, and remédies of law and equity cannot be 
blended-. Van Norden v. Marton, 99 U. S. 378. 

The third cause assigned for a new trial is newly-discovered and ma- 
terial évidence, which bj' due diligence could not be procured on the 
trial, and, if a new trial is grapted, will certainly change the resuit. 
The counsel for défendants strenuously insists that new trials ought to be 
liberally grantèd, "in furtherance of justice." 

In crimihal cases, when the life or liberty of the citizen is involved, 
a judge may properly exercise a libéra] discrétion in allowing a person 
eonvicted to bave another opportunity of explanation and défense, when 
there is rëasonable doubt as to guilt, or fairness in the first trial. But 
in civil cases, when the righta of the parties hâve once been deterrained 
after full investigation, by an impay tial jury, the discrétion pf the judge 
should be a légal discrétion, eontroUed by the principles and usages of 
law. The statute conferring , jurisdiction upon the fédéral courts to 
grant new trials expressly provides that such power should be exercised 
ffor reasons for which new trials haye been usuaUy granted in courts of 
law." This provision applies only to jury trials, and is directory to the 
courts, to be governed by the rules and principles of the common law. 
The courts of the common law hâve usually granted new trials when the 
verdict ife against the weight of the évidence, or contrary to law, or when 
excessive or manifestly insuffieient damages hâve been awarded ; for the 
admission of illégal évidence, or the rejection of compétent évidence; 
or when a party has been deprived of évidence by accident, and without 
fault on his partj or is taken by surprise in a matter that he could not 
reasonably anticipate; for misdirection of the court upon material ques- 
tions of law, or for serions irregularity in the trial; or misconduct of the 
jury; or unfair conduct of the prevaOing party; or manifest injustice 
bas been donc. Courts of law hâve also granted new trials when the 
losing party bas discovered material évidence since the trial, and satis- 
ied the court that he had used due diligence in preparing his case for 
trial; that the newly-discovered évidence will tend to prove a inat&'ial 
Jact which was not directly in issue on the trial, or was not then known 
and investigated by proof, and will prôbably produce a différent resuit. 
A losing party cannot properly be allowed a new trial for newly-discov- 
ered évidence which présents no new f ad, but is merely cumulative in its 
nature, or when he bas not exercised previous diligence in procuring it, 
when the mëans were withiïi his power. Steph. PI. 95. 

I hâve read, and carefully conSidered, the allégations and statements 
of matters of fect set forth in the afSdavits of the défendants, and of N. 
W. Girdwood. The statements of Mr. Girdwood refer only to the horse- 
power capacity of the engine, and are merely currwlative expert évidence 
upon one of the main questions involved in the issues that were befpre 
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tbe jury, upon which there v^as expert testimony on bpth sides of the 
controversy. If a new trial should be granted, the newly-discovered tes-r 
timony -would be submitted to the jury for the purpose of rebutting or 
outweighing the testimony of the manufacturers of the engine, and two 
other intelligent and experienced machinists. The défendants hâve failed 
to satisfy me that they exercised due diligence in discovering and propur- 
ing on the trial the évidence now for the first time presented. The case 
was pending in court for more than two years, and from the pleadinge it 
appears that défendants were aware of the nature of the légal défense 
claimed by them under the contract of purchase, and they must hâve 
been advised of the Jsind of évidence required to sustaintheir allégations. 

Mr. Girdwood was a citizen of Asheville, the place where the machinery 
was purchased, and where the court was held in whic|i the action was 
pending. He éays in his àffîdavit that "he bas lived! in western Isforth 
Carolina 16 years, and is familiar with the class of engines sold in this 
section for saw-mili purpôses, and had expérience in running saw-mills." 
A person so well known in the community, so highly experienced as a 
machiriiat, a;nd so easily accessible, might bave been procured as a; witJ- 
ness oh the trial byreiasonàblé diligence. ' 

Complaint is made on the part of defeiidants tbàit astatement of bne 
bf the nounsel of the plaintiffe in the conclilding argument unduly in- 
fluenced the verdictof the; jury. It is insisteidthat he argued with mueh 
force that the évidence showed that the ehgine was of 13 horse-power, 
"but that, if it wàs subseqUently ascertained thàt this -fras not trtie, thé 
plaintiffe "would surrender their judgment." No exception to those l'é- 
marks was made on the trial, the interférence of the court was not in- 
voked at fee time, and no spécial instructions on the matter were; asked 
when the court cbarged the jury. If such statement was improper, ex- 
ception ought to bave been taken in apt time; and, now that it is called 
to the attention of the court for the first time, it cannot avail as cause 
for a new trial. Knightv. Hofughtcdlmg, 85 N. C. 28. 

The affidavits of two jurors hâve been filed by défendants, setting forth 
opinions and views that influenced the verdict of the jury withoutaver- 
ring any acts of misconduct. It is an old rule, and well settled, that, on 
a motion foranewtrial,ajury will not beallowed toexplain thegrounds 
of their verdict. The policy of this rule is so apparent that no comr 
njent is necessary. 2 Tidd, Pr. 817; Lester v. Goode, 2 Murph. 37. 

I bave carefuUy considered the usual causes and reasons which bave 
influenced courts in granting new trials, and find none that would au- 
thorize me to allow this motion of the défendants. I fuUy appreciate 
the wisdom and justness of the principle of law tersely expressed in a 
familiar légal maxim, and so. pften announçed in judicial décisions, that 
the policy of the law is against second trials in the same action, as itis 
for the best interests of the statè that litigation should be ended. 

In conclusion, I will endeavor to state briefly my views, impressions, 
and recollections as to the gênerai merits of this controversy, as devel- 
oped on the triaï, as thi? case has excited soipe degree of public interest. 
The action was brought to recover the price of a 13 horse-power engine. 
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ftnd other saw-mill machinery, purchased and received from plaiiîtiffsby 
défendants. The negotiations for the sale were conducted by the agent 
6f the plaintifFs with the défendants, in Asheville, and, when agreed upon 
by the parties, the terms of the contract were expressed in an instrument 
signed and sealed by the défendants, in the form required by the plain- 
tiffs when an order was made on them to furnish the machinery they 
manufactured. In this instrument ordering the machinery the défend- 
ants agreed to pay for the articles ordered the sum of $1,600, in certain 
specified installments, and made otlier stipulations and agreements as to 
the title andreasônable care of the property, until payment -vras fully 
made. In this instrument there was the following warranty on the part 
of the plaintiffs: 

" Warranty. In considération of the f aithful performance of the above 
àgreement, and the prompt payment of said notes at maturity by the makers 
of them, Messrs. Chandler & Tàylor warrant that the machinery above de- 
àcribed shall bé well and properly manufactured, of good material, and that, 
.with proper management, it will perform well; and, if the makers of said 
notes are unable to make the ma<^inery operate well, then it shall be their 
duty to give written notice to the dealer or agent thrpugh whom they re- 
ceived it, and to Chandler & Taylor, and reasonable time allowed to remedy 
the defects, if any exist; and if they are not able to make it operate well, 
(the consignée rendering necessary and friendly assistance,) and the fault is 
in the machine, then itmay be retumed to Chandler & Taylor, and they shall 
furnish another in its place. But ;if the parties to this order hâve failed to 
inake it perform aright through ignorance, or improper management, by either 
themselves, or by others connected with them, then they shall pay ail neces- 
sjù'y expenses Incurred." 

Under this contract the plaintiffs manufactured the machinery men- 
tioned, and on or about the twentieth.of February, 1882, delivered the 
same, in good order, to the défendants, at Asheville, who accepted, and 
àilerwards used, the machinery in their business, up to the time of the 
trial of this case, in May, 1886. As the plaintiffs manufactured the 
machinery for a particular purposè, made known to them by the pur- 
chaëers, the law would bave implied a warranty on the part of the vend- 
ors- that the machinery was fit and proper for such purpose, and free 
from latent defects. The express warranty which was received and ac- 
cepted by the défendants contairis the àgreement of the parties as to the 
capacity and quality of the machinery, and the remedy for defects, and 
no warranty upon the same subjéct-ttiatter can arise by implication of 
iaw. The words employed in the covenant of warranty must receive a 
fair and rational raeaning, in ascertaining the iiitention of the parties. 
It is the fault of the défendants, who knew the terms of warranty beforo 
the purchase, and accepted the same, if it does not give them as effectuai 
protection and remedy as they desired. As a gênerai rule, where there 
is a written express warranty, fairly made, and fairly and knowingly ac- 
cepted, and the terms are clear and positive in their meaning, there is 
no liability beyond the provisions of the instrument, as the law pré- 
sumes that rational men understand their best interests, and know how 
to tiake care of them. 
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The cotinsel for the plaintiffs insisted that the défendants could hâve 
no reniedy in this action, by way of counter-claim, for damages sus- 
tained ; but on the trial the warranty waa regarded by the court and the 
counsel for the défendants as an ordinary express warranty for the quality 
of goods sold. When there is a breach of such a warranty, the buyer 
may bring his action at once, after receiving without returning the goods, 
and their actual value only will be estimated in assessing damages; or 
he may avail himself of a counter-claim by way of recoupment, in an 
action brought against him by the vendor for the price. 

If the purchaser, in a reasonable time after discovering a breach of 
warrantyi, returns the goods, the sale will be annulled, and he may suo- 
cessfully défend himself in an action by the seller for the price. In no 
case can the purchaser keep thé goods, if they bave any value, and bave 
the contract rescinded, as rescission requires the entire contract to be 
avoided, and the parties placed in statu quo. Lyon v. Bertram, 20 How. 
149; SmeUzer v. White, 92 U. S. 396; Hurd v. Eeerett, 91 N. C. 399. 

Since I hâve had an opportunity of more carefuUy considering the 
terms of the contract between the plaintiffs and défendants, in relation to 
the machinery, I am strongly inclined to the opinion that the défendants 
were not entitled to their défense by way of côunter-claim in thiè action. 
The warranty constitu tes a part of the contract, and the terms are so ex- 
pressed as to contain mntual and dépendent covenants, and provide the 
remedy to be. sought by the défendants, should the machinery be de- 
fective, and fàil to do good work, with careful and skillful management. 
As the remedy was expressly agreed upon by the parties, and as it 
;secured the defenda,nt againèt ail frand and injury, and its requirements 
were not unjust or unreasonable, in construing the contract with référ- 
ence to the subject-matter, and in the lightof surroundingcircumstances, 
we niay well présume thàt it Titras the intention of the parties that the 
means of relief provided for were to be the primary remedy, and the de- 
fendants were to bave no other remedy, unless they first performed the 
diities and obligations which they had assumed in their written covenant. 

The évidence on the trial tended to show that the défendants had not 
compiied with their express covenant, and that the plaintiffs had fur- 
Tiished the machinery in good order, and were able, ready, and willing 
to perform ail the obKgations of their warranty. As the questions of law 
■arising upon my présent construction of the contract were not fuUy 
argued before me, I will not express a decided opinion, upon the subject, 
but I am inclined to think that, even if there were defects in the capacity 
rand construction of the machinery, the défendants were not entiûed to 
their counter-claim défense arid remedy, as the liability of the plaintiffs 
-cannot be extended beyond the express provisions of their covenant of 
warranty, which were accepted by the défendants under their hands and 
.Beals. It certainly would be no wrong or hardship on the deféiidants to 
require them to do what they expressly covenanted to do, before they 
could bave a remedy at law against the plaintiffs, who bave not had the 
opportunity of performing their obligations in the manner agreed upon 
•by both parties in their joint instrument of contract. There is a well- 



48 FEDERAL EEPOETEE. 

Betfled' and just raie of law that the conduct of one party to a con tract 
which prevents the other party from performing his part is an excuse for 
non-performance, I will not further discuss this question, as the rîghts 
of the plaîntiffs involved in the issues presented by the pleadings hâve 
been idetermimed by a fair and iiapartial trial. 

I thitik that a deoided prépondérance of the évidence showed that the 
failure'of the saw-mill to do gobd work was caused by the défendants 
not being willing to pay sufficient compensation to secure the services of 
experienced and compétent engineers and workmen to operate machinery 
that reqùired skillful management;. "For the conséquences of misman- 
àgement, inattention, and the want of the reqùired skill in the working 
the plaintiflFs are not, nor doeâ their contract in any manner make them, 
responsible" in this action. Tyson v* Tyson, 92 N. G* 291. 
• i Motion for new trial disallbwed. 
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%. CONSPIBACy— StKIKES— PBOCUEmàEMPLOTES TO Ètop W;oKK. 

• The procurement of workmen wio are employed ûpon terms as to -wages 
wliioh are jnst and satiafaetory to quit work ma body f or the purpose of m- 
flicting injjiryi^ind damage upon th€| employer by perspns who are not in his 
employ, arid uhtil the employer should accède to démànas of such outside per- 
sons, which he is ùnder no obligattoii to grant, constitutes în law a malicious 
and illesaï interférence with the entployér's business, which is actionable. 

3. Sami:— Boycott— Damages— Mispembaitor—Pbn. Code N. T. § 168. 

peclaring and attempting to enforce a boycott for the purpose of compel- 

ling an employer to pay such a rate of wàges to his employés as the boycottera 

, who are not in, his employ might demand, are acts rendering the boycotters 

liable in damages, and are also misdemeanors at comm^on law as well as by 

Pen. Code N. Y. §168. 

B^'Same— LaboSbes' Association — Unions. 

■"■'' AllcombinatioBs and' associations designed to coerce workmen tobecome 
members of such cpmbinations or associations, or to interfère with, obstruct, 
vex, or annoy them in working, or in obtaining wqrk, because they are not 
' members, or in order to indiice them to become members; ordesigned to pré- 
sent employers from making a just discrimination in the rate of wages paid to 
the skillful and to the unskillful,; tp the diligent and to the lazy ; to the elBcient 
and tb the inefflcient; and ail associations desîgned to interfère with the per- 
. fect freèdom of employers in' thé proper management and control of their 
i lawful business, or to dictate in iany particular the térms upon which their 
business shall be conducted, by meaps of threats of injury or loss, by interfér- 
ence with their propérty or traflïc, or with their lawful employment of other 
péi-sons, otdesigned to abtidge any Of thèse rights,— are ^o tanto illégal com- 
h 1 , binations or associations;' »na ail a<f$s ,dOne in f urtheranc^ ïof such intentions 
, ) by flvich means, and acoojnpanied by «l^'P^'S^, are actionable. 

4. Same— Action— "Injubt to' I*Éôpbbtt"— Ordeb oe Aeebst- Code Cmi. 
■•'■■■ :Proc. N. Y. § 649, SnBD.».^' '^ • ■'/•'' '■ ■ 

' ' : Ans action to recover damages from cnose who hâve couibined to do such an 

, ,, injury to a plaintiiï's business,. and the use of his propérty,, is "an action foi- 

-, ' an injury to propérty," withih the ttiéaning of section 54&, sùbd. 2, Code Cii-il 

•i ■ Proé. N; Y.,and<in o'rdier for the arrest of defendantsmay be granted therein. 
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Motion to Discharge from Arrest. 
ClaréncèA. Seward, for plaintiffs, 
Lmm F. Fost and Samuel Ashton, for défendants. 

Beown, J. This action was brought to recover $20,000 damages al- 
leged to hâve been sustained by the plaintiff through the unlawful action 
of the défendants in the récent strike of the longshore-men, and in their 
attempt to boycott the plaintiff in its business as a common carrier. The 
défendants are alleged to constitute, or to stjde themselves, an "Executive 
Board of the Océan Association of the Longshbre-men's Union." At the 
time of the conimencement of the action they were arrested and held to 
bail under orders of arreSt issued in conformity with the state practice. 
Thé défendants now move, upon the plaintiiï's papers only, tovacate the 
drdër of krrest, on the ground that the material facts charged are alleged 
on information and belief onlyj without a sulKcient statement of the 
sources of information; that the facts stated do not make out a prima 
fade caae; that it appears that the défendants were acting within their 
légal rights; and that the plaintifPs loss, if any, is damnum absque injuria; 
and that, at best, the {liaintiflf's case is so doubtful that the order of ar- 
rest should not be sustained. 

I hâve carefuUy considered the elaborate arguments of counsel, and 
examîned the numerous authorities referred to. For lack of time, I can 
only state my conclusions: 

1. AU thé niaterial averments are either stated positively, or the source 
of infdïmation is sufiiciently indicated. 

2. The facts stated in the complaint and affidavit constitute a légal 
cause of action against ail the défendants, for the actual damages sufFered, 
for the folio wing reasons: 

(a) The plaintiff was engaged in the légal calling of a common carrier, 
owning vessels, lighters, and other craft used in its business, in the em- 
ployment of which numerous workmen were necessary, who, as the com- 
plaint avers, were employed "upon terms as to wages which were just 
and satisfactory." 

(6) The défendants, not being in plaintifTs employ, and without any 
légal justification, so far as appears, — a mère dispute about wages, the 
merits of which are not stated, not being any légal justification, — pro- 
cured plaintifl's workmen in this city and in southern ports to quit work 
in a body, for the purpose of inflicting injury and damage upon the 
plaintiff until it should accède to the défendants' demands, and pay 
southern negroes the same wages as New York longshoré-men, which the 
plaintiff was under no obligation to grant; and such procurement of 
workmen to quit work being designed to inflict injury on the plaintiff, 
and not being justified, constituted in law a malicious an d illégal inter- 
férence with the plaintifl's business, which is actionable. 

(c) After the plaintifi's workmen, through the défendants' procure- 
ment, had quit work, the défendants, for the further unlawful purpose 
of compelling the plaintiff to pay such a rate of wages as they might 
demand, declared a boycott of the plaintiffs business, and attempted to 
v.SOF.no.l — i 
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prevent the plaintiff from carrying on any business as comnjon carrier, 
or from using or employing its vessels, lighters, etc., in that business, 
and endeavored to stop ail dealings of other persons with the plaintiff, by 
sending threatening notices or messages to its various customers and pa- 
trons, and to the agents of various steam-ship lines, and lo wharfingers 
and warehousemen usually dealing with the plaintiff, designed to in- 
timidate them from having any dealings with it, through threats of loss 
and expense in case they dealt with the plaintiff by receiving, storing, or 
transmitting its goods, or otherwise; and various persons were deterred 
from dealing with the plaintiff in conséquence of such intimidations, 
and refused to perfonn existing contracts, and withheld their former cus- 
tomary business, greatly to the pkintiff's damage. 

(d) The acts last mentioned were not only illégal, rendering the de- 
fendants liable in damages, but also misdemeanors at common law, as 
well as by section 168 of thç Pénal Codé of this state. 

(e) Associations hâve no more right to inflict injury upon others than 
individuals hâve. Ail combinations and associations designed to coerce 
workmen to become members, or to interfère with, obstruct, vex, or an- 
noy them in working, or in obtaining work, because they are not mem- 
bers, or in order to induce them to become members,; or designed tp 
prevent employers from making a jnst discrimination in the rate of wages 
paid to the skillfal and to the unskiHful; to the diligent and to the lazy; 
to the efl&cient and to the inefficient; and aU associations designed to in- 
terfère with the perfect freedom of employers in the proper manage- 
ment and control of their lawful business, or to dictate in any particuïar 
the terms upon which their; business shall be conducted, by means of 
threats of injury or loss, by interférence with their property or traflac, 
or with their lawful employment of other persons, or designed to abridge 
any of thèse rights, — arepro tonte illégal combinations or associations; and 
ail acts done in furtherance of such intentions by such means, and ac- 
companied by damage, are aotionable. See Greenh. Pub. Pol. 648, 653; 
People V. MsJÙr, 14 Wend. 1 ; Tarleton v. McGawley^ Peake, *205 ; Rafad v. 
Verdat, 2 W. Bl. 1055; Lurrdey v. Gye, 2 El. & Bl. 216; Bmvenv. HaU, 
6 Q. B. Div. 333, 337; Gregoryv. Ditke of Brunswick, 6 Man. & G. 205; 
Gunter v.Aator, 4 J. B. More, 12; Reg. v. Rowlands, 17 Adol. & E. (N. 
S.) 671, 685; Mogul St. (h. v. McGregor, 15 Q. B. Div, 476; Walker v. 
Oronin, 107 Mass. 655; Garew \. RiMerford, 106 Mass. 1; State y. Drni- 
cddson, 32 N, J. Law, 151; Master Stevedores' Ass^n v. Waûh, 2 Daly, 1, 
13; Johnston Co, v. Meinhardi, 60 How. Pr. 168; Slaiighter-house Cases, 
16 Wall, 36, 116, 

3. There is no such doubt concerning the plaintiff' s légal rightff as 
should debar it from the usual remedy. The motion to discharge from 
arrest is therefore denied. 
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In re Hooveb. 
{Dittriei Court, 8. D. Georgia, E. D Mardi 1, 1887.) 

1. Eabbas Cobpxjs— CiBCtnT Coust— Shbriff. 

Where the writ of habeas corpus from the United States court Js sought 
against the sherifiE of a state court by one imprisoned for the violation of a 
State law, the petitioner must clearly show an irreconcilable antagonism be- 
tween the fédéral law and the state law under which he is in custody. 

2. Samb— Case Distinguished. 

The case of Yi&k Wo v. Hopkins, 118 U. S. B66, 6 Sup. Ct. Eep. 1064, cited, 
and distinguished. 

8. CONSTITUTIOKAL LAW— POUOB POWER— ReGULATING OCCUPATIONS. 

Where the political power of a state for the saf ety of its people takes the 
responsibility of saying that certain occupations are hurtful, and will not be 
permitted in its boundaries, unless that déclaration is so unreasonable as to 
be outside the domain of law, the occupation so stigmatized is no longer a 
right, privilège, or immunity, within the meaning of the constitution.' 
4. Intoxicating Liquobs— Right tô Sell not Pbivilegb of Citizen of TJnited 
States. 

The right to sell intoxicating liquors is not one of the privilèges and im- 
munitles 6t citizens of the TJnited States which by thefourteeuthamendment 
■ the States were forbidden to abridge.* 
6. Bame— State Prohebiting or Regulatino SaIb. 

The state may authorize, or refuse to authorize, the sale of liqnor on such 
tenus as it thinka proper, and the courts of the United States hâve nothing to 
do with the exercise of this police power.* 
6. Samh-^borgia Law Vawd. 

The law of the state complained of in this application is reasonable, neces- 
sary, and bénéficiai.* 
{8i/Uabu8 by the Court.) 

On Application for Habeas Oorpus. 
Charùa N. West, for petitioner. 
Fleming G. Du Bignon, for sheriff. 

Speer, J. On the twelfth day of February, 1887, Lemuel L. Hoover, 
a résident of Chatham county, and a citizen of the state of Georgia, was 
beforè the superior court of said county, the honorable A. P. Adams, J., 
presiding, charged by indictment with retailing spirituous liquors with- 
otit a licenee from the state. On arraigntnent, Hoover pleaded guilty, 
and thereupon he was sentenced; and the court imposed a fine on him 
of $250, and the costs, and ordered, in default of payœent, the alterna- 
tive penalty of six months' imprisonment in the common jail. Hoover 
refused to pay the fine and costs, and was taken into custody by John 
T. Ronan, sheriff; and that officiai, with much kindness and liberality 
of conduct, having been apprised by Hoover that he purposed to test in 
this court the validity of his conviction, did not confine his prisoner, 
but detained him constructively. A pétition for habeas corpus was im- 
mèdiately presented to me. Ordinarily, in cases of this character, to 
gran^ the writ is a matter of course, and the legality of the détention is 
determined on the return of the arresting officer. On this application, 

« See Ex parte Kennedy, (Tei.) 3 S. W. Rep. 114, and note. 
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for reasons to me sufficient, I hâve proceeded with more hesitancy. So 
great is the reluctance with which the judges of the national courts in- 
terfère at any time with convictions before courts of gênerai jurisdiction 
of the States, that opportunity wasafforded the'sheriffto show cause why 
the writ should not be issued. The sherifF appeared by counsel, and 
on this informai rule to show cause the parties were heard. 

The pétition allèges that Hoover ia illegally restrained of his liberty 
because he made application to the board of county commissioners for 
license to sell liquor in quantities less than one gallon, at Montgomery,, 
a suburban resort of Bavannah, and the license was refused* This was 
done in the exercise of the power granted to the comihissioners by the 
act of the gênerai assembly of the state of Georgia apprôved October 16, 
1885, entitled "An act to change the manner of granting license for the 
sale of spirituous liquors, as contained in section 1419 of the Code of 
this State, as amended by the act apprôved Pecember 22, 1884, and 
for other purposes;" whereby it was provided that "persons before ob- 
taining license to retail spirituous liquors, or sell the same in any quan- 
tity less than one gallon, must apply to the ordinaty of the county, or 
to the county commissioners of the county, wheresuch courts exist, in 
which they désire to retail or sell in any quantity less than one gallon, 
who hâve power to grant or refuse such application. Before any license 
shall be granted, the applicant shall présent to the drdinary the ,written 
consent of ten of the nearest bona fide résidents, five of whom shall be 
freeholders, owriing land, irrespective of county lines, nearest to the 
plawe of business where such spirituous liquors are tobe sold: provided, 
that this act shall not apply to incorporated towns or cities. " The peti- 
tioner, having been refused a license, proceeded to sell without it. , , 

The petitioner insists that this statu te is violative of the fourteenth 
amendment to the constitution of the United States, and is therefore 
void, in that it gives an arbitrary discrétion to the county commission- 
ers to prevent him from engaging in an occupation legalized by the state, 
and without any sort of regard to his personal fîtness for the business, or 
the propriety and merit of his application; that it discriminâtes in favor 
of persons residing in incorporated towns, as they need not tp obtain 
the consent of their neighbors, and the county commissioners hâve nb 
power to. deny to them the license. 

The powers accorded to the board of county commissioners, or to the 
ordinary, where there are no commissioners, are certainly unlimited. 
The words of the act "who hâve power to grant or refuse such applica- 
tion," are as broadly declaratory of absolute and final control as the anti- 
bar-room tendencies of the gênerai assembly of Georgia could devise. 
The unreviewable character of this power is well settled. Under the old 
law it was held that the justices of the inferior court had no discrétion to 
withhold the license when the ternis of the law had been complied with. 
State V. Justices, 15 Ga. 413. But in that case the very affluent command 
of language for which the court at that early period was widely known 
utterly failed to express its regret that the inferior court did not hâve 
power to refuse the license altogether. Since the adoption pf the Code, 
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t'he suprême court holds uniformly that the power to refuse the license 
is absolute, and that they neither can iior will permit the discrétion of 
the ordinary or of the county commissioners to he reviewed. Wiggins v. 
Vamer, 67 Ga. 583. It is superfluous to say that this authoritative con- 
struction of a statute of the state, embracing a mâtter of local govern- 
ment, is the law to which thia court deferentially, and indeed most 
cheerfully, coiiforms, in ail cases where such construction is not plainly 
in confiict with the operative laws of the United States, or with that 
marvelous compendium of imperishable and dominating principles which. 
the prophétie wisdom of our fathers emhodied in the constitution of our 
country. To enlist the process of this court in his hehalf, the petitioner 
must clearly show an irreconcilable antagonism between the state enact- 
ment and the constitutional déclaration. 

The argument of the counsel for petitioner embraces the folio wingtop- 
ics: Insistence that the liquor traffic is legalized in Georgia by the con- 
stitution of the state, art. 8, § 3, authorizing the assessment of a tax on 
spirituous and malt liquors, and setting apart the fund arising therefrom. 
for school purposes; by the implied sanction of the license act, (Code, 
809;) and by the inspection of liquors, (Code, § 1680:e( seq.) This traffic, 
thus recognized and madè lawful, must be con.tr,olled,;he ingists, by laws 
and methods uniform in character, and bearing equally upon, ail .citizens 
who désire to engage in it; and this law is not equal in its opération and 
effect, whereas the clause of the constitution relied on déclares: "No 
state shall make or enforceany law which shall abridge the privilèges or 
immunities of citizens of the United States; nor shall any state deprive 
any person of life, liberty, or property without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the 
laws." Analogies were argued from précédents where the state was in- 
hibited from restraining Interstate commerce, {Raikoad Co. v. Husm, 95 
U. S. 465;) and from imposing a license tax on an importer, {Brown v. 
Maryland, 12 Wheat. 436;) and from passing ex post facto laws,: and laws 
imposing the obligation of contracts. Great stress is laid upon the au- 
thority of Ballimme v. Radecke-, 49 Md. 213. In that case, in an exceed- 
ingly clear and satisfactory opinion pronounced by Judge Milleh, the 
court held that where a citizen has been granted the permission to erect 
and use a steam-engine on premises in the city, that an ordinance which 
dothes a cingle individual with the absolute power to revoke the permit 
does not fall within the domain of law, and is inoperative and void; and, 
under the gênerai jurisdiction of equity, the court enjoined the city from 
enforcing the unreasonable ordinance. The courts of the United Statea 
could possibly hâve no original jurisdiction of the question there in- 
volved. 

It wiU be observed that none of the cases heretoforé cited arise under 
the fourt«enth amendment to the constitution of the United States, and 
upon that amendment ex necesdtate the petitioner must predieate hia 
claim for the writ. He must affirmatively show that he has been 
"abridged" of the privilèges or imnmnities of citizens of the United 
;States, or that he has been denied the equal protection of the lawa. 
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Unless he has been denied a right in violation of the constitution or 
laws of the United States, I hâve no jurisdiction to consider-his com- 
plaint. To show this déniai, the case of Yick Wo v. Hopldns, 118 U. S. 
356, 6 Sup. et. Rep. 1064, is strongly relied on by the petitioners. The 
plaintiff in error, a subject of the emperor of China, was arrested and 
convicted for violating the following ordinance of the city of San î'ran- 
cisco: 

"It shall be unlawf ul from and after the passage of this order for any person 
or persons to establish, maintaih, or carry on a laundry wlthin the corporate 
limita of the city or county of San Francisco without flrst having obtained 
the consent of the board of supervisors, except the same be located in a build- 
ing constructed of either brick or stone. " 

He applied for the writ of habeas corpus. It appeared that the peti- 
tioner had been carrying on thel3usiness for 21 years in the same build- 
ing; that, from the report of the fire-wardens, there was no reason why 
the consent of the supervisors should hâve been withheld. It was al- 
leged in the pétition that Yibk Wo and 150 of bis countrymen had been 
arrested upon the charge of carrying on business without having such 
spécial consent, while those who are not subjects of the emperor of 
China, and who are conducting 80 odd laundries, under similar condi- 
tions, areleft unmolested and free to enjoy the enhanced trade and profits 
arising from this hurtful and unfair discrimination. The ordinance 
was declared void on its face, as being within the fourteenth amend- 
ment, and denying to the petitioner a right, in violation of the constitu- 
tion, laws, and treaties of the United States. The suprême court of 
Califomia had snstained the validity of the ordinance, but the suprême 
court of the United States reviewed their judgment, and held the dis- 
crimination iUegal, and a déniai of the equal protection of the laws, a 
violation of the fourteenth amendment, and the imprisonraent of the pe- 
titioner illégal. 

There, it was clear that the discrimination was directed exclusively 
against a particular class of persons. It showed as clearly, the mind of 
the state to be unequal and oppressive; it showed a hostility of race and 
nationality towards a class whom wewere bound by treaty to protect. 
It was directed against an occupation not deleterious to public health, 
and not injurious to public morals, — an occupation which, like that of 
tilling the soil, springs from the inhérent right of every man to make his 
bread, A Chinaman, a negro, a Hottentot, a white man, has the right to 
the protection of the United States within the limits of the country in any 
occupation which he has the right to carry on. He may not be deprived 
arbitrarily of life or liberty, nor can his property be taken without just 
compensation or due process of law. He may bave equal protection in 
the enjoyment of his personal or civil rights; he may pursue happiness 
in his own way; equal access to the courts; no liability to greater pun- 
ishment for crime than is imposed on others for similar crimes. Thèse 
are instances of the rights which may not be abridged, and of the priv- 
ilèges and immunities in the enjoyment of which he is entitled to the 
equal protection of the laws. But when the political power of the state 
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for tlie safety of its people takes the responsibility of saying that certain 
occupations are hurtful, and will not be permitted in its boundaries, ini- 
less that déclaration is so unreasonable as to violate and outrage natural 
•justice, it is a purely political responsibility, and there is an end of the 
matter. Saluspopuli swprema lex, and the oply appeal is to the force of 
public opinion, or its expression at the ballot-box. That occupation so 
stigmatized is no longer a right, privilège, or immunity. Is the sale of 
intoxicating liquors an occupation of that sort? Let the suprême court 
of the United States answer. "The right to sell intoxicating liquors is 
not one of the privilèges and immunities of citizens of the United States 
which by the fourteenth amendment the states were forbidden to 
abridge." "The weight of authority is overwhelming that no sucb im- 
munity heretofore existed as would prevent state législatures from regu- 
lating, and even prohibiting, the trafl&c in intoxicating drinks." Barte- 
meyer v. lowa, 18 Wall. 129. "No one," said Mr. Justice Beadley, in 
his concurring opinion in that case, "bas ever doubted that a législature 
may prohibit the vending of articles deemed injurious to the safety of 
Society, provided it does not interfère with vested rights of property. 
When such rights stand in the way of the public good, they can be re- 
moved by awarding compensation to the owner. When they are not in 
question, the claim of a right to sell a prohibited article can never be 
deemed one of the privilèges and immunities of the citizen." 

Now, if the state may prohibit the sale of liquor altogether, since it is 
clearly not a " privilège or an immunity " in the meaning of the consti- 
tution, may it not authorize the sale on such terms, by such persons, and 
at euch places, as it thinks proper? And, if it may do this directly, may 
it not delegate to others the exercise of the power? It bas simply dele- 
gated a portion of its sovereignty to the county commissioners of Chat- 
ham county. The commissioners, in the exercise of that sovereignty, 
refuse a license to the petitioner. The discrétion must rest somewhere. 
The state might hâve exercised it. It intrusts its discrétion to the board 
of county commissioners, and, as I hâve said, by the terms of the grant, 
this discrétion is final, and not reviewable. TÎds power is inséparable 
from the sovereignty of the state. The powers of the courts of the gên- 
erai government hâve nothing to do with it. It is a local régulation, 
and relates exclusively to the internai police of the state. Idcense Cases, 
5 How. 673. "It is not necessary," said Mr. Justice Geier, in conclud- 
ing his opinion in that celebrated case, " It is not necessary, for the sake 
of justifying the state législation now under considération, to array the 
appalling statistics of misery, pauperism, and crime which havé their 
origin in the use or abuse of ardent spirits. The police power, which is 
exdusively in the states, is alone compétent to the correction of thèse 
great evils, and ail measures of restraint or prohibition necessary to effect 
the purpose are within the scope of that authority." 

It is insisted by the petitioner that the act of the législature and the ac- 
tion of the county commissioners is so unreasonable that the authority of 
the case cited from 118 U. S. 356, 6 Sup. Ct. Rep. 1064, will compel his 
release. Certainly in the cases respectively considered the occupations of 
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the persons affected are very différent in character. There is but îiitle 
in common between the bar-room and the laundry. The laundrj' is pro- 
nounced by the suprême court in the case cited to be a " harmless and 
useful occupation." Unquestionably it is not without its influence upon 
the advancement of civilization.^ The necessities of sanitation, of de- 
cency, of adornment, and many other requisites of civilized Society, if 
not expressly, certainly by implication, compel us to accord to the laun- 
dry a large degree of usefulness, and, indeed, of indispensableness. Who 
can " view with alarm " the multiplication of laundries ? Their very im- 
plements are innocuous. I can recall no instance in history or literature 
where they hâve been used " contra bonos mores." True, the amorous and 
oleaginous Falstaff, by his merry and fair tormentors was secreted in a 
buck-basket, but this seems to hâve mortified his evil disposition. 
" Hâve I lived," cried Sir John, " to be carried in a basket like a barrow 
of butcher's ofïal, and be thrown in the Thames? A man of my kidney, 
think of that, that am as subject to beat as butter, a man of continuai 
thaw and dissolution. It was a miracle to 'scape suffocation." The 
more modem breaker of hèarts, the wicked but irrésistible Mantalini, 
wheû he was degraded to tum the mangle in the laundry, looked upon 
life as a "demned horrid grind." Surely, the maxim that " cleanliness 
is next to godliness " is the ample title of the laundry to the equal pro- 
tection of the laws. It is painfuUy true that the occupation of the peti- 
tioner is not regarded by the courts as a " harmless and useful occupa- 
tion." To cite cases upon this proposition is a waste of time. 

The particular législation before the court, affecting as it does the rural 
communities of the state, was of suprême necessity and of suprême rea- 
sonableness. In incorporated towns and cities the law is presumed to 
be présent in the persons of its municipal officers and its police force. 
The brutal excesses of ungovemable and dangerous men, when infiamed 
with drink, may be readily repressed, and the perpetrators punished. 
It is otherwise in the quiet and sparsely settled neighborhoods, where 
the farmers, and their wives and chÛdren, "far from the madding crowd's 
ignoble strife pursue the noiseless ténor of their way." The cross-roads 
gro^ery was the bane of our civilization. A simple, artless, and indus- 
trious laboring population, infiamed and ennervated with drink, became 
worthless as laborers, irresponsible as citizens, unreliable in ail the rela- 
tions of life, and the more vicious very dangerous to society . It is super- 
' fluous to dilate upon facts so well known, and which hâve mainly caused 
the tremendoTis wave of public sentiment towards local option. It is 
historicaïly true that incalculable benefit bas been accomplished under 
the opération of this law, and that of which it is an amendment, by con- 
scientious and fearless county officiais who hâve steadily -refused to license 
dram-sbops where there could be no police supervision. I state thèse 
things because, in considering the reasonableness of the law, the court 
will take cognizance of the history of the times in which it was enacted, 
and, understanding the mischief, eau the better understand the remedy. 

Notwithstanding the great ability and learning with which the appli- 
cation for the writ Was urged, I must décline to grant it, and it will be 
80 ordered. 



IN EE m'pHUN. 57 

In re McPhun. 
{Circuit Court, 8. B. New York. March 8, 1887.) 

1. Extradition— Tbbaty with Grbat Britais — Proof of CmMiNALiTT— Copies 

OF Déposition— AcT av August 3, 1883, (33 St. at Labob. 318.) 

Under the act of August 3, 1883, dépositions, and copies thereof , require the 
Bame kind of authentication to entitle them to be received in évidence in proof 
of criminalty. The •words "similar purposes" mean "proof of criminality," 
and, whetier tlie original or a copy is ofEered, it is not admissible under the act 
of 1883, unless it would be receivable in the foreign conntry in proof of crimi- 
nality. 

2. Samb— Authentication— CoNsuii' s Certimcate. 

The consul's oertiflcate, if conforinable to the act of congress, is absolute 
proof that the papers certifled are receivable in proof of criminality abroad, 
whether they are originals or copies. If this certiflcate is not conforinable to 
the act of congress, the papers, whether originals or copies, may still be re- 
ceived upon proof of the f act that by the foreign law the papers presented 
would be compétent évidence in proof of the criminality of the accuâed in the 
country from which he escaped. 
8. Same— St. 6 & 7 Yict.— Depectite Cbktipicate. 

The relater being arrested in New York upon a charge of forgery committed 
at Calcutta, British India, the only proof s of criminality submitted were copies 
of dépositions taken before the criminal magistrate at Calcutta, attested by 
his clerk and the seal of his court. The consul's certiflcate stated that the 
dépositions were so authenticated as "to enable them to be used in évidence, 
and as proof that the originals were duly received in évidence of the crimi- 
naiity of the accused." Seld insufflcient, under the act of congress; and, no 
other proof being made that copies so attested could be received in évidence 
as proof of criminality within the British doininions, the copies of dépositions 
were held improperly, received. 
4. Sàme— English Statutés. 

Under the statute of 6 & 7 Yict., upon similar proceedings for the removal 
of the accused from London to Calcutta, proof of criminality would be te- 
quired, and copies of the original dépositions would be receivable for that 
purpose, if certifled under the hand of the magistrate vyho issued the warrant, 
and attested under the oath of the party prodncing them. The copies in this 
case havingno such certiflcate from the magistrate, held, that the papers were 
defective under the flrst clause of the act of 1883, as well as unclar the second, 
and that the prisoner must be discharged. 

Hahms Corpus. 

F. F. Marbury and Charles Fox, for the British Government. 

E. R. Johnes, John R. Ahney, and J. T. Hoffman, for petitioner. 

Brown, J. Upon the complaint of the consul gênerai of Great Britain 
at this port, the relator was arrested upon a charge of forgery, alleged to 
hâve been committed at Calcutta in April-, 1883, and brought before 
Commissioner Odborn in proceedings for extradition under article 10 of 
the treaty of August 9, 1842. Having been held by the commissioner, 
the relator has been brought before the court on habeas corpus, together 
■with the proceedings under a writ of certiorari. 

_ Article 10 of the treaty with Great Britain (8 St. at Large, 576) pro- 
vides that the persons charged are to be delivered up, "provided that this 
shall only be done upon such évidence of criminality as, acoording to 
the laws of the place where the fugitive or person so charged shall be 
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found, would justify his appréhension and commitment for, trial if the 
crime or offense had there been committed;" that the magistrate shall 
hâve power to issue a warrant that the person charged may be brought 
before such magistrate, "to the end that the évidence of criminality may 
be heard and considered; and if, on such hearing, the évidence be 
deemed sufficient to ^ustain thiB charge," that fact is to be certified, 
and the person delivered up. Section 5270 of the Revised Statutes pro- 
vides that such proceedings may be had before commissioners, and uses 
néarly the language of the treaty. The hearing before the commissioner 
involves essentiaily two things,-^the identity of the prisoner, and the 
sufBciency of the évidence of criminality. 

The identity of the prisoner is in, this case established by the testi- 
mony of the oiBcer who came from Calcutta with the warrant, and with 
the other papers designed to sustain the charge. Thèse papers embrace 
the original warrant, dated August 11, 1886, signed by the chief presi- 
dency magistrate of Calcutta, , and bearing the seal of that court. The 
only évidence of criminality, however, is found in the copies of numer- 
ous dépositions which were taken before the presidency magistrate at Cal- 
cutta in September, 1884, and in August, 1886. No originals are 
produced. The only question neceseary for me to consider is the compe- 
tency of thèse copies as évidence of criminality. 

By the very terms of the treaty just quoted, the évidence of crimi- 
nality must be such as, according to the law of the place where the fugi- 
tive is found, would justify his appréhension and commitment. The 
competency of the évidence must thereforé be judged wholly according 
to our own law, (1 Greenl. Ev, §622;) and this must be either according 
to such rules of évidence as congress may hâve prescribed, or, in the 
■ absence of such provisions, and in so far as they may be inapplicable, 
according to the rules of the common law. 

It is not contended that by the common-law rules of évidence mère 
copies of ex •parte dépositions, taken before a foreign criminal magistrate, 
though attested by the clerk of his court, would hère be compétent évi- 
dence of criminality. Betts, J., in the Ca&e of Kaine, 10 N. Y. Leg. 
Obs. 257, 268,..says expressly that such copies, though they were there 
attested by the clerk and by the oath of the witness producing them, 
were "not compétent proof at common law," though he held them suffi- 
cient under the act of 1848. See, also. In re Kaine, 14 How. 103, 115, 
116, 144, 146, and 3 Blatchf. 1 . Where the ultimate fact to be proved is 
merely the existence of a foreign record, such, for instance, as the fact 
of a foreign judgment in a suit brought upon that judgment, a properly 
attested or authenticated copy is admissible. Greenl. Ev. 514, 527, 
538 , 552 . Hère the ultimate fact is the criminality of the aecused . The 
original dépositions are only évidence tending to show criminality, and 
the attested copies presented are only évidence of évidence. 

The statutes of a foreign country relating to the sufficiency of évidence 
in extradition proceedings within its own dominions, such as the stat- 
utes of 33 & 34 Vict. c. 52, §§ 14, 16, (L. R. 5 St. 292,) hâve no rel- 
evancy, except in so far as the laws of our own country may make them 
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relevant; because by the treaty itself the primary question is not what 
is compétent évidence abroad, but what is compétent évidence hère. In 
re Fowler, 18 Blatchf. 430, 439, 4 Fed. Rep. 303. The statutes of 33 
and 34 Victoria relate to copies of foreign dépositions only, not to copies 
of dépositions taken within the British dominions. 

Various provisions bave been enacted by congress, from time to time, 
touching the papers and documents, or copies thereof, which may be re- 
ceived as évidence of criminality. As respects copies, it was provided 
by the act of August 12, 1848, (9 St. at Large, 302, § 2,) that "copies 
of the dépositions upon which an original warrant in any such foreign 
country may bave been granted, certified under the hand of the person 
or persons issuing such warrant, and attested upon the oath of the party 
producing them to be true copies of the original dépositions, may be re- 
ceived in évidence of the criminality of the person so apprehended." 
By the act of June 22, 1860, (12 St. at Large, 84,) it was provided that 
any "dépositions, warrants, and other papers, or copies thereof, shall be 
admitted for the purposes mentioned in said section, [i. e., as évidence 
of criminality,] if they shall be properly and legally authenticated so as 
to entitle them to be received for similar purposes [i. e. , as évidence of 
criminality] by the tribunals of the foreign country from which the ac- 
cused party shall bave escaped." By the act of June 19, 1876, (.19 St. 
at Large, 59,) it was provided (1) that any "dépositions, warrants, or 
other papers shall be admitted if properly and legally authenticated so 
as to entitle them to be received as évidence of the criminality of the per- 
son so apprehended by the tribunals of the foreign country from which 
he escaped;" and (2) that "copies of any such dépositions, warrants, or 
other papers shall, if authenticated according to the law of such foreign 
country, be in like manner received as évidence." By section 5 of the 
act of August 3, 1882, (22 St. at Large, 216,) the act of 1860 is in sub- 
stance restored, and it is enacted that any " dépositions, warrants, or other 
papers, or copies thereof, shall be received and admitted as évidence on 
such hearing, for ail the purposes of such hearing, if they shall be prop- 
erly and legally authenticated so as to entitle them to be received for 
similar purposes by the tribunals of the foreign country from which the 
accused party shall hâve escaped; and the certificate of the principal 
diplomatie or consular officer of the United States résident in such foreign 
country shall be proof that any déposition, warrant, or other paper, or 
copies thereof, so offered, are authenticated in the manner required by 
this act." There is no other provision for the admission of copies. By 
section 6 of the act last named, prior statutes, so far as inconsistent with 
that act, were repealed. 

The term "similar purposes" must receive the same construction in the 
last-named act as in prior acts. By its context it naturally refers to the 
words in the previous line, "for ail the purposes of such hearing;" that 
is, to proof of criminality, which is the purpose of the hearing. The 
same construction had been given to similar words in prior statutes. In 
re Farei, 7 Blatchf. 345, 353; In re Hmrich, 5 Blatchf. 414, 425. The 
act of 1876 made dififerent provisions as respeôts original dépositions, 
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and copies of such dépositions. This distinction la pointed out and com- 
mented upoh by Mr. Justice Blatchfoed in the Case ofFowler, 18 Blatchf. 
480, 435, 4 Fed. Rep. 303. Under that act, in order to make use of 
copies, theré must first be original dépositions, which by the foreign law 
would be proof of criminality, and then the copies offered in évidence 
were required only lo be "authenticated according to the law of such 
foreign country." The act of 1882, in repealing former statut es incon- 
sistent with it, and in placing copies upon the same footing as orig- 
inals, bas required the same conditions as respects copies that it requires 
as respects originals; namely, that whichever be offered, whether the 
original or a copy, it must be a paper "legaUy authenticated so as to en- 
title it to be received for similar purposes [that is, as évidence of crimi- 
nality] by the tribunals of the foreign country." In this respect the act 
of 1882 is precisely similar to that of June 22, 1860, above referred to. 
The Oase of Henrich, 5 Blatchf. 414, 425, arose under the act of 1860, 
and was very carefully considered. The opinion delivered by Shipman, 
J., was concurred in by Mr. Justice Nelson and by Blatchfoed, J. 
It was there said, (page 426:) 

"Each pièce of the documentary évidence offered by the agents of the for- 
eign government in support of the charge of criminality should be accompanied 
by a certiflcate of the principal diplomatie or consular offlcer of the United 
States résident in the foreign country from which the fugitive shall hâve es- 
caped, stating clearly that it is properly and legally authenticated, so as to en- 
title it to be received in évidence in support of the same criminal charge by 
the tribunals of such foreign country." 

Under none of the previous statu tes could the copies of the dépositions 
in the présent case be admitted, for the reason that thèse copies are not 
"certified under the hand of the person issuing such warrant," — that is, 
under the hand of the presidency magistrats, — even if thèse provisions 
could be deenied now in force. As attested copies are not compétent 
merely upon the common-law rùles of évidence, the case as against the 
accused musf stand upon the provisions of section 5 of the act of August 
3, 1882. tJnder that act, as under the act of 1860, the prosecution 
may rely upon the certificate of thé diplomatie or consular ofïicer, which, 
if in conforniity with the statute, is of itself absolute proof that the papers 
so certified are receivable in the foreign country in proof of criminality. 
But, if that certificate be not Conformable to the act of congress, resort 
may then be had under the former part of the fifth section to any oral or 
other proof that is compétent to show that the copies presented are so 
authenticated as to entitle them to be received as évidence of criminality 
in a proceeding for commitment or transportation for trial in the foreign 
country from which the accused party shall bave escaped. In re Fowler, 
18 Blatchf. 480, 437, 438, 4 Fed. Rep. 303; In re Wadge, 15 Fed. Rep. 
864, affirmed on appeal, 16 Fed. Rep. 332, 21 Blatchf. 300. The foreign 
law in the latter case must be proved as a fact. No oral proof of this 
kind has been submitted ; nor, so far as the gênerai law of Great Britain 
or the local British law of India has been ascertained by référence to bocks, 
Qas it been found that mère copies of original dépositions taken before a 
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magistrate, and attested by the clerk of Hs court, would be, anywhere 
within the British dominions, compétent proof against the accused for the 
purposes of commitment. 

If, for instance, the prisonerhad been fonnd in London, and proceed- 
ings were had there upon this original warrant from Calcutta, for the 
purpose of his commitment and transportation to Calcutta for trial, it is 
provided by the statuts of 6 & 7 Vict. that, upon such au arrest in London, 
and on his being brought before a criminal magistrate there, "such évi- 
dence of criminality must be there produced as would justify committal 
if the oflense had been there committed," (section 3:) "provided, always, 
that in every such case copies of the dépositions upon which the original 
warrant was granted, certified under the hand of the person or persons 
issuing such warrant, and attested upon the oath of the party producing 
them to be true copies of the original dépositions, may be received in 
évidence of the criminality of the person so apprehended," (section 4.) 
Our statuts of 1848 above cited was manifestly framed upon the statute 
of 6 & 7 Vict. The language is nearly identical in each. From this it 
is clear that, unless there be some later statutes that I bave not found, 
the attested copies in this case could not bave been received if this pro- 
ceeding had been in London; nor could the prisoner bave been com- 
mitted for transportation, because the attested copies are not certified 
under the hand of the presidency magistrate who issued the original 
warrant. 

The case must stand, therefore, upon the certificate of the consul alone. 
That certificate is very full in many respects. Ail that relates to the 
Certified copies, however, is in the following words : 

"And I certify that ail and every the certified copies hereunto attached are 
properly and légally authenticated and certified according to the law in force 
in British India, so as to enable them to be used in évidence and as proof 
that the originals were duly received in évidence by the said GtILBkkt Stuaet 
Hendekson, Esquire, and the said Frederick John Maksden, Esquire, re- 
spectively in proof of the criminahty of the said Kobert Bruce McPhun 
named therein, in respect of the said charges of forgery, uttering, and cheat- 
ing." 

Had the foregoing certificate omitted ail that follows the words "used 
in evideiice," and added only "for similar purposes," that, with the con- 
text, must hâve been held sutficient, as in the Case of Wadge, supra. 
• But, upon repeated considération, I find myself unable to construewhat 
follows the words "used in évidence" as intended otherwise than as a défi- 
nition of the purposes for which the copies might be received, namely, 
as évidence that certain originals were on file, which originals had been 
duly received in évidence by the magistrales at Calcutta as proof of crimi- 
nality. That is manifestly quite a différent thing from what our statute 
requires. The certificate amounts to no more than what would be the force 
of the copies as évidence at common law; namely, that such dépositions 
existed at Calcutta, which might be used as évidence as against the parties 
who made the dépositions, perhaps, though not compétent évidence of 
the criminality of the accused. 1 Greenl. Ev. 633, 588, 589. The 
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évident meaning of the act of 1882 is that whatever pa,pers are so au- 
thenticated as.to be receivable in évidence in the foreign country as proof 
of the criminality of the accused may be received in évidence hère ; and 
that our consul's certifieate 4hat they are so authenticated as to be en- 
titled to be used for that purpose there shall be conclusive proof on that 
point. Proof that there is compétent and légal évidence on file elsewhere 
is not the same thing as proof of criminality hère. If thèse copy dép- 
ositions, attested as thèse are by the clerk, are compétent évidence of 
criminality aâ against the accused in any part of the British dominions, 
a certifieate to that effect by the gênerai consular officer is suflficient. 
The elaborate form of the consul's certifieate in the présent case rather 
supports the inference that copies thus attested by the clerk of the for- 
eign court could not be used as in themselves évidence of criminality. 
Had the consul's certifieate ended with the words "used in évidence," it 
would hâve been clearly insufiScient. What foUows those words mani- 
festly does not comport with the meaning of the statute, but is a very 
différent qualification. 

It cannot be justly claimed that there is anything unreasonable in the 
act of congress, or in the construction hère given to the certifieate of the 
consul, which requires, as a condition of the receipt of copies of déposi- 
tions as évidence of criminality hère, that the copies should be legally 
receivable in évidence as proof of criminality within the kingdom from 
which the accused has escaped. If such copies were receivable hère, 
although they were not compétent évidence of criminality in the foreign 
country, the effect would be that persons would be committed and ex- 
tradited to distant lands upon proof which was there incompétent. Nor 
can there be any practical difficulty in obtaining the magistrate's certifi- 
eate to original dépositions taken by him ; and then such copies, so at- 
tested and certified, could be received hère on the proper certifieate of 
the consul, or on proof of the British law as found in the 6 & 7 Vict. , 
above quoted. 

The act of congress of 1876 may possibly hâve permitted for a time the 
introduction of copies on less proof, because the authentication required 
as to copies did not expressly require that the copies should be compétent 
évidence abroad; but the act of 1882, as stated above, has placed both 
originals and copies under the same restrictions, and has provided, in 
effect, that they are not to be receivable hère unless they would be re- 
ceivable in the foreign country as proof of criminality, or are certified to 
hâve that effect. 

There has long been a practice, where an original warrant, upon com- 
pétent original proof, has been issued by the magistrate where the of- 
fense was committed, to transmit the warrant to some other district 
where the accused may be found, and to procure bis arrest there under 
the original warrant upon the indorsement and allowance thereof by the 
local magistrate, under which the prisoner is thereupon removed to the 
place of trial. In such cases there may or may not be further inquiry 
concerning the criminality of the accused in the place where he is found 
and arrested. See 1 Chit. Crim. Law, 76, 82, 88, 89. Various stat 
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utes of Geo. II. and Geo. III. expressly authorized this practice. See 
45 Geo. m. c. 92, 48; Id. c. 58j 2 Haie, P. C. 285. The statute of 6 
& 7 Vict., above quoted, required proof of criminality, and admitted 
copies of dépositions under conditions not in this case complied with. 
Such proceedings reat upon statute law. Whatever may be the practice 
at présent as respects British India, nothing appears that has relevancy 
to the présent case. The treaty itself, as I hâve said, requires proof of 
criminality hère. As I am obHged to hold that the proof produced in 
this case was not compétent, either according to the law of congress, or 
according to the common law, the commitment cannot be sustained. 

If there were reasonable grounds to suppose that the imperfection of 
the constil's certificate in this case had arisen from inadvertence, or from 
a misunderstanding of the intention of the actof congress that the copies 
must becertified to be compétent évidence of criminality, the court would 
remit the proceedings to the commissioner for a further hearing, if italso 
appeared that by the gênerai English law, or by that of British India, 
copies of dépositions attested in this manner were in fact compétent proof 
of criminality; for other proof of this fact might supply the defects of the 
oonsul's certificate. But though inquiries hâve been made by the court 
from the first conceming the British law in this respect, nothing has been 
cited from the text-books, statutes, or reporta that goes to show that there 
is any such law or practice within the British dominions as would makç 
thèse copies évidence of criminality. The prisoner must therefore be 
discharged. 



Kastebn Papeb-Bag Co. and others v. Standard Paper-Bag Go. and 

others.* 

(Circuit Court, JD. MaBsachusetts. Febmary 17, ISST.i 

1. PATtaNTS roB Inventions— PnocBBs fok Making Paper Bags. 

Letters patent No. 258,272, granted May 23, 1888, to the Eastem Paper-bag 
Ckjinpany, assignée of Daniel Appel, for a process of making paper bags, the 
object being the production in a novel manner of a satchel-bottom paper bag, 
made from a strip of paper folded to form a tube, by first forming a diamond 
fold, then cross-folding the leading corner of the diamond fold, and subse- 
quently cross-folding the rearmost corner of the diamond fold, to form the 
last cross-fold of the bag bottom, and, together with it, the main body of the 
bag-blank, on the line of the second cross-fold, held, in view of the prior state 
of the art, not void, as lacking patentable invention. 

2. Same— Peocbbs. 

A process may be patentable irrespective of the particular form of instru- 
mentalities used. 
8. Bambi— Description op Process in Application. 

Description of a process in an application for a machine patent does not 
constitute an abandonment or dedication to the public of such process, so as 
to estôp the inventer from subseqtiently obtaining a patent for the process, 
if apphed for in two years. 

>Se9 29 Fed. Bep. 787 
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4. Samb— Machine Madb Capable ov Woeking Peooess. 

, Where the défense to a suit for the inf ringement of a patent process is that 
machines embodying the procçss claimed were sold and in public use more 
than two years bef ore the date of thé application for the process patent, such 
défense is not sustaihed by proof that the use made oJf the machine before 
that date was expérimental only, and not capable of working the process. 
There is no real invention of a process until a machine is constructed to work 
the process. 

In Equity. 

Frederick P. Msh, for complainants. 

Ohauncey Smith, for défendants. 

CoLT, J. The patent in suit, No. 258,272, îs for a process of making 
paper bags. It was granted May 23, 1882, to the Êastem Paper-bag 
Company, assignée of Daniel Appel, the inventor. This invention bas 
for its object the production in a novel manner of a satehel-bottom paper 
bag, made from a strip of paper folded to form a tube; and it consista 
in first forming the diamond fold, then cross-folding the leading corner 
of the diamond fold, and subsequently cross-folding the rearmost corner 
of the diamond fold, to form the last cross-fold of the bag bottom^ and, 
together with it, the main body of the bag-blank, on the line of the sec- 
ond cross-fold, This, in substance, ÏÈ the language of the spécification 
and of the claim. In former machines, in order to give the rearmost 
corner of the diamond fold the forward bend necessary to form the sec- 
ond cross-fold, there was loss of time and power. To overcome this dif- 
ficulty, Appel turns over the whole bottom of the bag after the leading 
corner of the diamond fold'is cross-folded, and the rearmost corner of 
the diamond fold is cross-folded in the opération of folding over the body 
of the bag-blank on the line of such second cross-fold. The fold of the 
body of the bag-blank is called a "blindfold," aiïd is incident to the 
formation of the satchel bottom by the Appel process. By this simple 
invention the leading and rearmost corners of the diamond fold of a bag- 
blank are cross-folded in directions which appear opposite to each other, 
by movements which are in the same direction, whether performed by 
hand or by machinery. To make paper bags commercially successful, 
a machine must be run with rapidity. Since the invention of Appel, 
it is difficult to assign any limit to the speed with which paper bags can 
be made. 

That a process may be patentable irrespective of the particular form 
of instrumentalities used, cannot be disputed, {Cochrane v. Deener, 94 U. 

5. 780;) and I hâve no doubt that the claim of the Appel patent de- 
scribes a patentable process, if what he describes constituted invention. 
On this point it is urged that ail Appel did was to fold the body of the 
bag with the fiap in making the second cross-fold, and that this was 
no invention, but is within the common knowledge and skill of every- 
body. I cannot adopt this view- To be sure, now that we see it done, 
it seems a very simple thing in making the second cross-fold to fold over 
the body of the bag with the end, but it was not thought of for years, 
and it may almost be said to bave revolutionized the art of making paper 
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bags. The most marked improvements in the arts are often the simplest, 
when once discovered. In considering the history and development of 
the art of making paper bags, and the effect produced by the Appel pro- 
cess, I cannol but regard it as a patentable invention. 

But it is said that the description of this process found in the Appel 
machine patent of August 31, 1880, Opérâtes as an abandonment of any 
claim Appel might hâve had for a process patent. The patent in suit 
was applied for September 29, 1881. The process forming its subjeet- 
matter was described, butnot claimed, in the machine patent by the samo 
inventer, dated August 31, 1880. A little more than a year elapsed be- 
tween the date of the prior description and the date of the application 
for the patent in suit. Under thèse circumstances, 'has the invention 
been abandoned to the public? The language of the suprême court in 
M'Sler v. Bram Co., 104 U. S. 350; Javfies v. Campbell, Id. 356; and MaJin 
v. Harwood, 112 U. S. 354,5 Sup. Ct. Rep. 174, — iscitedas sustaining 
the proposition that the omission of Appel to claim his process invention 
in the machine patent was in law a dedication of that invention to the 
public. The suprême court in thèse cases was dealing with the subject 
of reissues under the statute. "In this case we are not dealing with the 
law of reissues. Appel could not hâve secured his claim to a process by 
reissuing his machine patent, because it is not for the same invention. 
Powder Co. v. Powder-works, 98 U. S. 126; Eachua v. Broomall, 115 U. S. 
429, 6 Sup. Ct. Rep. 229. The question we hâve to décide is whether 
the description of another invention in a prior patent by the same in- 
ventor forfaits his right to take out a subséquent patent for such inven- 
tion. I do not understand that the suprême court hâve held that such 
prior description is a dedication to the public of the second invention. 
The invention of a machine, and a process employed in the use of the 
machine, being différent things, it is difficult to see how the application 
for a patent on one should operate as an abandonment of any claim to a 
patent on the other: provided, of course, the application for the second 
patent is made before the statutory forfeiture of two years' prior use has 
run. This view is in harmony with the décisions of the circuit courts 
where the question has arisen. Verfnont Farm-machine Go. v. MarbU, 19 
Fed. Rep. 307, 20 Fed. Rep. 117; Oraham v. McGormich, 11 Fed. Rep. 
859; Graham v. Geneva Lake C. Manufg Co., Id. 138; McMUlan v.Rees, 
1 Fed. Rep. 722; Hatch v. Mqffltt, 16 Fed. Rep. 262; Oahn v. Wang Tmm 
On, 19 Fed. Rep. 424; Collender v. Griffilh, 18 Blatchf. 110, 2 Fed. Rep. 
206. The patent in suit having been applied for within two years from 
the date of the machine patent, there was no abandonment of the second 
invention, though a description of such invention was found in the prior 
patent. 

We come now to the last défense, that machines embodying the Appel 
process were sold or in public use more than two years prior to the date 
of the application for the process patent, September 29, 1881. This 
question is not free from diflaculty. The complainants maintain that 
there was no such sale or public use as would bring them within the 
statute. Their position, in brief, is this: that the sale was not of the 
V. 30F.no. 1 — 5 
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pèrfected Appel machines, but ofimperfect machines, in the expérimental 
stage of development. Appel, the inventer, was employed by the Cleve- 
land Paper Company, at Cleveland. October 17, 1878, the Cleveland 
Paper Company made a contract with the Lincoln Paper-mill Company, 
of St. Catherine's, Ontario, for two Appel machines. One of thèse ma- 
chines Was delivered in January, 1879, and- the second in June of the 
same year. The testimony, however, is conclusive on the point that 
thèse machines made imperfect bags, and that it took more than a year 
after the receipt of the first machine to perfect it. Appel himself went 
to Canada to aid in perfecting the machine. As to the third Appel ma- 
chine, called the Pettee machine) the évidence is by no means clear or 
satisfactory that it was in public use prior to September 29, 1879. What- 
ever use of this machine took place before this date seems to hâve been 
of an expérimental character . ■ If the machines sold or used prior to Sep- 
tember 29, 1879, were not capable of working the process, then it can- 
not be said that the process invention was sold or in public use for more 
than two years prior to the application for the patent in suit. There 
was no reaî invention of the process until a machine was constructed to 
work the process. Union Manufg Oo. v. Lounsbury, 2 Fish. 889. 

Upon caireful considération, I am of opinion that none of the défenses 
urged against the validity of the Appel patent in suit are good, and that 
the patent should be sustained. Decree for complainants. 



HdMPHBEYS' HoMEOPATHIC MeDICINE Co. V. ABMSTROKa. 
(Circuit Court, S. B. New York. February 22, 1887.) 

CorTRIGHT— INFKINGBMBNT— PRELlMnîABT InJTTNCTION— EVIDBNCB. 

On a motion for a preliminary injunction to restraîn an infringement of a 
copyright, when plaintiS has shown a copyright of a book, and a copjr of a 
book having the same title, and bas shown that défendant is publishing a 
book containing extracts f rom it, but has f ailed to show that the copy shown 
is a copy of the book copyrighted, ànd défendant dénies that it is, hsld, that 
there is no ground for a preliminary injunction. 

In Equity. 

B. P. Ryan, for plaintiff. 

Thomas Wimor, for défendant. 

Wheeleb, J. This is a motion for a preliminary injunction to re- 
strain an alleged infringement of a copyright. The plaintiff has shown 
à copyright of a book, and shown a copy of a book having the same title, 
and shown that the défendant is publishing a book containing extracts 
from it. But the plaintiff has not in any manner shown that the copy 
shown is a copy of the book which was copyrighted, and the défendant 
dénies that it is. The plaintiff has therefore failed to show any ground 
for a preliminary injunction. Motion denied. 
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Western & Wells Manuf'g Co. v. Rosenstock. 
{Circuit Court, 8. D. Nm Yorh. February 23, 1887.) 

Pai'bnts for Isventiofs—Inpbinohimbiit— Spécifications, 

Although the bustle manuf actured and sold by défendant was made, for ail 
practical purposes. In imitations of the bustle patented by complainant, ex- 
cept that It was of rattan instead of wvre, yet, as complainant in nis spécifica- 
tions limited bimself to a bustle made of wire, he authorized the public to 
màke and use bustles of any other material, and cannot complain of such use 
as an infringement of his rights. 

In Equity. 

Wayne MacVeagh and Richards <k Brovm, for complainant. 

Lmngston CHfford, for défendant. 

Wallace, J. The bustle which the défendant îs manufacturing and 
selling is made, for ail practical purposes, in imitation of the buStle of 
the complainant's patent, except it is of braided rattan instead of braided 
or plaited wire. But the complainant's patent is limited, by the express 
phraseology of ils claims, to a bustle of wire, and it is impossible by con- 
struction to impart such a degree of elasticity to thèse claims as wÛl en- 
able them to embrace bustles made of any other material. The spécifi- 
cation States that the "invention consists of a bustle composed of braided 
or plaited wire, in the form of a tubular section or sections, duly proA^ded 
witii means for securing it to the person of the wearer, or to a garment." 
The spécification also states that to carry out the invention the patentée 
takes"wire of a suitable kind, (preferably tempered steel wire,) and 
braids or plaites it into a seamless tube." The spécification then describes 
the détails of form and arrangement, disclaims the application of plaited 
or braided wire as a dress stiffening merely, and condudes with the fol- 
lowing claims: 

" ( 1) A bustle comprising a tubular section or sections of braided or plaited 
wire, provided with means of attachment to a wearer or garment, substan- 
tially as set forth. (2) A bustle comprising a plurality of tubular sections 
of plaited or braided wire, seeured to waistband or fastening device substan- 
tially as set forth. (3) The combination, with a waistband or attaching de- 
vice, of a bustle-body composed of a seamless section or sections, of tubular 
form, of braided or plaited wire, substantially as set forth." 

The doctrine of équivalents cannot be invoked to substitute a rattan 
bustle for the wire bustle of thèse claims. By limiting himself to a bustle 
made of wire, the patentée authorized the public to make and use bustles 
of any other material without an invasion of his exclusive right, 

The motion to attach the défendant for contempt in violating the pre- 
liminary injunction heretofore granted is denied. 
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Shavï» V. Skinneb Manuf'q Co. 
(Circuit Court, If, D. I<ma, 0. D. January Term, 1887.) 

1. Patents fok Inventioists— NovELTTr-CoMBrNATiON op Oid Appliasces. 

The facts that a patent fora device, consisting of a combination of appli- 
ances previously used separately, was granted after tlie device had been sub- 
jected to rigld scrutiny and comparison with previous patents by the patent- 
office examiners, and that the combination, although useful, did not appear 
to haye been used or proposed before,^*^'^ sufflcient to sustain the patent, as 
against a défense of want of novelty. 

3. SamB— CO-OPEBATION OF ELEMENTS. 

A ttansverse spring, included in a patented device design ed to reduce the 
strain upon the side springs, reach, and head-block in wagons, helcl to aid in, 
producinç the gênerai resuit aimed àt, contrary to the claim made by the de- 
fendants in a suit for infringement, and thq patent tberef ore not to be invali- 
dated by its being included. 

3. Same— Infringement— SiMiLAE Device. 

The use of a device doïng the same work, in substantîally the same way, 
and accomplishing substantially the same resuit as ahother patented device, 
is an infringement of the patent. 

4. Same— Impbotbment. 

An improvement including a patented de vice or combination înfringes the 
patent. 

5. Same— Improvement m Wagon Gbae— Utilizinq Dkviob fob Additional 

PuRPoafe. 

A patent upon a device for an improvement in wagon gear, designed to 
render the wagon gear elastic, and to relieve the strain upon the side springs, 
reach, and head-block, is infringed by using a device substantially the same, 
although the latter is utilized also to aid the wagon to track. 

6. Same— Spécifications— DisctAiMEB. 

It being expressly stated in the spécifications attached to a patent that the 
claimant makes no claim to a certain combination patented by another, helà, 
that the patent conferred no right to the use of such combination. 

In Equity. Bill to restrain infringement of patent, and for an account- 
ing. 

Oummins & Wright, for complainant. 

E. B. Soper, Graham de Cady, G, W. Dyer, and R. S. Mes, for défend- 
ants. 

Shieas, Ji In the bill filed in thîs cause, complainant avers that on 
the tvFenty-third day of August, 1881, letters patent were duly issued to 
him for an improvement in wagon gear, the object of which is stated to 
be to provide a device VFhereby the usual strain upon the side springs, 
reach, and héad-block is avoided, and the vcagôn gear is rendered more 
elastic; the claim being stated in the following terms: 

"In a wagon gear, the combination, with the wagon-box, A, transverse 
spring, K, and side springs, M, o£ the rocking rod or equalizer, N, provided 
with a forked end, n, and bolts, h, substantially as herein shown and de- 
scribed, whereby the wagon gear is made more elastic, as set forth." 

The bill also avers that the défendant company is engaged in the man- 
ufacture and sale of wagons, in the construction of which complainant's 
patented combination is used, whereby bis rights as patentée are in- 
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fringed; and he prays an injunction, and for an accounting and dam- 
ages. 

In the answer it is averred that the patent issued to complainant is 
void for want of novelty, in that the patented combination is in fact 
merely an aggregation of previously known appliances, the combination 
of which did not require the exercise of inventive skiil; that the trans- 
verse spring, K, does not co-act with the other parts of the combination 
in producing the resuit aimed at; and, the patent being for a combina- 
tion, the fact that it embraces an élément which does not aid in the re- 
suit defeats the patent; and, finally, that the wagons manufactured by 
défendant do not infringe upon the patent of complainant, being manu- 
factured under a patent issued to George F. Thompson and Andrew Wil- 
Bon, bearing date June 17, 1884. 

From the statements made in the claim tiled by complainant in the 
patent-office, it appears that there are four main parts in the combina- 
tion for which complainant obtained his patent, to-wit, the wagon^box, 
the sidesprings, the transverse half-elliptic spring, and the equalizing rod, 
with its attachments, running under the bed of the wagon. It is not 
claimed that Shaver is the inventer of any one of thèse several parts . The 
évidence shows that, at the date of his application for a patent, each one 
of theëe devices was well known, and appears in one form or another in 
various patents previously granted. It does not appear, however, that 
they had been combined in the manner proposed by complainant, and 
applied in the construction of spring wagons or buggies in which the 
front end of the wagon-box or body rests upon an elliptical spring placed 
upon the front axle, and the hind end upon a platform spring attached 
to the rear axle. The objectlif the equalizing rod, which is connected 
with the ends of the side springs, is to communicate the motion caused 
in the one spring by the wheel on one side striking an obstruction, or 
passing into a rut or dépression, to the corresponding spring on the other 
side, and, by the similarity of motion in the springs thus produced, to 
equalize the efifect on the wagon body and gear. The equalizing rod 
passes through two journal boxes firmly attached to the wagon-box, and 
at each end is bent at right angles, the arms thus formed being attached 
to the forward ends of the side springs; and by this means the lengthen^ 
ing and shortening of the side springs, when pressure is applied thereto 
or removed therefrom, is provided for. 

On behalf of défendants it is claimed that, as each one of the éléments 
entering into this combination was known and in use at the date of com- 
plainant's application for a patent, it did not require the exercise of in- 
ventive skill to place the same in combination, and therefore the patent 
is void for want of novelty. If the question was before me as an original 
one, with the burden upon complainant of establishing by satisfactory 
évidence the patentable character of the combination, unaided by the 
presumption arising from the issuance of the letters patent, I should en- 
tertain grave doubts as to the conclusion to be reached. As the issue is, 
however, now presented, the complainant bas the benefit of the pre- 
sumption in his favor arising from the issuance of thf letters patent. 
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which prima fade establish thô novelty of the invention thereîn described. 
Seymour v. Osbome, 11 Wall. 516; Smith v. Goodyear, 93 U. S. 486; 
Lehvhenter v. Holthavs, 105 U. S. 94. 

The évidence aiso discloses the fact that, in making the investigation 
into the novelty and utility of Shaver's claim required by the laws and 
rules governing the patent-office, the examinera submitted the same to 
a rigid scrutiny and comparison with the préviens patents, which fact 
tends to strengthen the prima facie presumption arising from the issu- 
ance of the letters to Shaver. Furthermore, it is not shown in the évi- 
dence that this combination had ever been used or proposed prier to 
the date of Shaver's application, and, as it appears to be useful, the fact 
that it had not been previously applied tends to show that it demanded 
more than the exercise ef merely mechanical skill to invent the combi- 
nation, The construction of wagons, buggies, etc., is so gênerai an in- 
dustry, and so many persons are daily engaged therein, that the fact 
that none of the persons so engaged had put in vise the combination in 
question is a fact tending to show that it demanded the exercise of in- 
vention, and supports the çonoltision reached in the patent-office, Un- 
der the circumstances, the évidence, instead of weakening, tends te 
strengthen the prima^ fade case in favor of complainant; and conse- 
quently it must be held that the défense of want of novelty is not made 
ont. 

It is also urged that the patent is void because the transverse spring, 
marked "K" on the plan, is not an efficient part of the combination, 
and that, as it does not co-operate in producing the desired resuit, in- 
cluding it in the combination, defeats the patent, The resuit aimed at 
in cembining the four éléments included in the combination is to render 
the wagon gear more elastic, and thereby reduce the strain upon the 
side springs, reach, and head-block, Certainly the présence of this 
spring under the hind end of the wagon-box tends to îessen the strain 
upon the side springs; for, if the side springs were fastened at the rear 
end thereof directly to the wagon-box, the pressure and strain caused 
thereby would be directly communicated te the side springs, whereas 
such pressure new acts first upon the transverse spring, and only second- 
arily upon the side springs. Again, the side springs, at the point of 
junction with the transverse spring, are so fastened that a swinging mo- 
tion is provided for, which allows the rear end of the side springs to 
dongate under pressure, without binding or cramping thèse springs. 
The addition of the transverse spring, therefore, serves to aid in produc- 
ing the gênerai resuit aimed at, to-wit, the réduction of the strain on 
the side springs, reach, arid head-block, and aidsin rendering the wagon 
gear more elastic; and consequently the fact that it is included as one of 
the component parts of the combination dees not affect the validity of 
the patent as issued. 

The défendants also deny the allégation of infringement. The évi- 
dence shows that in the wagons constructed by the défendant company 
the combination covered by the patent to Shaver is used ; that is to say, 
the wagon-box, transverse half-elliptic spring, the side springs, and an 
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equalizer passing under the wagon body, and connected with the forward 
ends of the side springs. It is, however, claimed on part of défendants 
that there are such différences in the manner of Connecting the equalizer 
to the side spring and wagon-box, and in the resulting opération of the 
equalizer, that défendants' wagons do not in fact infringe upon the com- 
bination included in the patent to complainant. 

The main différence in the mode of Connecting the equalizer to the 
ends of the side springs, as found in the models and wagons exhibited 
at the trial, consista in this: that in the Shaver wagon the ears or pro- 
jections to which the ends of the side springs are fastened revolve or 
swing below the axis of the equalizer, whereas in the Skinner wagon the 
equalizer is not brought as close to the wagon body, and the ears swing 
above the axis of the equalizer. The object or purpose of the swinging 
motion to the ears connected with the forward end of the side springs is 
to allow play for the elongation or shortening of the side springs, and 
the communication of the motion of one spring to the other ; and in ac- 
complishing this no substantial différence is perceived in the two modes 
of attachment. Whether the ear or arm projecting at right angles from 
the equalizer is placed above or below the axis of the equalizer, the prin- 
ciple on which it acts is the same, and mère variations in form, which 
do not call into play any new principle, or effect any new resuit, will 
not be sufficient to évade the charge of infringement. 

Thus, in Machine Co, v. Murphy, 97 U. S. 120, it is said. 

"Nor is it safe to give much heed to the fact that the corresponding device 
in two machines organized to accomplish the same resuit is différent in shape 
or form tJie one from the other, as it is necessary in every such investigation 
to look at the mode of opération, or the way the device works, and at the re- 
suit as well as the means by which the resuit is obtalned." 

In the case just cited, the subject of the patent held by the complain- 
ant therein was a machine for making paper bags, in which the cutter 
moved vertically in cutting the paper into shape, wh,ereas in the defend- 
ant's machine the cutting-knife was stationary, and the paper was eut 
by a striker driving the paper upon the edge of the stationary knife. It 
was held that, although wide différences existed in the arrangement of 
the devices in the two machines, y et they performed the same function; 
and, that being true, the "authorities concur that the substantial équiv- 
alent of a thing, in the sensé of the patent law, is the same thing as the 
thing itself ; so that if two devices do the same work in substantially the 
same way, and accomplish substantially the same resuit, they are the 
same, even though they differ in name, form, or shape." 

Furthermore, even though it be true, as claimed by défendants, that 
the mode of attaching the equalizer to the side springs in the Skinner 
wagons Works more effectively by reason of the ears or arms being 
shorter, and being placed above the axis of the equalizing rod, this 
would only serve to show that expérience had proven this to be the bet- 
ter mode of joining the side springs to the equalizer, and complainant is 
not limited by bis claim or patent to any spécial position or length of the 
ears upon the equalizing rod. At the utmost, it could only be claimed 
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that this mode of attaching the springs and equalîzer was but an improve- 
ment upon the invention covered by the patent to Shaver, and, so long 
as the improvement included the combination patented to him, it would, 
to that extent, be an infringemènt. Elkabeth City v. Pavement Co., 97 
U, S. 126-138; Walk. Pat. § 376. 

In the testimony of some of the witnesses for défendants it is claimed 
that, in wagons constructed upon the plan of the Shaver patent, the 
geaf is free to move laterally by reason of the fact that there is no 
shoulder on the equalizing rod to prevent such motion, which is pre- 
vented in ihe Skinner wagons by the shoulder formed on the rod by the 
sleeve which is attached to the rod. The évidence in the cause, how- 
ever, shows that this claim is hased upon a mistake of fact. The draw- 
ings attached to the patent of complainant show a coUar lowards each 
end of the equalizing rod, which serves the same purpose as the shoulder 
on defendant's form of rod, and complainant testifies that, in ail the 
wagons manufactured by him, this collar or a pin, serving the same pur- 
pose, is used, so that a latéral motion is guarded against in each style of 
wagon. A further ad vantage claimed to be derivedfrom Connecting the 
side springs with the equalizer in the mode used in the Skinner wagon, 
is that thereby a direct draught is obtained from the rear axle, through 
the médium of the springs, thereby lessening the strain upon the reach, 
and also aiding in keeping the hind axle in line with the head-block, so 
that the wagon will track properly. In the Skinner wagon there is a 
reach Connecting the head-blook and rear axle, and the wagon-box is 
fastened to the front springs, to the brackets through which the equaliz- 
ing rod passesj and to the rear spring. If by the draught of which the wit- 
nesses speak is meant a draught irom the forward movement of the wagon,' 
it would seem clear that this draught wôuld be vëry slight; for, if the for- 
ward movement communicated any motion to the ears projecting from 
the equalizer, the tendency would be to depress them, and thereby de- 
press the ends of the side springs, and the lengthening thus caused in 
the side springs would tend to throw forward the ears on the equalizer, 
and, as thèse move readily, the résultant eifect upon the hind axle would 
be very slight. 

If the draught spoken of, however, is caused by the pressure upon the 
springs resulting from the wagon-box and load therein, the eflfect in the 
Skinner wagon of the lengthening of the side springs is to rotate the ears 
forward, and the force expended in so doing reacts upon the hind axle, 
and doubtless has some effect in causing the wagon to track properly. 
In the Shaver wagon, also, the efifect of lengthening the side springs by 
pressure is to rotate the arms of the equalizer forward, and the force thus 
expended also reacts on the hind axle; and, while it is claimed that the 
effect thus obtained is greater in the Skinner than in the Shaver wagon, 
yet it is a like efifect, resulting from a like cause, and the différence in 
degree, if any, does not show that the device employed is substantially 
différent in principle. In the Shaver wagon the main dependence for 
keeping the rear axle in line with the head-block is upon the reach, with 
the braces attached, and the wagon body; but the effect pf thèse is aided. 
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by the patented combination, in so far as the latter lessens the strain 
upon the reach and wagon body. In the Skinner wagon the reach, be- 
mg of bent wood , and without braces, works less efficiently in holding 
the rear axle in line, and greater dependence is placed upon the equal 
izer and side springs than in the Shaver wagon, but the mode of opéra- 
tion does not differ in principle from that in use in the Shaver wagon. 
The object and purpose of the combination patented by complainant 
is to relieve the strain upon the reach and head-block. Even if it be 
true that, in using this combination, the défendants hâve discovered a 
method of utilizing the same so that an advantage is obtained in aiding 
the wagon to track, this coùld not relieve the défendants from the charge 
of lising the patented combination for the purpose named in the patent 
to complainant, to-wit, rendering the wagon gear elastic, and relieving 
the strain upon the body, reach, and head-block, and such use is an in- 
fringementi 

Sbûie relïance seems to be placed by défendants upon a patent issued 
io George F. Thompson and Andrew Wilson under date of June 17, 
1884. In the spécifications attached thereto it i» expressly stated that 
the claimant therein makes no claim to the combination patented by 
Shaver, and the patent issued to Thompson & Wilson simply covers a 
combination of a bracket, with a step attached, with an equalizing rod. 
It does not confer any right to the use of the combination covered by the 
Shaver patent, and therefore cuts no figure in this case. 

It àppearing, therefore, that none of the objections urged against the 
validity of the Shaver patent are well taken , and that in the wagons manu- 
factured by défendants the combination covered by that patent is used, 
it follows that complainant is entitled to a decree for an injunction, and 
to an accounting on the question of profits; and it is so ordered. 



The Mystic* 

BiSHOP and others v. The Mystio. 

(District Oov/rt, K O. IttinoM. November 22, 1886.) 

1. TowAGB— Sebyiges Kendbked in Home Port — Lien for— RàSK. 

The usefulness of tugs in coming in and ont of port hâve made them a 
necessary auxiliary to vessels propelled by sails. As the tug is the substitute 
for both seamen and pilot, the owner of the tug is at least equally, with the 
pilot, entitled to a lien for his services when rendered in the home port of the 
tow. 

2. Same — Seamen's Wages. " 

Ab between conflicting lien claimants, seamen' s wages précède towage bills ; 
the latter are entitled to priority over mortgages, and home port sûpply 
claims. 

'Eeportedby Théodore M. Etting, Esq., of the rhiladelphla bar ■ 
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In Adaiiralty. Pétition of intervention against proceeds for towage 
services in home port. 

Schuyler & Kremer, for libelants. 
H. W. Magee, for Jacob Johnson. 

Blodgett, J. On October 9, 1885, the schooner Mystic was libeled 
for seamen's wages, and a monition was duly issued upon which the 
schooner was seized, and under which she was subsequently sold, and 
the proceeds brought into court. Varions parties hâve intervened 
against the proceeds, among whom is Jacob Johnson, who claims under 
a mortgage on the schooner, dated in December, 1884, and duly re- 
corded in the home port; the amouiit due on said mortgage being some- 
thing over $2,200, which, if allowed, will exhaust the entire proceeds 
remaining in the court. The Duûham Towing & Wrecking Company 
and others hâve also intervened against thèse proceeds for the aniount 
of $199 for towage services rendered in towing the schooner from Lake 
Michigan into and out of and about the harbor of Chicago, at the re- 
quest of the inaster of said schooner, while in or near the port of Chi- 
cago, which services it is daimed constitute a maritime lien on the tug, 
and ghould hâve préférence over this mortgage and the home port sup- 
ply claims. 

The only question in the case is whether this intervenor has a mari- 
time lien for thèse towage services rendered in the home port of the 
schooner. I am of opinion that this claim of towage is and should be 
considered a maritime lien ûpon the schooner. It is a conceded fact in 
this case (and if it were not, probably the court wouldtake notice of the 
usual course of maritime business in this port) that ail vessels entering 
and leaving the port of Chicago are required by the ordinances of this 
city to do 80 in the tow of a tug; and the usual course of business is for 
the tug to take vessels in tow at some point outside of the entranee to 
the harbor, and tow them to the dock to which they are consigned. 
This class of service takes the place of the labor of the crew, and I can 
see no reason why it is not to be treated as next in rank, if not in the 
same order of priority, as seamen's wages. It is probably, however, 
more analagous in the nature of the service to pilotage, as the use of the 
tug dispenses with the necessity of a pilot to bring the vessel into the 
harbor and take her to her dock; and by such analogy ought undoubt- 
edly to be subordinate to the seamen's wages. The court must take 
notice of the fact, that by the introduction of steam even sailing vessels 
hâve, bpcome largely dépendent upon tugs and towing vessels to take 
them: into and out of harbors; and this is specially necessary in a harbor 
Jike that of this city where there are long devious chànnels which can 
only be threaded by the aid of a tug, or the almost impracticable means 
of warping. It is urged that a différent ruie was adopted by this court 
ih the case bf The Kate Ilinchman, 7 Biss. 238, and an examination of 
thè record in that case shows that among the claims treated as home- 
port claims were certain items for towage. In that case, however, no 
question was made as to whether there was any distinction between the 
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claims for towage and the ordinary claims for supplies in the home port, 
the contention in that case being that ail home-port claims should hâve 
préférence to the mortgage, and by common consent they Were ail treated 
as equal home-port claims, and the mortgage preferred to them. A more 
carefui considération of the question has satisfied me that towage, espe- 
eially in and out of the Chicago harbor and while in the harbor, should 
be treated as a maritime lien. The docks upon the Chicago river to 
which the cargoes of most of the sail-vessels are consigned, and the grain 
elevators from which cargoes are taken, are many of them so far up the 
stream that they would be practically inaccessible to sail-vessels but for 
the assistance of steam-tugs, so that even if the ordinances of the city did 
not compel the employment of tugs by ail sail-vessels in the river, so 
much time would be lost in warping up and down the stream as to seri- 
ously abridge the usefulness of sail-vessels in our lake commerce. The 
steam-tug haa therefore become a necessary auxiliary to the sail-vessel, 
taking the place of seamen to warp them, and of pilots to guide them 
into and out of the harbor, and to and from their docks; and as the tug 
is substituted for the services of the seamen and pilots, it is but right 
that they should be allowed a lien at least to the same extent as that for 
pilotege. 

A decree may be entered directing the payment of this towage claim 
as a lien upon the proceeds prior to that of the mortgage. . 



Thk Brothbes.* 
Dbeiskk V. The Brothers and othera. 

i 

[DktHet Court, N. D. lUinoiê. November 22, 1886.) 

1. Coi/USiON— Tug and Schoonbb— Harbob Natioation— OvEBTAKmoVBSSEL. 

The tug M., while incumbereâ by a tow, was overtaken by the tug B. The 
latter vessel was unincumbered, and was steaming at a higher rate of Bpeed 
than the M. After passing the latter vessel, the master of the B. endeavored 
to cross her bows, but in doing so the two vessels came in contact, in consé- 
quence of which the B. was f orced athwart the river, and into collision with 
the schooner C. Held, that the collision was caused by the faulty maneuver 
of the B., and that there was no fault on the part of the other vessels. 

2. Same — Attachment of Innocent Vessbi/— Costs. 

The M. having been brought into the case at the instance of the owners of 
the B., and having been adjudged to be without fault, must be awarded costs 
as against the B. 

In Admiralty. 

W. H Ckmdm, for libelant. 

Wi L. Mitcheli, for the Brothers. 

iReported by Théodore M. Etting, E^q., of the Philadelphîa bar. 
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Schuyler & Kremer, for the McLane. 

Blodgett, J. This case is now before me upon exceptions to the com- 
missioner's report. The original libel was filed by libelant, Dreiskie, as 
owner of the schooner Ralph Campbell, against the tug Brothers, for 
damages to the Campbell resulting from a collision between the tug and 
the schooner near the south entrance to the east draw of the Madison- 
street bridge, on the Chicago river. On the application of the owners 
of the tug, an order was made bringing in the tug Mary McLane as a 
party respondent in the case, upon the allégation that the collision com- 
plained of was caused by the négligence and bad management of the Mc- 
Lane, to snch;'extent as to niake her liable for the whole or part of the 
damage done to the CampbeU. The commissioner found and reported 
tha,t the collision and injury to the Campbell resulted from the joint 
négligence of those in charge of the. tug Brotheré and of the tug McLane, 
and that the damages to the Campbell should be divided, and one-half 
paid by each : tug. Exceptions, hâve been iiled to the report by the 
clftittiant of the Brothers, on the ground that ail the damages should hâve 
bepn ^.warded against the McLane; and by the claimant of the McLane, 
on the ground that the proof shows the McLane was not at fault for the 
collision, and hence that the commissioner erred in awarding any dam- 
ages against h.er. 

From an examination of the proof submitted with the commissioner's 
report, it appears that, at the time of the collision in question, the tug 
Shields, with the schooner Ealph Campbell in tow, was going down the 
Chicago river, and passed through the west draw of the Madison-street 
bridge, at about the same lime the tug Mary McLane, with the schooner 
Persia in tow, proceeding up the river, passed through the west draw of 
the Randolph-street bridge two blocks north of the Madison-street bridge. 
Just before the Shields reached the draw of the Madison-street bridge, 
she gave the usual signal indicating her intention to pass through the 
west draw of the Eandolph-street bridge, and, as the east draw of the 
Madison-street bridge was clear, the McLane assented to this signal, and 
starboarded her wheel, so as to oarry herself and tow to port diagonally 
âcross the river, into the east draw of the Madison-street bridge. The 
tug Brothers was also proceeding up the south branch of the river, with- 
out any tow or other incumbrance, and passed through the east draw of 
the Randolph-street bridge a short distance behind the McLane and her 
tow. She was, however, running at a greater rate of speed than the Mc- 
Lane, and, just before the latter had reached the north end of the middle 
pier, or tùm-table pier, of the Madison-street bridge, the Brothers had 
iiearly passed the McLane, and so changed her course as to throw her 
across the McLane's bows, by reason of which the McLane struck the 
fan-tail or after-part of the Brothers, back of her wheel-house, upon the 
starboard side; thus causing her to swing directly, or nearly so, athwart 
the river, so that the Brothers came in collision with the Campbell, 
which was just passing out of the west draw of the Madison-street bridge, 
causing the injury complained of. 
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The commissîoner, from the testimony before hîxa, came to the con- 
dusion that the McLane was at fault in striking the stem or after-part 
of the Brothers, and laid much stress upon the application of sailing rule 
No. 22, which requires an overtaking vessel to keep ont of the way of 
the other ve?sel; and also found that, at or about the time the McLane 
struck the Brothers, she starboarded her wheel, whereby her bow was 
swung to port, so as to produce more effect upon the Brothers than would 
hâve been produced' if she had ported her wheel, ànd swung the bow of 
the McLanç to Btarboard. 

I think, however, the testimony does not sustain the décision of the 
commissioner that the wheel of the McLane was starboarded at or about 
the time she struck the Brothers. The testimony does fully show that 
the McLàne starboarded her wheel soon after she passed through the 
Randolph-street draw, for the purpose of passing over to the port side 
of the river, and I think that is the only time that the proof shows the 
wheel of the McLane was put to starboard; but, even if the commissioner 
is correct in bis conclusion as to the maneuver, or attempted maneuver, 
on the part of the McLane at the time she struck the Brothers, I still 
think that he bas improperly invoked or applied the principle of rule 22, 
because I db hot see how the McLane, nndér the' circumstancés, çâa be 
called an overtaking vessel. The Brothers was, to aïl intents and.;pur- 
poses, the overtaking vessel. She was running free, and unincumbered, 
and very rapidly, and undoubtedly her pilot had mi>scalculated the éltent 
to which he had passed the McLape when he ported bis wheel, and tbrew 
his vessel to starboard, across the bows of the McLane, whereby the mis- 
chief was occasioned, as he probably supposed tha^he had passed far 
enough ahead to enable him to swing in and clear {ler. Being tlie over- 
taking vessel, the Brothers was bouud, under rule 22, to keep clear of 
the McLane, and had no right to swing in across the bows, or place him- 
self in a position where he would corne across the bows of the McLane 
in order to pass her. The course of the McLane with her tpw was un- 
doubtedly at this time slightly diagonally across the stream, and it rwas 
the imperative duty of the pilot pf the Brothers, as this ail occurredin 
broad day-light, and when there was nothing to interfère with his seeing 
the course of the McLane, and estimating her rate of speed, and noting 
the fact that she had a tow behind her, which she was bound to carry 
clear of the protection of the bridge pier, not to put himself in a position 
to cross the path of the McLane, or bring his vessel in collision with her. 
This he evidently did not do, but, as I hâve already said, miscalculated 
the extent which he had passed the McLane when he put his helm to 
port, and swung his tug so that her stem collided with the bows of the 
McLane. 

Suppose that the Brothers, instead of having collided with the schooner, 
had hersèlf received serious damage from the collision with the McLane, 
and had brought suit against the latter for such damage, could there be 
any doubt, under the facts, that ail the fault would bave been found to 
lie with the Brothers, and that she would bave been compelled to bear 
the damage by reason of her pwn négligence? If such would be the "ver- 
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dict, aa betweeh the two tngs, tlnder the circumstances supposed, It seems 
to me it completely answers the daim that the McLane should beat any 
portion of the damage sustained by the Campbell. 

The exceptions to the commissidner's report are sustained, and a d©- 
cree may be entered finding that the collision between the Brothers and 
the Campbell was bfought about solely by the négligence of the former, 
and that the daibages shall be assessed agaînst the Brothers alone. The 
McLane, having been brought into the case at the instance of the owners 
of the Brothers, must be awarded costs against the Brothers. 



Thb LtVB Oak.' 

Cablson and others v. Thb Livb Oak. 

{DUiriet Court, N. D. IVinOi». February 7, 1887.) 

1. UASimat LiBire— STiiLB Claihs— IiAxz Praotiob— Hbaueit's Wasi». 

The irages of seamen for the ptevious season, if sned upon durin^; the m»* 
son af ter they hâve accrued, are ûot stale, as against the claims of mortgagee* 
whose mortgages were executed before the wages were earned. 
8. Samb— MosTSAOCB rs Posbessioit. 

A mortgagee who permits a mortgagor to retain possession subjecti a rw- 
sel to aucn fiens as may accrue under the latter'g management 

SdmyUr & Ktemer, for intervenons. 
H. W. Magee, for mortgagees. 

Blodoett, J., (praUy.} The libel in thîs case is for wages eamed by 
libelants during the season of 1885 and 1886. The schooner bas been 
sôld, and hér proceeds brought into court; and Mrs. Esther Bobinson 
and Robert Liston bave intervened as mortgagees, claiming to be paid 
oui of the proceeds in court in préférence to the wages earned in 1885, 
—Mrs. Robinson's mortgage having been given in April, 1882, and due 
one year after date, and Liston's mortgage having been given in April, 
1885, and bôth mortgages duly enrolled in the office of the collector of 
customs in the home port of Ôie vessel. After payment of the costs and 
the unchallenged maritime liens there is not money enough lefk to pay 
thé libelants and thèse two mortgages in fuU, and it is now urged in be- 
half of thèse mortgagees that their mortgages are superior claims to the 
wagéS ëamed in the season of 1885, on the groùnd that the wages of 
1885 are stale claims, and should not be enforced as against thèse mort- 



. In the case of Tke Harriet Ann, 6 Biss. 13, 1 had occasion to consider 
'and pass upon the «[uestion of stale maritime claims, as against the rlght» 
of the 5onà;^purchasers, and there held that a claim for seamen's wages 

* Béported by Tb«odoi'e H. Ettiiig, Ksq., of the Philadelphia bar. 
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was stale, as against a bonafide purchaser for value, if not prosecuted 
during the season after the claim accrued. It was there stated thatsuch 
had been the practice in this district for many years, and subséquent in- 
quiry satisfies me that I was correct in that statement, and that the prac- 
tice in this district has been to enforce maritime claims if proceedings 
were commenced during the next season after the claim accrued. 

About half the wages sued for in this libel accrued during the aeason 
of 1885, and proceedings to enforce the same by a libel upon the vessel 
were commenced in September, 1886. Both thèse mortgages were given 
before the services were rendered for which the wages in question are 
claimed, and Mrs. Robinson's mortgage was long past due at the time 
thèse wages were earned; she having aUowed the vessel to remain in the 
possession of the mortgagor, and thèse debts to accrue after her right of 
foreclosure was complète, while Liston's mortgage, like Mrs. Robinson's, 
left the vessel in the hands of the morigagor, and subject to such mari- 
time liens for wages and supplies as might accrue under thQ mor^agor's 
management. The facts bring the question in this case clearly within 
the rule announced in the case of The Harriet Ann, and I see no reàaon 
why that rule should not be foUowed hère. 

The motion to apply the proceeds upon the mortgages in préférence to 
the wages of 1885 is overruled, and an order wiU be entered directing 
that the wt^es and other maritime liens be paid in full ovA of the pro- 
ceeds before anything is applied on the mortgages. 



The Snow Dbop.* 

United States v. The Snow Dbop. 

iOircuîtCourt,8.I).Miiêùiippi.3a,nn9,ij,lS&I.) 

Admiral-pî— Practice— Eev. St. §§ 2807, 3088. 

Whether a libel can be maintained on tlie instance side of the court to re- 
cover f rom the vessel, under U. 8. Rev. Bt. § 8088, the ijenalty imposed on the 
master and mate for violation of section 2807, both sections being embf aced in 
title 84 of the Revised Statutes, (" Collection of Duties, ") without an averment 
beiiig niade as to previous seizuie by the customa offlcers within the district, 
quogre. See The Missouri, 3 Ben. 508. 

Same— 21 8t. at Labge, 322. 

TJnder thè statute approved February 8, 1881, (31 St. 323,) in order to recover 
any penalty or forfeiture by force of any of the provisions of title 84 of the 
Revised Btatutés, the govemment must allège and prove that, at the time of 
the alleged illégal act charged, the master or owner was a consenting party or 
privy thereto. 

Admiràlty Appeal. 

J. B. Harris, U. S. Atty., for the Government. 

TTïtttom GVamt, for claimant. 



' Reported by Joseph P. Hornor, EsQ., of the New Orléans bar. 
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Pakdee, J. The libel in thîs case is to recover from tlie vessel, un- 
der section 3088, Rev. St., the penalty imposed on the master and mate 
for violation of section 2807, Rev. St.; both sections being embraced in 
title 34, "Collection of Duties," Rev. St. The libel seems to be brought 
on the instance side of the court, following the case of The Missouri, 3 
Ben. 508; no averment being made as to previous seizure by the customs 
officers within the district. 

The claimant urges as fatal to the libel (1) that a previous seizure was 
necessary as a jurisdictional fact; (2) that the vessel cannot be held un- 
til the master has been convicted and the penalty adjudged against him; 
(3) that the libel does not aver that the ownër or master, at the time of 
the alleged. illégal act, was a consenting party or privy thereto. 

With regard to the first two objections, I am disposed to adopt the 
reasonîng and conclusions of Judge Benedict in The Missouri, swpra, as I 
find that since its rendition it has been.generally followed in practice in 
this circuit,,and because I find noauthoritative décisions to the contrary 
rendered since,the adoption of the Revised Statutes. 
;. It will be nofâced .that the leading case as to the necessity of seizure to 
give jurisdiction(2'Ae4nw, 9 Crandh, 289) was based upon the wording 
ofsectionSofthejudiciaryactof 1789, (1 St. at Large, 76;) and also that 
the wordsof that act, to-wit, "includîng ail seizures under laws of import 
navigation extrade," etc., are not reproduced in the Revised Statutes in 
connection with the grant of jurisdiction to the district courts. How- 
ever, if we consider the adjudged cases, and the proper construction of 
admiralty ruie 22, the question presented is one of great difBculty; and 
I should hesitate to give a décision upon it without a more exhaustive 
examination, and a fuUer argument, than has been had in this case. 

The question presented under the third objection is one of little diflQ- 
culty, and is décisive of the case. By statute approved February 8, 
1881, (21 St. at I^arge, 322,) it is declared as foUows: 

"That no vessel used by any person or corporation as common carriers, in 
the transaction of their business as such common carriers, shall be subject to 
seizure or forfeiture by force of the provisions of title thirty-four of the Re- 
vised Statutes. of the United States, unless it shall appear that the owner or 
master of such vessel, at the time of the alleged illégal act, was a consenting 
party or privy thereto." 

! In order, therefore, to charge the vessel with responsibility for the al- 
leged illégal act charged in the libel in this case, the consent or privity 
of the owner or master must appear aflSrmatively; in other words, must 
be alleged and proved. This necessary averment is entirely omitted 
from the libel; and, under thé évidence in the caae, it cannot be said to 
appear, éxceptinferentially', and in' a négative wày, that the owner or 
master was a consenting party or privy to the alleged Ulegal act. The 
objection appears to bave been taken in the district court, and it was 
strongly urged in this court; so it is clear that the government proctor 
has not been surprised, and that the difficulty lays in the facts of the 
case as well as in the pleading. 
The decree will be entered dismissing the libel. 
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Whitman V. HuBBELL, Treasurer, etc. 
(Œreuit Court, 8. D. Mie York. Februaiy 33, 1887.) 

1. Ebmotai, of Causes — Amottnt in Dispute. 

In a suit to restrain the maintenance by défendant of an awning over a part 
of a Street adjoining the plaintifE's premises, the matter in dispute is the value 
of the right to maintain the awning, and net the amount of damage done by 
it to plaintifiE. The value of such right held to be more than $500, within the 
meaning of Act of March 3, 1875, (18 St. U. S. 470, § 3,) relating to removal of 
causes ôom state courts to United States courts. 

2. Samb — CiTizBNsmp— Défendant Subd tn Représentative Capacitt. 

The représentative character of a party does not affect his right of removal 
of the cause from a state court to the United States circuit court. It dépends 
: upon his citizenship alone, 'without regard to that of those whom he repré- 
senta, or of those who are interested in the controversy, but are not parties to 
the record. 
8. Parties — Pbbsidbnt or Trbasuebk of Joint-Stock Association — Subd 
AjLONB-iGoDB Civil Proo. N. Y. §8 1919, 1933. 

Under sections 1919, 1933, Code Civil Proc. N. Y., suit may be brought by 
or against the président or treasurer of a joint-stock association, instead of 
joinmg ail the individual œembers. 

In Equity. 

Ira D. Warrm, for plaintiff. 

^rence A. Bernard, for défendant. 

Wheeleb, J. The plaintiff is a citizen of New Yort, and the défend- 
ant of Connecticut. The Adanis Express Company is a joint-stock asso- 
dation of New York. This suit was brought in the state court to re- 
strain the maintenance of an awning over a part of Great Jones street 
adjoining the plaintiffs premises. The défendant removed the cause 
into this court. The plaintiff moved to hâve it remanded because as he 
says the matter in dispute does not exceed the sum or value of $500, 
and there is not a controversy in it between citizens of différent states. 
Act of March 3, 1875, (18 St. 470, § 2.) The matter in dispute is the 
value of the right to maintain the awning, not the amount of damage 
done by it to the plaintiff. RaUroad Co. v. Ward, 2 Black, 485. This 
appearsto be more than $500. The Adam s Express Company is a part- 
nership, and not a corporation. It has no existence apart from the 
members, and does not appear to be of itself a citizen of any place. 
The law of the state permits suit to be brought by or against the prési- 
dent or treasurer of such an association, instead of joining ail the indi- 
vidual members. Code Civil Proc. §§ 1919, 1923. When an action is 
80 brought, no action can be brought against the members except on 
feUure to obtain satisfaction of the judgment. Section 1921. The 
oSicer isthe only défendant on the record, although he represents the 
association, and the exécution against him, if obtained, is to be satisfied 
ont of the assets of the association. Section 1921 . The controversy is 
therefore between citizens of différent states in this case, although others 
who may or may not be citizens of the same state with the plaintiff are 
v.30F.no.2— 6 
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interested in the controversy. The représentative character of a party 
does not afiect his right of removal. It dépends upon his citizenship 
alone, without regard to that of those whom he represents, or of those 
who are interested in the controversy, but are not parties to the record. 
Marshall v. Railroad Oo., 16 How. 314 j Knapp v. Eailroad Oo., 20 Wall. 
117. 



Palmeb v. McCoemick and others. 
(Circuit Court, 2f. B. lowa, W. B. March 1, 1887.) 

1. Non-Kbsidbnts— Sbevicb on, bt Publication— Nbwbpapeb with "Patent 

Insede"— Whbbb "Pbintbd. " 

In case of a local paper made up partly of a "patent inside, " printed in an- 
other State, the paper is "printed' in the county where itisissued, withinthe 
tneaning of a statate regulating publication of notice in actions against non- 
residentg. 

2. SAMBr-DBFBNDANT COMING INTO StATE— EffBOT. 

The right to hâve service by publication on a non-resident défendant is not 
defeated by the fact that such défendant is in the habit of coming into the 
State as of teu as once in two weeks. 
8. Same— Affidavit— FoBM. 

The affldavit for jjublication may, under the lowa statnte, be made by an 
attomey, and is not insufflclent for not containing the words, " Th» State of 

lowa, Oouniy — «»., " if it clearly appears from it in what court, State, and 

county the case is pending. 

À. MOKTGAGBr— FOBECLOStJKE— RBUBF DT EquITT— MiSFOBTDNBS OF MOHTOASOR. 

The fact that a mortgagor's f allure to redeem from the mortgage, a.nd from 
the foreclosure thereof , was caused by his misfortunea resultinç from the 
"grasëhopper plague, " held not ground for relief in equity, as agamst a valid 
leg^ title under the foreclosure. 

In Equity. Suit to redeem from mortgage, and to set aside decree of 
foreclosure. Dçmurrer to amended bill. 
J. ÏF.Qjryiforcomplainant. 
Baily, Osbome & Peters, for défendants. . 

Shieas, J. This cause bas already been before the court upon a d&- 
murrer to the bill; the main question presented thereby being that of the 
jurisdiction of the state court to render a decree foreclosing a mortgage 
on realty within the jurisdiction of the court, the morlgagor being a non- 
resident of the state, and the only notice given of the pendency of the 
suit being by a publication made according to the provisions of the state 
fitatute. It was held that the court had jurisdiction to render such a 
decree, the proceeding being practically in rem. See opinion 28 Ped. 
Bep. 541. In support of the conclusion therein reached, see case of 
Freeman v. Alderson, 7 Sup. Ct. Rep. 165. Complainant bas now 
amended his biU, setting up other facts which he claims defeat the de- 
cree of foreclosure, and the sale made in pursuance thereof; and to the 
bill as amended défendants again demur, and counsel hâve very fully 
<îiscussed the questions thus presented. 
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It îs averred in the bill thàt the notice of the pendency of the fore- 
closure suit in the slate court was published in the Spirit Lake Beacon; 
that this paper was not whoUy printed and published in Dickinson 
county, lowa; that it was owned by J. H. Smith and A. B. Funk, who 
resided and had their only place of business at Spirit Lake, Dickinson 
county, lowa; that one-half of said paper was printed in Dickinson 
county, and the other half in Illinois; or, in other words, the paper was 
made up of a " patent inside" printed in Chicago, the outside being printed 
at Spirit Lake, and from thence distributed to its patrons. 

Section 2619 of the Code of lowa provides that "the publication must 
be made by publisbing the notice required in section 2599 of this chapter 
four consécutive weeks in some newspaper printed in the county where 
the pétition is filed, and, if there be none printed in such county then 
in such paper printed at the next nearest county of this state; which pa- 
per shall, in either case, be detennined by the plaintiff or bis attorney." 
On behalf of complainant, it is contended that, under the provisions of 
this section, a paper gotten up as was the Spirit Lake Beacon is not 
printed in the county wherein it is issued, and that a notice published 
therein is not sufficient to give the court jurisdiction to render a decree 
of foreclosure; and in support of this contention is cited the case of Oooke 
y. TaUrmn, 40 lowa, 133. Ali that is decided in that case is that the 
newspaper in which the publication is made must be printed in the 
county wherein the suit is brought, or, if there be none such, then the 
notice must be published in a newspaper printed in the next nearest 
county. What is meant by "printed" is not determined or discussed, 
and hence the case throws no light upon the point now presented. 

Counsel for complainant does not in bis argument enlighten us upon 
what he deems to constitute printing a newspaper, further than to aver 
that the statute is plain, clear, and concise, and needs no construction 
further than to hold that, if it is averred that the paper was partly or 
one-half printed in Dickinson county, and one-half in Illinois, that is 
équivalent to showing that it was not printed in Dickinson county. It 
is apparent, however, that the meaning of the statute is not so clearly 
expressed as to avoid the necessity of construction; or, rather, the stat- 
ute does not attempt to define what is meant by the word "printed," as 
therein used, and its meaning is therefore to be sought in the light of the 
context and of the object and purpose of the statute. 

When the sheets of paper, with the outside in blank, were received at 
the office of the Spirit Lake Beacon, it could not be fairly said that they 
were then parts of the newspaper known by the name of the Spirit Lake 
Beacon. That which conferred upon thèse sheets the characteristics which 
converted them into copies of the Spirit Lake Beacon was the work done at 
Spirit Lake. The statute does not déclare that the whole of the work neces- 
essary to print the paper must be done in the county. The object of re- 
quiring the notice to be published in a paper printed in the county wherein 
the action is brought is to secure notice to the parties in interest, upon 
the theory that they will be more likely to see the paper published in the 
couiïty wherein their property is situated, or, if they bave an agent rep- 
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resenting their înterests, he will probably be a résident of the county, 
and hence be more likely to see the notice thus published. Would the 
fect that the Spirit Lake Beacon had what is termed a "patent inside," 
printed in Chicago, in any way tend to defeat the object of publishing 
the notice therein? According to the theory of complainant, the notice 
in the foreclosure suit ought to hâve been published in a paper printed 
in Webster county, yet it is clearly apparent that parties interested in 
lands in Dickinson county would be nmch more likely to examine the 
columns of the Spirit Lake Beacon for notices afifecting their interests 
than those of a paper printed in Webster county. It being tme, then, 
that the owners of the Beacon lived at Spirit Lake, had their sole place 
of business thereat, and that the portion of the paper which identified it 
and made it the Spirit Lake Beacon was printed at Spirit Lake, it must 
be held that the paper known as the Spirit Lake Beacon was in fact 
printed in Dibkinson county, and that the publication of the notice 
therein wa&a sufficient compliance with the provisions of section 2619 
of the Code to confer upon the court jurisdiction of the foreclosure pro- 
ceedings. 

It is aiso averred in the amended bill that complainant, when the fore- 
closure suit was brought, resided in Minnesota, but that he was fre- 
quently in Dickinson county, coming to Spirit Lake as ôften as once in 
two weéks, and that it was therefore possible to obtain personal service 
upon him in the state. When the suit in foreclosure wasfiled, the com- 
plainant and his wife, who were the défendants therein, were résidents 
of Minnesota, andj unlessgifted with unusualforesight.it would be im- 
possible for C. H. McCormick & Bro. to know whether thèse parties 
would or would not visit lowa so that service could be had upon theni. 
If, at the time the affidavit for publication was made, they were not in 
lowa, service could not be made upon them in the state; and, as they 
were not résidents of the state, the bare possibility that they might visit 
the state would not defeat the right to obtain service by publication. 

It also urged that the afBdavit for publication was made by an attor- 
ney, and is informai, becauseit does not contain the words, " The State of 
lowa, Dkkimon Govmty — ss." In the case of Banta v. Wood, 32 lowa, 
469, it is ruled that an attorney for the party bas authority to make the 
requisite affidavit under the statute, and the form thereof clearly de- 
scribes the case in which it is made, the court, state and county, in 
which the suit is pending, and the officer before whom it is made, to- 
wit, the clerk of jthe court. It cannot be held insufficient simply be- 
cause it may be somewhat informai. 

Counsel for complainant discusses at some length the question of the 
statute of limitations, as applicable to the right to redeem from a mort- 
gage, or to the right to attack a void judgment. Thèse questions do not 
arise in this case. The allégations of the bill fail to show that the de- 
cree of foreclosure is void, and, if it is not, then the salé based thereon 
was valid, and thereby the right to redeem from the mortgage was ter- 
minated, leaving simply the statutory time for rédemption from the sale. 
By the express provisions of the statute, the complainant was allowed 
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two years in which to appear in the foreclosure suit, service being by 
publication only; yet he permitted this time to elapse, though he doubt- 
less well knew that the decree had been entered. The bill fails to set 
forth any fact or facts which show that the state court had not jurisdic- 
tion of the foreclosure proceedings. The decree therein cannot be held 
void, and, being valid, the sale made in pursuance thereof ripened into 
a title, which has passed to the défendant Crandall. That the failure to 
redeem within the proper time was caused by the misfortunes of com- 
plainant, resulting from the "grasshopper plague," may be true, but 
that is a misfortune of which the conséquences should not now be vis- 
ited upon the défendants, who had no part or lot therein. Courts of 
equity cannot alone base a decree against a défendant upon a misfortune 
of the complainant. If a légal title is vested in a défendant, as there is 
in this cause, he cannot be deprived thereof, save upon some ground 
which affects him, or shows that it would be inéquitable or unjust for 
him to retain his légal advantage against the superior equity of the op- 
posing party. 

The State of facts set forth in the bill as amended fails to show a ground 
for holding the title of thé défendant void in law, and likewise fails to 
show & auffioient reason why a court of equity should interpose to de- 
feat a title which has been allowed to remain undisturbed for eight years. 
The demurrer to bill is therefore sustained, and aame will be dismisséd 
at cost of complainant. 



NicKEESON and others ». Atchison, T.' & S. F. R. Co. and others.' 
(Oà-euit Court, D. Kansas. June, 1880.) 

1. Eqtjitt — Péactick in United Staxbs Cibouit — Ageeed Facts •wrrHOtiT 
Plbading— Bbv. St. U. 8. § 918. 

This court will not take cognizance of a case în equity, in which parties 
agrée upon a statement of facts, and stipulate that the court shall take juris- 
diction, try the cause, and render decree without pleadlngs. 

3. S^ME— Pkacticb in State Coubts— Comp. Laws Kan. Ch. 80. 

'Ihe stattite of Kan sas, authorizing suoh a proceeding in the courts of that 
State, confers no jurisdiction upon this court, sitting as a fédéral court of 
equity, nor does it change the chancery practice in this court in any respect. 

{SyOabus by the Oowt.) 

In Equity i 

Ross Bums and A. A. Hunt, for plaintiffl. 

Geo. R. Peck, for défendants. 

McCeaby, J. a stipulation has been filed, signed by the parties to 
this controversy, setting forth an agreed statemeût of facts, and consent- 

•Thls case was inadvertently overlooked whén filed, and is now published at the re- 
-quest of a aubscriber. See 17 Fed. Bep. 40S. 
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ing that the court may take jurisdiction, hear, try, and détermine the 
case, and render decree without pleadings. Section 913 of the Revised 
Statu tes of the United States provides that "the forms and modes of pro- 
ceeding in suits of equity, * * * fn the circuit and district courte, 
shall be according to the principles, rules, and usages which belong to 
courts of equity, * * * except when otherwise provided by statu te 
or by rules of court, made in pursuance thereof." It is well settled that 
this statute adopta the equity practice as it existed in England at the 
time of the passage of the judiciary act. I am not aware of anything 
in that practice that would authorize the institution of a proceeding in 
equity, by the filing in court of such a stipulation as that now before 
me. I take it to be well settled that the practice in a court of equity is 
regulated by law or rule and cannot be varied by the agreement of the 
parties. This court cannot be constituted a board of arbitration, in the 
absence of a law of the United States to authorize such a proceeding. 
We are referred to a statute of Kansas, which seems to authorize such a 
proceeding in the courts of that state, (Comp. Laws Kan. c. 80;) but it is 
dear that the jurisdiction and practice of this court as a court of equity 
is not aflfected by that statute. BoyU v. 2!acharie, 6 Pet. 658; U. S. v. 
Hovdand, 4 Wheat. 115; Neves v. Scott, 13 How. 271j Noonan v. Lee, 2 
Black, 607; Bobîngon v. Oampbdl, 3 Wheat. 323. 
The application is overruled. 

FosT£B, J., concurs. 



CmcAao & I. R. Co. and another v. Pyne and others. 
(Oireuit Court, S. D. Nm York. February 22, 1887.) 

RA.iiiR0Ai>s — Bonds— Patmbnt bbfobb Matubitt. 

The complainantraiiroad, having ezecuted certain inortgage bonds payable 
in 80 years, made a trafflc contract with another railroad by which it was 
agreea that the latter road should retain complainant's share of the earnings 
under the contract, ànd pay them over semi-annually to a trustée, to be ap- 
plied to the rédemption oi the bonds, the contract to continue in force'for 80 
years, "or for »o long^ a time asTrilI be sufflcient to provide a fond large euough 
to redeem ail of said bonds. " This a^eement Was indorsed on the bonds. 
Seld, in an action between the complainant railroad and the bondholders, 
that this agreement did not give the railroad the right to pay off the bonds as 
soon as a fund sufBcient for that purpose had accrued, and without waiting 
for the expiration of the 30 years, when the bonds were to maturâ. 

On motion for Interlocutory Injunction. 
J5. H. Bristow, for complainants. 
Joseph H. Ckoaie, for défendants. 

Wallacb, J. The complainants seek an interlocutory injunction to 
restrain the défendants from prosecuting actions at law. The bill of 
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complaint allèges that the complainants are entitled to discharge and re- 
deem certain mortgage bonds, amounting to $600,000, created by the 
Chicago & lowa Railroad Company, one of the complainants, and owned 
by the défendants; that the défendants hâve brought actions at law 
against such complainant to recover upon coupons for unpaid interest of 
said bonds; and that the matters of the bill cannot be interposed by way 
of défense to the actions at law, but are of équitable cognizance solcly. 

The défendants hâve acquired the bonds and coupons as the executors 
and legatees under the will of Moses Taylor, deceased. Taylor pur- 
chased the bonds after they had been negotiated by the Chicago & lowa 
Railroad Company. At the time of the purchase each bond had printed 
upon it a contract between that company and the Chicago, Burlington 
& Quincy Eailroad Company. Unless this contract authorizes the com- 
plainants to discharge and redeem the bonds before maturity, they are 
not entitled to équitable relief. The bonds are part of an issue of 1,000 
for $1,000 each, dated, respectively, November 1, 1869, payable in 
30 years from January 1, 1870, with interest semi-annually, on the first 
days of July and January, at the rate of 8 per cent. i)er annum, and 
are secured by a mortgage executed to the Farmers' Loan & Trust Com- 
pany as trustée. The contract, after reciting that the Chicago, Burling- 
ton & Quincy Railroad Company bas made a contract with the Chicago 
& lowa Railroad Company for a joint transportation business, by the 
terms of which there will accumulate in the hands of the former "a 
large amount of money" belonging to the latter, and that the latter is 
"desirouB of providing a fund to secure the payment and ultimatè ré- 
demption " of a certain mortgage, and the bonds issued under it, con- 
tains the following conditiorls: 

"Now, therefore, it is hereby mutually agreed by and between the parties 
that the said Chicago, Burlington & Quincy Bailroad Company are hereby au- 
thorized to retain in their bands ail the money which may be eamed in said 
joint business, and on the flrst days of April and October in each year pay 
over ail moneys so accumulated in their hands as belong to said Chicago Sa 
lowa Eailroad Company to the Farmers' Loan & Trust Company of the city 
of New York as trustée, to be used by it as provided in said mortgage, for 
the purpose of providing a sinking fund for the rédemption of said mortgage 
bonds. This contract shall beconstrued to benot only a contract between 
the parties, but also a contract between the parties and the holders of said 
bonds. This contract is to be in force for thirty years, or for so long a time 
as will be sufflcient to provide a fund large enough to redeem ail of said bonds, 
after which time the eamings from the joint business shall be paid over to 
the said Chicago & lowa Eailroad Company." 

There is no provision in the mortgage respecting a sinking fund, and 
it is obvions from this circumstance, and from someother récitals in the 
:^eement which bave no application to the présent mortgage, that the 
agreement was not originally executed with any référence to the mort- 
gage which secures the bonà in suit, but was intended to carry out some 
understanding of the parties relative to a difierent mortgage created or to 
be created by the Chicago & lowa Railroad Company. This circum- 
stance is unimportant, however, inasmuch as the agreement was printed 
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upon the bonds în controversy. Being placed there, the inference is ir^ 
resistable that it was intended by the parties, so far as applicable, to re- 
fer to those bonds; and the only question is as to its légal effect as qual- 
ifying the contract between the Chicago & lowa Eailroad, Company and 
the bondholders, evidenced by the bonds themselves. 

The contract does not contain any express undertaking on the part of 
the Chicago, Burlington & Quincy Railroad Company. It is silent as 
to the time when the bonds are to be paid or redeemed, silent as to the 
scheme of the sinking fund, silent as to the duties of the trustée, and 
silent as to atiy rights or obligations on the part of the bondholders. 
Where an instrument is thus inartificially expressed, or when its terms 
are so obscure, irnperfect, or ambiguous as to leave its true meaning in 
doubt, the court niust endeavor to ascertain thè intention of the parties 
by a resort to the language employed, the subject-matter, and the sur- 
rounding circumstances. Barredav. Silsbee, 21 How. 161; Nashv. Towne, 
5 WaJl. 689; HvÂson Canal Go. v. Pennsylvania Ooal Ço., 8 Wall. 276; 
Moran v. FraÛier, 23 Wall. 492. . But, vvhile previous and contemporary 
facts may be considered to ascertain the subject-matter of the contract 
and the meaning of terms, they cannôt be given effect to mpdify the plain 
lai^uage used. Maryïand v. ÉaUroad Go. , 22 Wall. 105 ; Brawley v. U. S. , 
96 U. S. 168. There are no extraneous circumstances alleged in the bill or 
answer which are of any value to assist the court in placing itself in the 
situation of the parties, and the contract must be interpreted, therefore, 
withottt any matèrial aid or light from that source. 

Although the agreemen^ does not contain any express promise on the 
part of the Chicago, Burlington .& Quincy Railroad Company to apply 
the moneys which may arise in its hands to the purposes of the trust, 
but by its terms merely authorizes that Company to retain and pay over 
the moneys to the trustée, some reciprocal obligation on the part of that 
Company is to be implied from its signature to the contract. It is plain 
that both parties intended that a fund should be created and lodged in 
the hands of the trustée for the payment and rédemption of the bonds; 
that this fand should be kept by the trustée in order that it might be so 
applied; and that the holders of the bonds should bave the benefit of the 
! security of such a fund, and become parties to the contract. The clause 
by which the Chicago & lowa Company agrées that the Chicago, Bur- 
lington & Quincy Company shall retain and pay over to the trustée the 
moneys which are thus to constitute the trust fund is of no efficacy, un- 
less the Chicago, Burlington & Quincy Company assumes the obligation 
ofdoing so, and should therefore be construed as importing a promise 
on the part of the latter to retain and appropriate the moneys in the 
manner' specified. Pordage v. Ook, 1 Saund, 319; Barton v. McLean, 
5 Hilly 266; Baldmn v. Hwmphrey, 44 N. Y. 609; McJntyre v. Belcher, 
14 C. B. (N. S.) 654; Becdey v. Stuart, 7 Hurl. & N. 763. 

It is apparent from the référence in the agreement to the sinking fund 
that the two railroad companies originally intended to create a sinking 
fund, and provide thereby for the payment and rédemption of the bonds, 
and they intended to incorporate into the mortgage the scheme and plan 
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of administration of this fund. Had the provisions which were thus in 
the miuds of the parties been inserted in the mortgage, the purchasers 
of the bonds would hâve been fuUy informed of their purport. As it is, 
however, the référence to the sinking fund does not aid the agreement 
in defining how or when the bonds are to be paid or redeemed. Sink- 
ing funds are created with provisions for the accumulation aud dispo- 
sition of the moneys of which they consist, as various as are the préfér- 
ences of those who originate them. The terra "sinking fund" merely 
signifies a fund created for extinguishing or paying a funded debt. 
Ketchum v. Oity of Buffalo, 14 N. Y. 379. When the bonds are to be 
paid or how, — whether they are to be called in and retired according to 
lot, whether they are ail to be purchased when the fund is sufïiciéntly 
large, or whether the fund is to be kept by the trustée, and applied to 
the payment of the bonds at maturity, — is left wholly to conjecture. 

The agreement between the Chicago & lowa Company and the bond- 
holders is to be coUected firom the terms of the bond and the provisions 
of the contract indorsed upon the bonds. Both instruments are to be 
read together as qualifying and supplementing each other. By the con- 
tract the Chicago & lowa Company offers, and the bondholders (by ac- 
cepting the bonds) accept, the undertaking of the Chicago, Burlington & 
Quincy Company to pay a trustée named, at semi-annual periods, such 
indefinite sums of money as may accrue in the hands of the Chicago, 
Burlington & Quincy Company belonging to the Chicago & lowa Com- 
pany, such sums to be used by the trustée for providing a sinking fund 
for the payment and ultimate rédemption of the bonds, the payments to 
be made by the Chicago, Burlington & Quincy Company to the trustée 
until a sufficient sum is created for that purpose. By the terms of the 
bond the Chicago & lowa Company are to pay interest on the bonds 
semi-annually until the principal sum matures, and are to pay the prin- 
cipal January 1, 1900. In légal effect this is a provision that the holder 
shall not be required to accept the principal before January 1, 1900. 
Brmvn v. Cole, 14 Sim. 427; Saunders v. Frost, 5 Pick. 259, 266. 

The bond further provides that, in case of six months' continued de- 
fàult in the payment of interest, the principal shall become due, at the 
option of the trustée named in the mortgage, unless a majority in inter- 
est of the bondholders înstruct the trustée to waive the default or annul 
bis action. Although the only duty imposed in terms upon the trustée 
is to use the moneys paid to him as a sinking fund for the payment and 
ultimate rédemption of the bonds, the implied duty is plainly incum- 
bent upon him to exercise the diligence always required of a trustée in 
the custody and investment of trust funds. He is a trustée for both the 
Chicago & lowa Company and the bondholders. He is not to pay the 
interest on the bonds as they mature, but he is to pay and redeem the 
bonds ultimately. The Chicago & lowa Company is the primary obligor 
for the payment of both the interest and principal of the bonds. The 
Chicago, Burlington & Quincy Company is a surety to the extent of the 
moneys that come to its hands. If the Chicago & lowa Company pay 
the bonds, the trust ceases, and the trustée must then pay over the fund 
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to that Company. If the Chicago & lowa Company pays the interest 
■when it matures, it tas until January 1, 1900, to pay the principal. If 
it makes default, and the bondholders elect to treat the whole principal 
as due, it will no longer hâve any interest in the trust fund, and the sole 
duties of the trustée will consist in protecting the rights of the bondhold- 
ers, and securing to them the fund created by the contract. If, before 
the day named for the pay ment of the principal of the bonds, a sufRcient 
sum accumulâtes in the hands of the trustée to pay the principal, the 
bondholders are nevertheless entitled to their semi-annual interest, at the 
rate of 8 per cent., until the principal becomes due. There is no lan- 
guage in the contract which authorizes the trustée to pay the bond, with- 
out the consent of the bondholders, at an earlier day than the time when 
the principal matures, or which requires the bondholder to receive pay- 
ment, 

The argument for the complainants is that, when the parties agreed 
that a fund should be created for the payment and rédemption of the 
bonds, they nec'essarily contemplated that it should be applied to that 
purpose as soon as it was of sufficient amount to effect the object in 
view. This argument overlooks the récital in the contractthat the fund 
ia to be provided for the payment and ultimate rédemption of the bonds, 
a récital which is inconsistent with the hypothesis that the parties con- 
templated a payment before the mortgage should beeome due. Strictly, 
there can be no rédemption until the mortgage is due, (2 Jones, Mortg. 
§ 1052;) and the use of the word "ultimate" would seem to indicate that 
the fund was not expected to be available for the strict rédemption of the 
bonds at maturity. But the argument is unsound because the implica- 
tion suggested is controUed by the express stipulation of the parties, 
contained in the bonds themselves, that the bondholders are to hâve 
their semi-annual interest for 30 years, and by the condition implied by 
law that they are not to be requiredto accept the principal sum until 
January 1, 1900. 

If it were necessary, the rule of interprétation might be invoked that, 
where doubt exists as to the construction of an instrument prepared by 
one party, upon the faith of which the other party has parted with his 
money, that construction shall be adopted "which will be favorable to the 
latter. Noonan v. Bradley, 9 Wall. 395. But it is not necessary to rely 
upon this rule of construction of contracts. When the contract was 
prepared, it was to be indorsed upon bonds about to be offered for nego- 
tiation to the public. It is not to be supposed that the Chicago & lowa 
Company designed to ingraft conditions upon the bonds which would 
make them less désirable for the class of investors who purchase such 
securities, and thus impede their negotiation upon the best terms. Such 
would indubitably be the effect of the contract if it were to be read as 
is now insisted by the complainants, because it would require the bond- 
holders to accept payment, and surrender their investments, at a time 
which they could not foretell, and depending whoUy upon the contin- 
gencies of the traffic contract between the two railroad companies. 

The language of the contract is consistent with a purpose on the part 
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of the Chicago & lowa Company to oËfer to tliose willing to invest in 
the bonds the secuiity of the fund which might be expected to arise in 
the hands of the Chicago, Burlington & Quincy Company, as an induce- 
ment additional to the security of the mortgage. This is the fair and 
natural understanding of the language which would be suggested to the 
mind of a purchaser. The contract should therefore be construed as in- 
tended to strengthen and fortify the bonds, and not as intended to re- 
quire the bondholders to surrender their investment at an earlier time 
than is provided for in the bonds. 

The motion for an injunction is denied. 



WooDEOPF V. DuBUcitiB & S. C. R. Co. and othera. 
(Ovreuit Court, 8. B. Nea Twrle. Febrnary 11, 1887.) 

1. iHjtrtiOTioii— AoAiNST Officebs 01' CORPOBi^TioK— Mbetino to be Hbld ih 
Ahothbb Btatb. 

An injxinction should not be granted in one state, to restrain offlcers of a 
corporation from voting upon proxies of the Btockholders, at an approaching 
meeting of Btockholders to be held in another state, upon an allégation that 
votingby proxy is only légal -when expressly allowed by statute, and that 
there is no sucn statute in the latter state; it is to be presnmed that the of- 
flcers of the corporation will proceed legally, and, if they do not, plaintifE -will 
not be without remedy. 

S. Pbikcipai and Agent— Dbposit op Cobpobatb Stock— Révocation. 

A deposit of corporate stock, made by a stockholder with the directors or 
their agent, to enable the stock to be voted on and to be sold, is revocable 
before sale. 

8. CoBPOKAMONS— RiaHT OF Officees TO UsB Proxibs of Stockholdbes. 

The offlcers of a corporation, having taken means to obtain from the stock- 
holders a deposit of their stock, together with powers of attorney, in the 
hands of sùch offlcers or their agents, in order to enable them, among other 
things, to vote on the stock at a stockholders' meeting, hM, that one stock- 
holder is not entitled to hâve the offlcers restrained from voting on the stock 
of others, upon the theory that the transaction créâtes a trust for the corpo- 
ration, unless corporate funds were used in doing what was done. 

4. Eqtjitt— Waivbe of Défendant' s Oath— Effbct op. 

The waiver by a complainant in equity of an answer under oath does not 
take away the right to anstrer under oath, and such answer, so far as respon- 
sive to the bill, must, upon motion for a preliminary injunction made upon 
bill and answer, be taken as true. 

In Equity. Motion for preliminary injunction, upon biU and answer. 

Clarmce A. Seward, for orator. 

John F. DiUon and John E. Parsans, for défendants. 

Wheelek, J. The défendant railroad company is a corporation of 
lowa, and ite railroad is situated in that state. The articles of incorpo- 
ration provide that the capital stock shall be $6,000,000, divided into 
ehares of $100 each ; that the afifairs of the company shall be managed 
by a board of nine directors, and that no person shall be elected a di- 
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reetor who is not the bonafide holder of $10,000 of stock; tliat an élec- 
tion shall be held on the second Monday in February in each year, at 
which four and five directors shall be alternately elected, to hold their 
oflBces for two years, and may fill vacancies. The orator is the ownerof 
200 shares of the stock, evideneed by certificates Nos. B 223 and 224, 
dated December 17, 1885, and issued to him. In view of exigencies 
likely to arîse in the aflfairs of the company, the directors caused a circular 
letter, dated July 1, 1886, and signed by the président, to be issued to 
the stockholders, setting forth the circumstances, and inclosing a power of 
attorney to the board of directors, or a lawful majority of them, authorizing 
them to sell or lease the property of the company, and to exécute neces- 
sary contracts and conveyances therefor, and to vote upon the stock of 
the stockholder addressed at any meeting called for the purpose of carry- 
ing into effect the premises, which the stockholders were requesled to 
eign and return. Many stockholders did sign and return them. On De- 
cember 13, 1886, a committee of the board of directors and the prési- 
dent addressed a letter to the défendants Drexel, Morgan & Co., request- 
ing them to receive stock from the stockholders, with power to transfer 
the same, and to issue negotiable receipts for it, such deposits to be made 
for the purpose of enabling the board of directors to dispose of the prop- 
erty and effects of the company in any way they might deem best; or to 
dispose of ail stock deposited, for the equal benefit of ail such stock, at a 
price not less than par; or to exécute a lease of the railroad and property 
on a basis to yield not less than 4 par cent, dividends to the stock, and 
to vote for such persons to constitute the board of directors as they may 
think désirable at the coming élection, — the conditions other than the 
power to sell stock not to become binding until a majority should hâve 
been deposited; and inclosed a form of agreement to thèse conditions, to 
be signed by the stockholders. And a circular letter of the président to 
the stockholders, requesting them to deposit their stock accordingly, was 
sent to the stockholders, with a copy of the letter to Drexel, Morgan & Co. 
A majority of the stock bas been deposited in pursuance of this arrange- 
ment. The orator bas deposited Ms certificate B No. 224, and kept cer- 
tificate B No. 223. A meeting of the stockholders for the élection of 
directors, of whom, by the articles of incorporation, four are to be elected, 
has been called to be held at Dubuque. The orator has withdrawn bis 
assent to the conditions of the letter to Drexel, Morgan & Co., revoked 
so far as revocable ail powers of attorney and proxies to vote for him on 
the 100 shares of stock deposited by him, and requested a re-delivery of 
the stock, which has not been done. 

This bill is brought, setting ont thèse matters at large, and alleging, 
on information and belief, that thèse things are done at the expense of 
the corporation by the directors, for the purpose of continuing them- 
selves in office; and praying, among other things, for a provisional in- 
junction restraining the corporation, and its officers and directors, and 
Drexel, Morgan & Co., from voting, or permitting to be voted upon, the 
orator's 100 shares of stock deposited; and from voting, or permitting to 
be voted upon, any of the other stock deposited with Drexel, Morgan & 
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Co. in pursuance of thèse arrangements. The défendants hâve answered 
the bill, and hâve denied that any of thèse things hâve been or are be- 
ing done by or at the expense of the corporation, or otherwise than aa 
stockholders, devising and carrying ont measures for the mutual benefit 
and protection of their interests in the corporation. The motion for a 
preliminary injunction bas now been heard npon the bill and answer. 

It is argued that this scheme is intended to be carried out by voting 
upon large amounts of this stock by proxy, and that the right to so vote 
can exist only by express statute, and that there is no such statute in 
lowa. It is not, however, deemed to be necessary to examine or pass 
tipon thatclaim as a ground for this motion. The élection is to be held 
in lowa, under the laws of that state. It is to be presumed that the 
ofBcerg conducting the élection will recognize and be governed by those 
laws. If they do not give heed to those laws as they are, or as they are 
claimed to be by the orator, he can doubtless object, and test the validity 
of what is done to the contrary by appropriate proceedings. This would 
seem to be a better course than for this court to undertake to détermine 
in advance what should there be determined, and what, for aught that 
appears, will there be properly and satisfactorily determined. 

The next question raised by the motion is whether the orator has the 
right to control the vote upon his own stock deposited with Drexel, 
Morgan & Co. He has not sold his stock himself. He has deposited 
it with them, with authority to sell it, but 'they hâve not sold it. He 
therefore remains the légal owner. They bave no interest in the stock 
coupled with the authority to sell; therefore there is no apparent reason 
why that authority is not revocable. The deposit was made to enable 
the board of directors to dispose of the property of the compauy, or of 
ail of the stock deposited, at a price not less than par, as well as to vote 
for directors. The directors do not appear to hâve acquired any vested 
right to the stock by the deposit sufHcient to prevent revocation of the 
authority to vote. It did not become theirs by the deposit; They were 
authorized to sell in a certain way, and, if they had sold, the sale would 
be good, but, not having sold, the title remains as before. It remains, 
in effect, his, with the right to control the vote upon it, which apparently 
cannot be granted away separately from its ownership. Griffith v. Jewett, 
15 Wkly. Law Bulletin, and Ohio Law J. 419. 

The remaining question is as to the right of the orator to bave the de- 
fendants Drexel, Morgan & Co., or the directors, prevented from voting 
upon thé stock of others deposited. It is urged for the orator that thè 
transaction créâtes a trust for the corporation itself. Whether it does or 
not dépends upon whether what is done in this behalf is done with cor- 
porate funds, for the corporation. The biU charges that it is so done. 
The answer dénies this, and in this respect it is directly responsive to the 
biU. By the law an answer so responsive is évidence which must be over- 
come by other évidence or stand. It is said that the orator waived an an- 
swer under oath, as the rules in equity provide may be done. This is 
not understood to take away the right to answer under oath, ajjd, when 
a défendant does so answer, the effect of the answer as évidence wquld 
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appear to rest upon the law of the subject, which the rules of court do 
not appear to attempt to change. The answer must therefore, in this 
respect, for the purposes of this motion, be taken to be true. If the 
stock was procured for the company, the défendants do not claim that 
it could be held for the company, and still be voted upon. Studdert v. 
Grosvmor, 33 Ch. Div. 528. As it is not so held, but is held for the 
other depositors of it as that deposited by the orator is held for him, 
the question is as to the right of the orator to control voting upon it as 
so held. It is not understood that there is any law of lowa to prevent 
directors from voting for others by yirtue of proxies, if any one can so 
vote. The other depositors may prefer to hâve the directors vote, or 
control the vote, upon their stock according to the arrangement. If so, 
that appeara to be their right. If any of the stock has been sold, the 
purchasers may prefer the same thing. An injunction against it in be- 
half of the orator would take away from them their right in this respect, 
and to that extent confer it upon him. As the case is now made to ap- 
pear, and is understood, this cannot properly be done. 

Motion granted as to the 100 shares deposited by the orator, and 
denied as to the residue. 



RoBEKTS V. KoEHLEB, Receiver, etc. . 
(Cfireuit Court, D. Oregon. February 25, 1887.) 

1. Cakriess — Op Passbngeks— Lien on Baggagb. 

The fare paid by a passenger to a carrier includes the transportation of his 
baggage; and the carrier has a lien thereon for the fare, and may detain the 
same until payment thereof. 

2. Samb— Casp nsr Jddgment. 

R. purchased an unconditional ticket for a passage on the Oregon & Cali- 
fornia Railway from Portland to Ashland, and, af ter his ticket had been taken 
up by the conductor, stopped over at Grant's Pass, without his consent, leav- 
ing his baggage, consisting of a large valise, to be carried on to Ashland, 
where it was taken charge of by the employés of the road. On the next day 
R. got on the train to Ashland, but refused to pay the fare thereto, $1.79, 
when the conductor allowed him to remain on the train, but refused to de- 
liver him his valise at Ashland until he paid the additional fare. Held, that 
the journey from Portland to Ashland was performed under one contract 
modifled by the action of R. in stopping over, whereby he incurred an addi- 
tional charge for his transportation, for which the carrier had a lien on tha 
baggage so long as it remained in his possession. 
(SyUabug by the Court.) 

Action to Recover Damages. 
Edward B. Watson, for plaintiflf". 
Earl C. Bronaugh, for défendant. 

Deady, J. This action was brought against the défendant, the re- 
ceiver oîjhe Oregon & California Railway, to recover damages for aUeged 
majtreatment of the plaintiff while traveling on the road between Port- 
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land and Ashland, Oregon. The cause was tried with a jury, -who gave 
a verdict for the défendant, and is now before the court on a motion for 
a new trial. It appeared on the trial that the plaintifif purchased from 
the défendant a combination ticket from Portland to San Francisco, where 
he resided, and started on the south-bound Oregon & California train on 
July 13, 1885; that about 200 miles south of Portland the conductor 
eut off from said combination ticket and took up the coupon, entitling the 
plaintiÊf to transportation on the railway between Portland and Ashland, 
a distance of about 300 miles, and gave him his private check for future 
identification; that at Grant's Pass, a station some miles south of Rose- 
burg, thè plaintiff was left behind, and a large leather valise belonging 
to him was carried on the train to Ashland. The next passenger train 
going south passed Grant's Pass in the evening of July 14th, and the 
plaintiff got on the same, when the conductor, in obédience to the rules 
of the Company, demanded his fare to Ashland, $1.79, which the plain- 
tiff refused to pay , alleging that he had paid his fare once, and had been 
left behind by the misconduct of the conductor on the train of the day 
previous, to which the conductor replied that he would give him a re- 
ceipt for the payment, and, if his statement proved correct, the money 
would be refnnded to him. The plaintiff stiU refused to pay, and sug- 
gested to the conductor that he might put him off the car, to which the 
iktter replied that he would hold his valise for the fare. When the train 
arrived at Ashland, the plaintiff attempted to take his valise out of the 
office where it had been deposited the day before, which the conductor 
resisted, and, with the aid of a brakeman, finally prevented. 

The plaintiff in his testimony attributed his being left at Grant's Pass 
to the misconduct of the Conductor in starting the train without wam- 
ing, and without waiting the usual time. But on the whole évidence it 
was so manifestthat his testimony was grossly and willfuUy false in this 
respect, and that he was left in conséquence of his own willfulness.in 
leaving the train just as it was about to start, and after he was warned 
of the fact, and going some distance from the track to get something to 
eat, that his counsel abandoned the claim for damages on that account 
before the jury, and only asked a verdict for the alleged mistreatment of 
the plaintiff at Ashland in the struggle for the possession of the valise. 

The court instructed the jury that, if they believed the plaintiff's state- 
ment about the affray at Ashland arising out of his attempt to possess 
himself ôf the valise, they ought to find a verdict for him, but if they 
did not believe it, and were satisfied that the conductor used only such 
force as was necessary and proper to prevent the plaintiff from taking 
the valise out of the possession of the défendant without first paying the 
extra fare, they ought to find for the défendant. In this connection the 
court also instructed the jury that under the circumstances the défend- 
ant had a lien on the plaintiff's valise for his fare from Grant's Pass to 
Ashland on July 14 th, and therefore the conductor had a right to retain 
the possession of the same until such fare was paid. To this latter in- 
struction counsel for the plaintiff thenexcepted, and now asks for a new 
tri«l on account thereof. 
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A carrier of passengers is responsible, as a common carrier, for the 
baggage of a passenger, whan carried on the same conyeyance as the 
owner thereof. " The transportation of the baggage, and the risk incurred 
by the carrier, is a part of the service for which the fare is charged. 
HoUisterv. Nowlen, 19 Wend. 236; Goïe v. Goodmn, Id. 257; Powell v. 
Myers, 26 Wend. 694; MeiriU v. Grînneîl, 80 N. Y. 609; Bumell v. New 
York Cent. Ry. Co., 45 N. Y. 186; Thomp. Carr. 520, § 8; Story, Bailm. 
§ 499. Correspondingly, a carrier of passengers has a lien on the bag- 
gage that a passenger carries with him for pleasure or convenience. 
Overt. Liens, § 142; Thomp. Carr. 624, § 11; Ang. Carr. § 375; 2 Ror. 
Rys. 1008, § 11. But this lien does not extend to the clothing or other 
Personal furnishings or conveniences of the passenger in his immédiate 
use or actual possession. Ramsden v. Boston & A. Ry. Oo,, 104 Mass. 
121. 

A ticket for transportation on a railway between certain termini, which 
îs silent as to the time when or within which it may be used, does not 
authorize the holder to stop over at any point between such termini, and 
résume his journey thereon on the next or any folio wing train. The 
contract involved in the sale and purchase of such a ticket is an entire 
one, and not divisible. It is a contract to carry the passenger through 
to the point of his destination as one continuous service, and not by 
piecemeal, to suit his convenience or pleasure. 2 Ror. Rys. 971, § 10; 
2 Wood, Ry. Law, § 347; Cleveland, etc., Ry. Oo. v. JSartram, 11 Ohio 
St. 457; Drm v. Central Pac. Ry. Co., 61 Cal. 425. 

Admitting thèse légal propositions, counsel for the plaintiff insists 
that the défendant had no lien on the valise in question, and therefore 
no right to retain it; and in support of this proposition he ingeniously 
argues that the journey from hère to Ashland was divided into two dis- 
tinct parts, — one from Portland to Grant's Pass on July 13th, for which 
his fare was paid to Ashland, and on which the valise went through to 
that point, and one from said pass to Ashland, on which, although no 
fare was paid, y et no baggage was carried. 

Before considering this proposition it is well to remember that the 
«ndertaking of the company to transport this valise, as baggage, was 
only incidental to the principal undertaking to carry the owner thereof; 
and, when the latter was performed or discharged, the former was also. 
Therefore, if the journey in référence to which the défendant undertook 
to carry the same ended, by the act of the plaintitF, at Grant's Pass, the ■ 
carriage of the valise from there to Ashland on the same train was an 
additional service performed for him, for which the défendant was en- 
titled to an additional compensation as the carrier of so much freight, 
and had a lien thereon for the same; for a traveler is not entitled to hâve 
his Personal baggage carried in considération of the fare paid by him, 
unless it is on the same train which carries him. Thomp. Carr. 521 , § 8. 

But, in my judgment, the transaction must be regarded, for the pur- 
pose of this question, as one journey, in the course of which the plain- 
tiff incurred an additional charge of $1 .79 for transportation. In effect, 
the plaintiff paid his fare to Ashland on the train of July 13th, with the 
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pritîltfge of stopping o\rer at Grant's Pass, and finisWng the joumey on 
the next day's train, on the payment of the extra charge of $1.79. He 
saw proper to avail himself of this privil^e, and thereby beoame in- 
debted to the défendant accordingly. And whether the plaintiff allowed 
his baggage to be carried through on the first train, or kept it with him, 
the défendant had a lien on it for ail the unpaid charges for transporta- 
tion which' the plaintiff incurred during the journey. There was but 
one contract for the transportation of the plaintiff, including his baggage, 
which was modified or altered, in the course of its performance, by hia 
own act or omission. 

Suppose there were first and second-class carriages on this road, and 
on July 13th the plaintiff paid for %nd took passage in one of the latter 
for Ashland, butj arriving at Grsùit's Pass, he got into one pf the former, 
and rode to Ashland, refusing lo pay the additional fare when demaiïded, 
can there be any doubt that thé défendant would hâve a lien on his bag- 
gage for the samé, and might, if he had or got possession of it, retain it 
utitil STieh fare was paid? Certainly not. Substantially, this is the 
parallel of the plaintiff'g case. The défendant was clearly in the right 
in detaining thé valise until the fare was paid, and the plaintiff was as 
clearly in thewrong in attempting to take it without doing so. Indeed, , 
his conduct throughout this transaction looks very much like he wap 
playing a game to involve the défendant in a lawsuit out of which he 
might make some money. 

The motion for a new trial is disaUowed. 
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{(Hreuit Court, D, Minnesota. February 21, 1887.) 

1. Pbomibsobt Notes — CoNsroEBATiON — Speculating i» "Futubbs." 

In an action on a promissory note, défendant pleaded that the note was 
given for a stock-gambling debt and was void. It àppeared that he ordered 
the purchase and sale of stocks through a Chicago broker; that he did not in- 
tena an actual pnrchase or sale, but only to speculate on fl. future rise or fall. 
It did not appear, however, that a purchase and sale were not in f act made 
by the broker. The court, upon this évidence, peremptorily instructed the 
jury to flnd for plaintifE, a? it àppeared that there was a gambling Intent on 
one side only, and it is well settled that where such intent exista only on one 
aide, and the other party intends an actual purchase or sale, then the trans- 
action is valid; and from the intent and belief of one party it is not fair to 
présume a like intent or belief as to the other.i 

B. Same— Défenses— RiGHTS or Thibd Pabtibs. 

A broker claimed a balance to be due him by A. on account of certain stock 
transactions, which sum B., a third party, assumed to pay; A. afterwards 
executed his note to B. for the amount, heïd, that A. could not afterwards re- 
pudiate the note on the ground that the balance claimed by the broker was 
due on a gambling transaction which was void. 

. l^^}° *^^ validity of contracta for dealing in futures. See Beadles v. MoEbath. (Kv.l 
8 S. W. Eep. 152, and note. <\ ■/ > 

v.30F.no,2— 7 
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S. Pbincipàl and Agent— PBteBtJMPTioN that Agent FoIiLOwed Instructions. 
The law will présume that ap. agent obeyed the instructions given him and 
as they were given; and, if the contrary be allégea, itmust be proved. 

Motioti for ia New Trial. 

Beeweb, J. This was an action on a promîssory note. Défendant 
pleaded that it was void becàuôe' given for a gambling debt. I in- 
structed the jury that the défense was not made ont. A verdict was 
thereupon retùmed for the plaîntiflf. : The principal question, therefore, 
is whether the testimony shows the considération of the note was a 
gambling transaction; or, perhaps more correctly, whether it left a 
doubtfui question of fact, and one TSrhich the jury alone were authorized 
to décide; The défendant was thè principal witness in his own behalf, — 
a young man of great candor, and ône who, though largely interésted in 
the resuit, ndàde no effort to conceal or distort anything, land most un- 
questionably stated the fâcts as he knew them, and only those that he 
knew; and, if I could seè any possible way to do so, it would give me 
great pléasure to relieve hiiîi from the burden of this judgment. 

The facta are thèse: In 1881; the défendant, then living in Chicago, , 
tiiought' to tnafee money speculàting in stocks, and employed the firm 
of Lester &' Co. , brokers in that city, to buy and sell for him. When- 
eV€r hë wisbéd to buy^ he left orders with them to make the purchase, 
depositing a sum varying from 3 to 10 per cent, as a margin; and, when- 
ever he wished to sell, he similarly instructed them to sell. If by the 
transaction a profit was made, his account was credited with that amount, 
less the commission; and, if loss resulted, it was in like manner debited 
therewith. He never received any certificates of stock, never saw any, 
and did not of his own knowledge know whether any were ever bought 
or sold. The déposition of Mr. Lester, one of the firm, was read in be- 
half of the plaintiff, and he testified that, upon receipt of instructions 
to buy or sell, the same were telegraphed by his firm to their agents in 
New York city, and, so far as he knew, were complied with by their 
agents in the actual purchase or sale. Défendant insists that this whole 
déposition, should hâve been excluded, becauseof the failure of the wit- 
ness to answer certain questions. Assume thât to be correct, and it 
leaves the cà^p with simply the testimony of défendant that' he ordered 
the purchase and sale of stocks, and that he does not know whether there 
were purchases'or sales. Outside of the dépositions there is not the first 
si^ntilla of testinjony as to what was in fact done or intended to be done 
by Lester &:Cô. . Now, it is dônbtless true that where there is in fact no 
purchase or sale of stocks, aiia liohe intended by both parties, but simply 
a wfiger inteii^^^ed on the rise of faiUof priées, thé transaction is a gambling 
one, and eaûnot be upheld; but it is equally true and well settleâ that 
where the gahïbling intent éxists o;ily on one side, and the other party 
intends ah àcfaal purchase or saje, tlîen the transaction is valid. There 
is no gambling unless both sides gamble; and from the intent or belief 
af.the one' party it is not fair to présume a like intent or belief on 
the other. BarÛeU v. Smiih^ 13 Fed. Rep. 263; Kirkpatrick v. Adams, 
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20 Fed.,Iiep.„287; Iram v. WiUmr, 110 U. S., 507, 4 Sup. Ct. Rep. 
160.! So it amounts to this: If the déposition of Lester was properly 
admitted, an actual 6ona Jîde transaction was proven; if it was improp- 
erly admiitted, there is no testimony to show any wrong on the part of 
Lester & Co., and the law does net présume a wrong. Counsel for de- 
fendant say that it is the absolùte duty of the court to denouncé this 
transaction, unless it clearly appears that it was a valid and honest one. 
I think the duty of the court is precisely the reverse, and that it is the 
duty of the court to uphold it, Unless it appears that it was an invalid 
and dishonest one. The défendant has given his note. The law pre- 
Bumes that there was a considération, and an honest one, and unless he 
has shown the contrary he should abide by the contract he has made. 

Further, this is not a case where défendant, as principal on the one 
eide, was dealing with Lester & Co. as principal on the other. There 
"was no contract of purchase or sale, real or pretended, between them. 
They were simply brokers, — agents to do his bidding in transactions, 
real or pretended, elsewhere. There is no presumption that an agent 
does not obey the instructions given, or that he does not intend to ûbey 
them; and, it matters not what the intent or supposition of the princi- 
pal may be, the law will présume that the agent obeyed the instructions 
that were given and as they were given; and, if the contrary be aUeged, 
it must be proved. Bartldt v. Smith, 13 Fed. Rep. 263; Kirkpatrick v. 
.4dams, 20 Fed. Rep. 287. ■ 

And, still fùrther, the présent plaintiff was not a member of the firm 
of Lester & Co. at the time of thèse transactions. For some reason he 
assumed the payment to Lester & Co. of the amount claimed by them. 
to be due from the défendant. He not only assUmed, he in fact paid 
it. KnoWedge of this Was brought to the défendant, and thereupon he 
gave a note to the plaintiff, of which the one in suit is a renewal. Now, 
if A. pays to B. a debt which B. claims is owing from C, and C, being 
made aware of this payment, gives his note for the amount to A., can 
he thereafter repudiate that note on the ground that he did not in fact 
oweB. anything? 

Beyond any doubt in my mind, the verdict was right, and must be 
sustained. 



Tayloe v. Fleckbnstein and another. 
(Circuit Court, L. Oregon. Febniary 21, 1887. ) 

1. CONTBACT TO PaT THE DffiBT OF ANOTHBB — BelEASB OF DkbTOH FROM Ab- 
BBBT. 

B., being nnder arrest in a civil action, tbe défendants, at his request, and 
without any demand from or communication with the offlcer having him in 
custody, executed a writing nnder seal for his dlscharge, in whicli they under- 
took,àmOnç other things, that, in case a judgnlent passed aeainst B., and he 
failed to satisfy the same, they Wonid; in considération of which the plaintifC 
directed him to be discharged, whicli was done. Afterwards judgment was 
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given against B. , which he fàiled to pay, being insolvent; whereupon the plaia- 
tiff brought this action on the undertaking for the ainonnt of the judgment, 
and the jury, under the instruction of the court that, if the agreement to pay 
the judgment was knowingiy aûd voluntarily entered into by the défendants, 
it was valid and binding, having found a verdict for the plàintifE, the défend- 
ants moved for a new trial lor error in the instruction, Helâ, tiat the con- 
tract, not being prohibited by statute nor contraryto public policy, was valid. 
(œ) The discharge of B. from arrest, without the delay allowed by statute for 
the justification of bail for hls apçearance, was a sufHcient considération 
thejefor; and (b) the writingiCQi)taining the agreement, bejng under seal, im- 
ported a sufflcient consideratipn for the same until the contrary was shown.* 

2. FKÂbp— SiGNING A WeITING TI^Ill'HOUT Réading It. 

It is no défense to an àctïoh on a writing that the défendant was misled or 
misinformed as to the contenus, aiod eflect of the saîae,,unless it also appears 
that, by reason of some diaability, he was incapable of reading and compre- 
hending the Writing for himselfi or that he was imposed on by some fraudu- 
lent deviCe, as the substitnti'ott df one writing for another.' 
{SyUabug by the Court) ; 

Action to Recover Money . 
Frederick V. Holman, for plaintiff. 
Rufus MaUory, for défendants. 

Deady, J. This action is brought on a writing executed by the de- 
fendants, nnder seal, .on September 2, 1883, for the discharge of Joseph 
Bachman from arrest in a civil action, brought by the plaintifif herein 
against sàid Bachman, in this court, to recover the sum of $1,000, with 
Intel-est and cpsts, whereby they undertook and "obligated" themselves, 
not only that said Bachman would render himself amenable to the pro- 
cess of th.^ court during the pendency of the action, and to such other 
process as might be issued toenjforce any judgment given therein, but 
also that said Bachman would, pay any such judgment, "in default of 
which we,[the défendants] wilji, pay to said plaiiitiff the sum of $1,050, 
with interest on $1,000 thereof from September 28, 1883, at 10 per 
centum peranhum, and the costs and disbursements of this action." 

It is alleged, in the complaint that, upon the exécution of this instru- 
ment, Bachman was discharged from arrest, and that on November 19, 
1883,, judgmen|t was duly giyen in said action against said Bachman for 
the sum of $1,098.38; that on November 28th an exécution issued 

'The légal effeot of an instrument cannot be avoided by showing that it was signed 
In ignorance of its contents, wlien the person who signed it did not read it, or, if mi- 
able to read, did not ask to hâve it read, in the absence of some fraud or deceit or mis- 
representation having been practiced upon him. Keller v. Orr, (Ind.) 7 N. E. Rep. 195; 
Wallace v. Chicago, St. P., M. & 0. E, Co.,.(Iowa,) 25 N. W. Eep. 772 ; MoKinney v. Her- 
rick, (lowa,) 23 N. W. Eep. 767 ; GuUiher v. Chicago, E. I. & P. E. Co., (lowa,) 13 N. W. 
Eep. 429 ; Burroughs v. Pacific Guano Co., (Ala.) 1 South. Eep. 212. 

Such an instrument is void when the signature thereto is obtain ed by misreading it to a 
person who ia unable to read, Bowers v. Thomas, (Wis.) 22 N. W. Eep. 710; First Nat. 
Bank v. Deal,(Mich.) 22 N. W. Eep. 53; or by any triok or device î^hereby the signer is 
induced to believe that he is signing a différent paper, McGinn v. Tobey, (Mich.) 28 N. 
W. Eep. 818 ; and it bas been held to be void if the signature is obtained by a mère mis- 
representation as to its contenta. Burroughs v. Pacific Guano Co., (Ala.) 1 South. Eep. 
212. 

But negotiable paper in the hands of a bqnqfide holder is valid, though the signature 
thereto was obtàined by such méans, if thç maker is chargekble with négligence. 
Boper V. Peûk,' ;(Mich,) 17 N. W. Eep. 57; Fayette Co. Sav. Bank v. Steffes, (Iowa,J 6 N. 
W. Eep. 267. ■ 
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thereon, whîch was retumed nuUa bona, and that said Bachman is and 
bas been ever since tbe date of said judgment insolvent; and that tbe 
défendants, tbough often requested, bave not paid said judgment accord- 
ing to tbe ténor aild effect of tbeir undertaking, and to do so still re- 
fuse. 

In tbeir answer tbe défendants admit tbe exécution of tbe instrument 
for tbe purpose of procuring tbe discharge of said Bachman from arrest, 
but deny that they executed tbe same to secure tbe payment of the 
pkintiff's demand in tbe action; and aver that the plaintiff caused said 
instiniment to be prepared, and "exacted" of the défendants the exécu- 
tion of tbe same, contrary to law, as a condition for said discharge; that 
the défendants executed tbe same without reading or hearing it read, 
and without any other knowledge of its contents than was derived from 
the représentations of tbe plaintiff's attomey in whose office the instru- 
ment was executed; that said attorney falsely represented to the défend- 
ants tbat said instrument contained no condition' or stipulation other 
than thosè required by section 109 of the Code of Civil Procédure to pro- 
cure tbe disoharge of a party from arrest in a civil action, and that, re- 
lying on such représentations, they executed the same; and that said 
instrument was "extorted" from the défendants by tbe plaintiff, and tbe 
marsbal in whose custody said Bachman then was, contrary to said sec- 
tion 109. 

The new matter in the answer is controverted by the replication. It 
is also alleged therein that the instrument, and every part thereof, was 
truly read to the défendants by tbe plaintiff's attomey before the exécu- 
tion of the same, and that they thereupon voluntarily executed tbe same, 
with full knowledge of its contents and effect. 

On December 23, 1886, tbe cause was tried with a jury, who gave a 
verdict for the plaintiff in the sum of $1 ,809.64, on which judgment was 
given accordingly. 

On the trial, the défendants contended tbat the instrument was voîd for 
the foUowing reasons, and prayed instructions to the jury to tbat effect: 
(1) Tbe undertaking of tbe défendants to pay any judgment that might be 
given against Bachman, in case of bis failure to do so, is contrary to law 
and public policy, and therefore void. (2) The instrument was extorted 
from the défendants by tbe marsbal colore officii, and is therefore void. 
They also asked the court to instruct the jury that, if they believed from the 
évidence that the défendants were induced to sigu the writing in question 
by tbe false représentations of the plaintiff's attomey as to its contents 
and effect, tbeir verdict sbould be for tbe défendants. Tbe court in- 
structed the jury, in effect, tbat, if tbe défendants knowingly and volun- 
tarily executed tbe instrument, they were bound by tbe undertaking 
therein to pay the judgment against Bachman, and tbeir verdict in such 
case must be for tbe plaintiff; but otherwise not. The défendants now 
move for a new trial on the ground of an error in the instruction to the 
jury. 

On tbe argument counsel attempts, notwithstanding the verdict, to 
maintain that tbe undertaking of tbe défendants was, in contemplation 
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of Iftw, extorted or exacted from them by the marshal colorv, officii. The 
verdict of the jury e$tablishes the fact, for ail it is worth, that thë défend- 
ants executed the instrument voliintarily, and there is even no évidence 
to the contrary. The marshal does not appear to hâve had communica- 
tion with the défendants, and had nothing to do with the transaction, 
except to take Bachman to the office of the plaintiff's attorneys, who had 
been and were his friends, and to aceept the undertaking, and discharge 
the prisoner on the direction of said attorneys. The défendants, one of 
whom is the brother-in-law of Bachman, came to the office of thèse at- 
torneys, so far as appears, at Bachman's request, to be sureties for his 
discharge from arrest, and the business was transacted in a room in 
■which the marshal was not présent. It also establishes the fact that the 
défendants executed the instrument knowingly; that is, with knowledge 
of its conterjts, and the liability they thereby assumed. On this ques- 
tion the évidence was conflicting, but, in my judgment, the verdict was 
according to the weight of it. It consisted of the testimony of the de- 
fendants and the déposition of Bachman, now résident in New York, to 
the efFect that the attorney for the plaintiff told them, before signing 
the instrument, that it was merely an undertaking for latter's appear- 
ance. The attorney, Mr. Henry Ach, testified directly to the contrary, 
and positively afiBrmed that he read the whole instrument to the défend- 
ants, and, particularly, the clause conceming the payment of the judg- 
ment; which he said he had inserted in the instrument by direction of the 
senipr partner of the firm, Mr. Marcus W. Fechheimer, because, as the 
latter then said, Bachman had been to see him, and promised to give 
him security for the debt as weU as his appearance. Mr. George H. 
Thurston, the notary public before whom the défendants qualified as 
bail, was présent when the instrument was signed. . He also testified 
that it was read to the défendants; that his attention was attracted to the 
dause conceming the payment of the judgment as something unusual, 
on which account he asked them, before administering the oath to them, 
"If they understood the bond," to which they answered in the afiirma- 
tive. On this évidence the question was submitted to the jury, and they 
found that the défendants executed the instrument knowingly. The 
point was not then made that this défense, if true, was immaterial. 

In Hazard v. Griswold, 21 Fed. Rep. 178, (a very similar case,) the 
défendant, in an action on a bond given for the release of a person ar- 
rested on a ne exeat, in which he was surety, set up that he executed the 
bond on the misrepresentation of the plaintiff and others, his agents and 
attorneys, as to its contents and effect, without averring that he was 
blind or illiterate, or otherwise incapable of reading the instrument for 
himself, or that any fraudulent device had been resorted to for the pur- 
pose of deceiving him, such as the substitution of one instrument for 
another. On a demurrer to this plea, Mr. Justice, Gray, speaking for 
the court, said it was clearly insufficient. " A person capable of reading 
and understanding an instrument which he signs is bound in law to 
know the contents thereof, unless prevented by some fraudulent device, 
such as the fraudulent substitution of one instrument for another. This 
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plea does not aver any fact to excuse or juslify the défendant in relying 
upon the représentations alleged to hâve been made in hehalf of the 
plaintiflf." 

Written instruments would often be not worth the paper on which 
they are written if the parties to them could escape their liability thereon, 
after havii^ had the benefit thereof, on the plea that they did not un- 
derstand the nature or extent of such liability, or that the same was 
erroneously or falsely represented to them, or read to them by the oiher 
party thereto. This case is a good illustration of the wisdom of the raie 
laid down in Hasard v. Grisnoold. One of the défendants is a man of 
éducation, and at the time of signing the instrument was a law student, 
and has since been admitted to the bar. The other is a well-known 
liquor dealer, and a man of business expérience. Between them and 
the plaintifif or his attorney there was no relation of trust or confidence. 
They were capable of reading the instrument, and apprehending its con- 
tents, and the extent of the liability they assumed in signing it. And 
if there waa any doubt on the last point, for which I see no room, and 
they desired advice on the subject, they should hâve sought it of some 
one who was under obligation to give it to them, and not the plaintiff's 
attorney. There was nothing in the circumstances to excuse the de- 
fendants from reading the instrument for themsdves, and, if they signed 
it without doing so, they carmot now be heard to say that they mis- 
understood it, or were misled concerning it by the plaintiff's attorney. 
See, also, on this point, Hawkins v. HawUm, 60 Cal. 558. To hold 
otherwise would practically dispense with the statute of frauds and 
perjuries. If a party to an agreement, which such statute déclares 
invalid unless committed to writing, may, when called on to perform or 
stand to the same, avoid it by aUeging that it was misrepresented to 
Mm, and that he did not understand it, without giving any sufl&cient 
reason for not reading it himself, the terms and effect of the agreement 
will at last rest on paroi testimony, with strong temptation and great 
facilities for perjury, — the very mischief the statute was intended to pre- 
vent. 

The validity of the contract, then, is the ooly question open for con- 
sidération on this motion. Assuming, as we must, that the contract to 
pay the judgment ^ainst Bachman in case he made dcfault therein was 
executed by the défendants voluntarily and knowingly, it is valid if 
founded on sufficient considération, and is not prohibited by statute, or 
contrary to public policy. There is no statute prohibiting such an agree- 
ment or undertaking, and it would be very strange if there was. Nor 
does it appear to be contrary to public policy, so far as appears from 
the législative or judicial acts or déclarations of the state. An agreement 
to answer for the debt or default of another is recognized as a lawful con- 
tract by the law of the state, provided it is in writing. Code Civil Proc. 
Or. §775. 

In Paddock v. Hume, 6 Or. 82, the suprême court of the state expressly 
held such a contract to be valid. The case was this: A non-resident, 
being arrested in a civil action, was released on the bond of a third per- 
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son, given to the plaintiff in the action, conditioned for the payment of 
any judgment which the latter might recover therein. The plaintiff re- 
covered judgment, but prior thereto the obligor in the bond surrendered 
the party in the mode provided by statute for the surrender of a défend- 
ant by his bail. The judgment notbeing paid by the'defendant therein, 
the plaintiff brought an action on the bond for the amoUnt of the judg- 
ment, and stated. thèse facts in his complaint, to which the défendant 
demurred. The. court held the contract valid, saying that the instru- 
ment, being linder seal, imported a considération; and the same not be- 
ing in contravention of public policy, or contrary to any statute, it was 
goo4 as a common-law bond. 

In U. iS. V. Hodson, 10 Wall. 395, a distiller, although only required 
to give bond to comply with certain provisions of the act regulating the 
distillation of spirits, volùntarily gave one conditioned that he would 
comply with aU the provisions of the act, or other acts on the subject 
then in force, or thereafter to be enàcted. The court held the bond valid 
generally, saying (409) ''there is neither injustice nor hardship in hold- 
ing that the contract, as made, is the measure of the rights of the gov- 
ernment, and of the liability of the obligors." 

In Paddock v. Hume, supra, the point was made that it did not appear 
that there was any sufficient considération for the agreement, but the 
court said that the instrument, being under seal, imported a considéra- 
tion, and, if there was noné in fact, the défense should hâve been made 
by answer. And the want of considération is really the only point on 
which the validity of this agreement may be questioned. 

The statute of Oregon, (section 775, Code Civil Proc.,) corresponding 
to section 4 of the English statute of frauds and perjuries, (29 Car. II. 
c. 3,) provides explicitly that the considération for an agreement to an- 
swer for the debt or default of another shall be expressed in the writing 
containing the agreement. This is in accordance with the construction 
given by the English courts to their statute. Wain v. Warlters, 5 East, 
10. As the considération is an essential part of an agreement, it was 
held that the latter was not in writing unless the former was directly 
stated therein, or fairly to be implied tiierefrom. The courts of New 
York (Sears v. Brinh, 3 Johns. 210) and other states folio wed the En- 
glish ruling. Whart. Ev. § 869 ; 3 Kent, Comm .121. And finally this 
ruling was incorporated into the Revised Statutes of New York, whence 
it found its way into the Code of that state, and thence into that of Ore- 
gon. In determining, then, what is a sufHcient considération, properly 
expressed, to support such an agreement, the décisions bf the English and 
New York courts are peculiarly in point. 

A mère promise to pay the already existing debt of another is a nude 
pact, and void for want of considération. To constitute a valid agree- 
ment to pay the debt of another, there must be a considération shown 
other than the existing liability of the debtor to his creditor. Léonard 
v. Vredenhurg, 8 Johns. 29. But it is sufficient if the considération can 
be fairly inferred or gathered from the whole writing, and the collatéral 
fects and circumstanoes to which the agreement has référence may be 
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considered for this purpose. Douglass v. H&wland, 24 Wend. 35. Any 
act of the person to whom the promise is made, from which the prom- 
isor or another dérives any benefit, or by which the protnisee is incon- 
venienced, is a sufficient considération for the agreement. Whart. Ev. 
§ 869. 

At the date of this agreement, Bachman, who appears to hâve been 
engaged in some kind of money business, had failed, and been arrested 
in an action to recover the debt due the plaintiff, and was necessarily 
sufifering inconvenience and annoyance from that fact. As he could not 
hâve beén arrested unless on some ground imputing moral turpitude to 
him, ttiepière,fact of his arrest and its continuance for any length of 
time, hoM'eVer short, was damaging to his standing and' réputation as a 
business mân, and càlculated to embarrass him in any arrangement he 
might désire to make with his creditors. By the ordinary process of 
giving bail for his appearance, he would haye remained in custody at 
least 16 days from the date of the undertaking for his discharge, the time 
allowed by statute for giving notice to the plaintiff in the action of the 
fact of the undertaking, and for his serving notice of objection to the same 
ïf he desired. Code Civil Proc. Or. § 114. In this state of things his 
friends, the défendants, comeforward, and not only become bound for 
his appeatànce and submission to the process of the court, but actuaily 
underàke to pay the debt judgment may be rendered for, if Bachman 
did not; and the latter, in considération of this undertaking, and by the 
direction and consent of the plaintiff, is at once released from imprison- 
ment. In my judgment, the benefit to Bachman, in being immediately 
released fr6m custody, is a sufficient considération for the défendants' 
agreement to answer for his default in not paying the judgment in ques- 
tion. 

But the validity of this contract.may also be maintained in this par- 
ticular on another ground. This agreement is under seal, and from that 
fact a sufficient considération for its exécution is implied, even in this 
dass of cases. Douglass v. Howland, 24 Wend. 45; Whart. Ev. § 869. 
The gênerai rnle is declarèd in the Code of Civil Procédure, § 743, as fol- 
lows: "The seal affixed to a writing is primary évidence of a considéra- 
tion." And whatever is implied or presumed by law of or concerning a 
writing is thereby sufficiently "expressed" in it. Rogers v. Kneeland, 10 
Wend. 249. The case was not contested i n this point, and the défense 
of a want of considération is not set up in the answer. There is no di- 
rect testimony on this subject, and nothing appears in the circumstances 
of the case sufficient to overcome the presumption of a considération for 
the exécution of the instrument from the fact that the parties affixed their 
seals thereto. 

The motion for hew trial must be denied, and it is so ordered. 
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DOANE V. KiNG. 

{Circuit Court, D. Minnesota. FebruaTy SI, 1887.) 

Promissoet Notes— Pubchabhr for Value— Transaction in Stocks. 

Défendant agreed to take f rom the treaaurer of a corporation 100 shares of 
stock, and gave his note payable to the company for them. It was designed 
at flrat to give défendant stock belonging to the treaaurer, who was obliged to 
raise some money in order to cpntribute something to the funds of the com- 

§any, but afterwards an arrangéinènt was made between plaintifl, who was a 
irector, and the treasurer, by which plaintiff advanced the necessary cash, 
and taking therefor the treasurer's own note and defendant's note as col- 
latéral, and part of his stock was issued to défendant. Défendant knew noth- 
ing of the transaction between plaintiâ and the treasurer. The treasurer 
made misrep'resentations to défendant in selling him the stock, of which 
plaintiff knew nothing. Held, that plaintifl was a Sonaflde purchaser for value 
of defendant's note, and could maintain an action on it. 

Motion for a New Trial. 
W. E. Haie, for plaintiff. 
Hart <& Brewer, for défendant. 

Beeweb, J. Action on a negotiable promissory note. Verdict for 
plaintiff. The only question is, was plaintiff a 6cma jfid« purchaser be- 
fore maturity of the note of which the one in suit is a renewal? The 
testimony disdoses the fact that the original note was obtained by false 
répresentotions; so the plaintiff was called upon to prove that he was a 
ôona^de purchaser before maturity. 

The facts are thèse: In the fall of 1883 the Pullman Iron & Steel Com- 
pany was oi^anized with a capital stock of $500,000, divided into 5,000 
shares of $100 eàch. The company was organized for the manufacture 
of a patent railway spike. The patent was owned by J. W. Doane, 
James N. Smith, J. P. Perkins, and Frank B. Felt. They transferred 
the patent to the company, receiving in pay therefor the full capital 
stock, each taking one-fourth, or 1,250 shares. . The company then had 
the patent, but no money, and each of the four stockholders held one- 
qûarter of the stock, the same issued as fully paid aûd non-assessable. 
In order to raise money there seems to hâve been % miitual agreement 
between the four stockholders that 1,500 shares should be disposed of 
for cash, each stockholder contributing 375 shares. , Afterwards, but 
after the transactions between défendant and the company were ended, 
by a formai resolution 2,500 shares were placed in the hands of Felt as 
trustée. It would seem that Doane and Smith, being men of means, 
retainedtheir shares, and paid the fixed price, 66f cents, in cash into 
the company's treasury. Felt, who was the treasurer of the company, 
not having the money to pay in, was caUed upon by his associâtes to 
dispose of his shares for cash, and put the proceeds into the treasury. 
Amongother parties he applied to the défendant, who agreed to take 100 
shares, Not having the money therefor, after some delay, he gave his 
note to the companj'', and received his shares. But this note was not 
cash, and the company wanted cash; so the plaintiff proposed to Felt to 
discount his (Felt's) note, and take the defendant's note as collatéral. 
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In this way the company got the money for the shares of stock taken by 
the défendant. Soon after the exécution of Feit's note tô plaintiff, plain- 
tiff asked Felt if he wished to hold this note of defendant's, and dispose 
of his own stock; if not, he would himself take the note, and let the de- 
fendant hâve 100 shares of his (plaintiff s) stock. Felt having raised the 
money necessary to cover the amount which he was hound to provide, 
and believing the stock good, concluded not to dispose of any more of 
his stock, and so the shares which were issued to défendant were shares 
which belonged to plaintiff. The transaction was consummated in this 
way: Plaintiff, having a certificate of 625 shares, surrendered it to the 
company, and received a new certificate of 525 shares, and the company 
issued a certificate of 100 shares directly to défendant. AU this was 
done without the knowledge of défendant. On the other hand, the false 
représentations which were made to défendant, and in conséquence of 
which he was induced totake stock, and give his note, were ail made by 
Felt, and plaintiff was entirely ignorant of them. 

Can there be a doubt, upon thèse facts, that plaintiff was a bona fide 
purchaser? He gave up a hundred shares of stock which were be- 
Ûeved by the parties to be very valuable, and which were in fact worth 
Bomething. Ât any rate, it was the very considération for which de- 
fendant had given his note, and it was a considération deemed attiple by 
the payée of the note. Certainly, plaintiff, although a director in the 
company, was not personaUy chargeable with notice of any false repré- 
sentations made by Felt, the treasurer, although the company of which 
he was a director might hâve beçn bound. Counsel say that the com- 
pany received nothing; that it was not authorized to buy in its own 
stock; and Mr. Felt testifîes, in answer to a question as to whether the 
company ever received anything from plaintiff, and, if so, what, in con- 
sidération of this note, answers: "Indirectlyit possibly has, but directly 
I think not." But I do not so understand the imporl of the testimony. 
Three hundred and seventy-five shares belonging to Mr. Felt were in fact 
donated to the company; he doing the same, in this respect, as the other 
stockholders. For 100 shares of this stock he received a note payable 
to the company. The plaintiff advanced to the company, upon *Mr. 
Feit's note secured by defendant's note, the cash; so the company got 
cash for this subscription of defendant's. It matters not what arrange- 
ments were subsequently made between Felt and the plaintiff, or what 
other moneys were obtained by Felt for the company, or in what way; 
they were transactions purely personal to the individuals. Défendant 
received his 100 sHares of fuUy paid stock, as he contracted for; the 
company received the money, and plaintiff parted with his 100 shares. 
Thèse are thé undisputed facts, and the mère form in which thèse trans- 
actions were carried out is immaterial. Thelaw looks at the substance, 
and not the foïm. Défendant got for his note that which he contracted 
to get. Plaintiff, in ignorance of any false représentations made to dé- 
fendant, purchased the note before maturity and gave value. 

The verdict was right, and must be upheld. The motion for â. new 
trial is overruled. 
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UNITED States v. Diamond Match Co. 
(District Court, D. Connecticut. March 10, 1886.) 

Intbrnal Revenue — Matches — Pbivate Dies — Stamps — Indemnifying Bond 
— Rev. St. U. s. §§ 3419, 3423— CiKCTJLAB No. 136. 

The bond required by circulai No. 186, of date September 80, 1875, issued 
from the office of the United States commissioner of internai revenue, though 
not prescribed, is yet not prohibited by any statute; and, the object of the 
bond being to protect the United States against loss in the printing of stamps 
from private dies, authorized by Rev. St. U. S. § 8423, the authority to make 
the régulations contained in the circular, and to take the bond, is incident to 
the exercise of the duties of th" commissioner. 

At Law. Action by the United States on an indemnifying bond given 
under circular No. 136 of the ofiBce of the commissioner of internai rev- 
enue. 

iewîV £. 5'tow/o», Dist. Atty., for the United States. 

Green S. Eaum, for défendant. ' , _ 

To the District Court of the United States for the District of Connecticut: 

The undersigned having been,;by written consent and stipulation by 
both parties in the above-entitlexi cause as on file, appointed référée to 
hear the testimony in sajd cause, and report to the court the facts as 
proved before him, reports that on December 4, 1885, he heard the said 
parties, with their witnesses, who were duly sworn, and with their ex- 
hibits, and by their respective counsel, Lewis E. Stanton, Esq., United 
States district attorney, for, the plaintiff, and Green B. Baum, Esq., for 
the défendant, and he finds the following facts to hâve been proved, and 
to-be true: 

Prior to the act of March 3, 1883, which repealed the tax which was 
imposed upon matches and other articles by section 3419 of the Revised 
Sta,tutes, the government kept on hand what were known as "gênerai 
stamps," which were of a common design, and were for sale to and use 
by âll parties who might bave need for them; and also kept on hand, 
under the restrictions and subject to the existence of the bonds of in- 
demnity hereinafter mentioned, private die-stamps, which were those 
printed from dies engraved for particular parties from spécial designs, 
each party providing at its own expense and owning its die and plate, 
and being alone entitled to receive stamps printed therefrom. Thèse 
private die-stamps were authorized by section 3423, bf the Revised Stat- 
utes. It was, during the existence of the tax imposed by section 3419, 
the custom of the government to keep on hand from two months' to three 
months' supply of gênerai stamps; and prior to September 30, 1875, it 
was its custom also to allow, without any indemnity against loss, the 
printing of private die-stamps in accordance with the estimâtes which 
the die-owners furnished of their anticipated needs* Shortly before that 
date it was discovered that large quantities of such stamps were on hand 
which had been printed in accordance with the estimâtes therefor, and 



TJNITED STATES V. DIAMOND MATCH CO. 109 

had never been purchased, and wMchnever would be purchased, because 
the parties who had given the estimâtes, and for whom the stamps were 
printed, had gone ont of business; (This hîstory of the reason which 
lad to theadoption of the provisions of the circular hereinafter mentioned 
was objected to by the défendant, was adniitted, and the ruling of the 
référée admitting the same Tvas duly excepted to:) Therefore the com- 
missioners of internai revenue established the following régulation, pro- 
mulgated in circular No. 136, dated September 30, 1875: 

"It appears that it has heretofore been the practice of this office to print 
supplies bf private die propriety stamps, in anticipation of orJers therefor 
f rom the person, firm, or corporation f urnishing the design, and, in the event 
of the fadlure or retirem,ent from business from any cause of such person, 
fi rm , or corporation, the government has been subjected to a loss of the àmouiit 
expended for paper and the printing and préparation fbr issue of the stampS 
lef t on hand. It is believed that this office is not warrahted in subjecting the 
government to losses of this character, and that the printing of private die* 
stamps, before the reeeipt of orders therefbr, shoiild be discontiiïued, orthat 
proper measures should be taken to seeure the government agains^i los,se9 
arising frojn such printing. In future, therefore, âuch persons, flrms, or çor; 
porations as order stamps printed from private dies, ànd désire to avoid'lhè 
delays conséquent upon the printing and préparation 6t the stamps subsé- 
quent to the reeeipt of an order therefor, will be rétjuiréd to exécute Snd file 
in this office a bond condition ed for thepaymenttp the treasurerof the United 
States, fQrftJie use of the United States, whenever sp required by the com- 
missionçrof internai revenue, of such sum or sums as ihay hâve been paid 
by the treasury department for the paper upon which the stamps are printed, 
together ■vvith the printing, perfbrating, gumming, andprepariiig for issue oj 
such private die proprietary stamps, not exceedingan estimated three months' 
supply, as may be prepared undçr the directions of the commissioiiér of in- 
ternai revenue, in accordance wifh the estimate and request of the persOn, 
firm, or corporation ordering the same. After the approval o^ the bond, or 
simultaneously with the fliing thereof, an estimate Of a three months' aver- 
age consumption of stamps should be madeby the person, firm, or corporation 
desiring stamps printed in anticipation of orders, and thé same should be.ac- 
companied by a request that such number be printed, and kept cbntinùpusly 
An handawaiting orders therefor." 

In April, 1881, the défendant became the successor of several match 
manufacturingcompanies which had previously existed, wàs thereafter 
the owner of 31 dies, was the largest match manufacturer in thé coun- 
try, and was continuously needing from 300,000 to 400,000 stamps per 
month during the busy season of the year. It was a convenience to it 
that the government should hâve on hand constantly an adéquate supply 
of stamps for its needs, sô that orders could be immediately filled; and 
it was aiso a pecupiary benefit not to be compelled to anticipate the de- 
mand, and to order the printing in advance from time to time, and to 
pay for the deliveries of stamps as they would be made under said or- 
ders. It required 21 days to fill an order. On the other hand, the gov- 
ernment was under no obligation to print stamps in advance of orders, 
and run the risk of the loss w'hich might naturally be incurred by rea- 
son of the préparation of private dye-stamps for people who would nût 
want nor taîe them. 
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The défendant ineffetitually' èndeàvored to iriduce the commîssionér of 
ihtefnal revenue to reéede fi-onl the régulation contained in No. 136, and 
gave the bond hëreinafter recitëd, so as to havo its orders immediatély 
filled, and net to be compelled to order the printing of its stamps in ad- 
vance. It gave the bond, hdt Willingly, but for the purpose of gaining 
the advantages which it would forego if it did not comply with the régu- 
lation. Had the bond not bèen giveU» it could hâve received stamps in 
the needed amount, but it wouldliavè been obliged to order and pay for 
them in advanœ, for a delay in , filling their orders would hâve caused 
serious injury. and loss. To avoid any , danger of delay, it was necessary 
that either thé govemment or it ehoUld keep on hand a sufficient supply 
to meet its wants for 45 days. Hàd it been coihpelled to keep so large 
a stpck on hand, it would also hâve been necessary to raise a large 
amount of money, which would hâve subjected it to inconvenience, ex- 
pense, loss of interest, and considérable pecuniary loss. The régulation 
requiring the bond was desijgned to correct an unwise and uneconomic^ 
System of printiiig stamps, and was a discreet exercise of power, if, as i» 
hëreinafter .found as a conclusion of law, the commissioner of internai 
revenue had suoh power. 

Said bond is as followe: 

"UNITED STATES INTERNAI. BEVENUE. 

"Know ail men by thèse preserits, that we, the Diamond Match Company, 
ia corporation éï, the state of Connecticut, and located in fhe town and county 
o( New Haven, Kn sàid state, ssprinotpdlimû. George "W. Grouse, of Akron, 
Summit CQuntyi and Thomas W. Corneil, Of the same place, Alfred M. Bar- 
ber, of the sàirie place, as «trefôa», toe held and firmly bound unto the United 
States of America in the full and jùat sum of sixteen ttiousand dollars lawful 
tooiiey of the XJnited States, to 'flrbicli' paymént, well and tmly to be made, 
we bind purSelves, jointly and severally, our joint' and seyeral heirs, execu- 
tors, and admiùtStrators, flrmly by thèse présents. Sealed with our seals, and 
dated this niuetéenth day of April in the yeaf 1881. 

"The conditions ot the foregoing obligation are such that whereas, the said 
the Diamond Match Company is a propfietor of prûprietary articles, or ar- 
ticles subject to stamp duty under Schednle A, and nnder the provisions of 
section 3423, Revised Statutes 0| the United States, bas furnished, without 
.expense to the United States, its pwn dies or designs for stamps to be used 
thereon; and whereas, the Said the Dîamond M akh Company, desirous of 
àvoiding delays in the receipt of such of the aforesaid stamps as it may from 
time to time ordér, which would' be nnavôidable in case the same were not 
printed and prepared for issue prior to the receipt of thé order by the commis- 
Bioner of întetnal revenue; and whereas, the said t):^^ Hiamond Match Corn- 
■ panjy has requested, or may here^ter request, the compiissioner of internai 
revenue to prépare and bold subject to its order, and tp keep at ail tiines on 
hand, an estimatéd three months' supply ôt the stamps aforesaid, the estimate 
*bf Such supply naving been nlade and flled with the said c6ramissioner of in- 
ternai revenue by the said the Mamond Match Company: now, therefore, 
•if the said. thé Diamond Match Company shall, whènever requested so. todo 
, by the said con^^iissioner at internat revenue, well.a^ld truly pay, or causeto 
.be paid, ,to the treasurer of thfi U^tédStates, for the usebf the United étates, 
ail and eveiy ^ùoh suni or sums df mônéy as the commissioner of internai 
revenue Shêfcfl bertify to hâve been -pâid by thé United States for the paper, 
printing, gumming, and perforating and preparing fot issue, of the stamp 
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herein referred to, the same having been prepared in accordance with tbe es- 
timate of the said the Diamond Match Company, which may at any time be 
found by said commissionèr tci hâve been printed for a longer pèriod than 
three months, (exclusive, hoWever, of such stamps as may hâve been printed 
witbin the three months next preceding the expiration, by repeal or other- 
wise, of ail Jaws requiring the use thereof ,) but not purchased by the said the 
Diamond Match Company, then this obligation to be void, and of noeffect; 
otherwiae to be and remain in f ull force and virtue. 

"Thb Diamond Match Co. It. s.] 
"Wm. h. Swift, Président. 
"L. W. Beechee, Secretary. 
"GeokqeW. Cbouse. [i- S\ 

"Thomas W. GoENELL. l^-b-. 
"Alfred M. Barbbe." [l, s.\ 

After cixcnlar No. 136 waa îssued, the practice of the parties who had 
signed the required bond was to send to thç interne revenue department 
their estimâtes for a three-montha supply of stamps, which amouat waa 
continuously thereafter kept in stock as nearly as possible. When an order 
for stampa was sent by the nianufacturer, it wae Med, and a correspondjng 
<)r<ier for new stamps was sent by the department to the priating-office. 
The practice of the parties who had not signed the required bond waa to 
order stamps as they needed them, and the departnoent direptçd the 
bureau of éngraving to print the required number. Private die-stamps, 
as well as gênerai stamps, were printed by the United States upon paper 
which it purchased, The paper and the printing were paid for out 
of an appropriation by congress. The défendant paid for its dies and 
plates. 

On May 26, 1881, the défendant gave the commissioner of internai 
revenue its estimate of a three-months suppîy of stamps for its use, which 
was 6§,750j000, and which amount it reqtiested; ,to bç képt on hand. 
Afterwards, on January 27, 1882, th© défendant requested that 1,890,- 
000 môre stamps should be kept on hand. Thèse anûounts were, after 
thé fébeiptof said estimâtes and requests, kept in stock. On March 6, 
1883, the internai revenue department had on hand 69,988,736 ptamps 
printed from the défendantes private dies. The trade in matches fèil off 
between March 1 and July 1, 1883, and on July 2, 1883, the day after 
the repeal statute took eiOfect, said department had on hand 43,133,741 
stamps Jointed from the defendant's private dies at its request as afore- 
said. On said day the commissioner of internai revenue îhformed the 
défendant, îii writing, that the expense oî mànufacturing sàid 43,133,- 
741 stamps had been $4,364.37, and demanded payment of said sum. 
Said 'SUm was the actual costof the paper used, and of thè printing, gum- 
ming, Jierforating, and preparing for issue said stamps. 

None of thèse stamps were printed after April 1, 1883. They hâve 
never been càlled for nor pàid for by thè défendant, and bave been can- 
celed and destroyed by the govemment. The défendant did not ask for 
the printing of any stamps aft«r March 3, 1883. No part of the amount 
of $4,364.37 has ever been paid, but is still due. The commissidnfer of 
intëfnàl revenue stated or certîfied to the défendant, oij July. 2, 18^3, in 
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accordance witli the conditions of said bond, that said money was ex- 
pendèd as aforesaid for said stamps, the same having been.prepared in 
accordance with the estimâtes of the défendant; and on July 9, 1883, said 
stamps were found by said commissioner to hâve been printed for a longer 
period than three months, and prior to the first day of April, 1883. Of 
said printing the défendant was informèd July 9, 188S. 

The défendant did uot omit to purchasé said stamps because of its 
failure or retirement from business, or on accoun't of its lâches, but be- 
cause the demand for the purchasé of matches fell ofif, on account of the 
repealof said tax, afterMarch 3, 1883. 

, Upon the foregoing facts I find,'as conclusions of law, that the bond 
was net prescribed nor directed by any statute of the United States, 
Authority to take it was not given in direct terms, and it was not pro- 
hibited 'by any statute. The authority tomake the règiilation' and to 
teke the bond wàs incîderit to the exercise of the dutieâ of 'the ofBce of 
commissioner of ihtertial tevenuel 1 furtherfiod, as conclusions of law, 
Ihat thé said bond wââ ând îs a Valid bond, and was properly and legaUy, 
ànd without any undlie or împroper compulsion or coercion, executéd 
by the défendant, and Was in légal s^nse a voluhtary bond; and that thé 
sum of 84.S64.37, with interest thereon from and after July 9, 1883, is 
due fr6m the défendant to the plàintiflf. N. Shipman, Référée. 



Nelson v. United States. 

{Oircuit Court, D. Or égon. March 11, 1887.') 

1. United States— Power to Acquike Tehbitoey— Jueisdictioiî. 

The powèr cônférred by the constitution on the govérnlnent of the Ûnîted 
States to make war aad treaties implies the power to acquire territory, either 
by conquest or treaty, ftnd the power to govern suçh territory until it is fit to 
be admittpd into the Union as a state resijlts from the acquisition thereof. 

S. CONSTITUTIONAL. LaW — POWIiKS OP CONGKBSS— TbRBITOBIBS. 

The Tjower of congress over a territory of the United States extends to ail 
rightful isubjects and methoda of législation not denied to it by the constitu- 
tion, and consistent- with the spirit and geriius of the Sjame, and the purpose 
for whieh, such territory niay hâve been acquiréd. 
8. TEBKiTObiBS— Alaska— IntoxicatiNô Liqttors. 

Congresp has power, in its discrétion, to prohibit the importation, manu- 
factura, ,a^d, sale of jntoxicating liquora in the district of Alaska, and to 
. maké tbe violation of such prohibition a crime punishable by fine and im- 
prisonmëûtï 

4. IndiotmeNt— Stattttort Crimes— Ëxotptiôns. 

As a rule, an exception in a statutç by which certain partîculars are with- 
drawn from the opération of its enactiag clause, deîfining a crime concerning 
a class or species, constitutès nô part of the définition of such crime, whether 
placednear toorrémotefrom such enact|ng clause;: and an indictment charg- 
ing aperson with the violation of sU|Ch statute need ;not négative such excep- 
tion. / • ' . ■/, , ' , , 

5. Same— lîTroxiCi^iNG Lk^uors. •• • 

It is nôt iiiBCessary in an indicfni^nt for the violation of section 14 of tho 
1 act of IfftylT, 1884, by the sale of into^icàting liquor in the district of Alaska, 
to allège, tjiat such sale was not mad^ for.mecha.nical, médicinal, or scientiflft 
' pUrposes'j but IJhe same must be showri, if at ail, as a défense. 
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6. Same— Name of Purchasek. 

In an indictment for the violation of section 14 aforesaîd, tne name or tne 
purçhaser, if linown, ought to be alleged as a con ventent means of identifying 
the transaction; but the omission to do so is not suiflcient cause for the re- 
versai of the judgment on error. 

{SyUdbus by the Court.) 

Error to District Court, Alaska. 29 Fed. Rep. 202. 
' Indictment uîader the act of congress of May 17, 1886, for sellingîn- 
toxicating lic|iiors in Alaska. 

6. G. Gumnuma, for plaintiff in error. 
ieimsi. Afc^rtAur, for the United States. 

Deady, J. This case cornes hère on a writ of error to the district court 
for the district of Alaska, pursuantto section 7 oftheactof May 17, 1884, 
(23 St. 24,) concerning " a civil governtnent for Alaska." It appeara 
frorû the record that on May 25, 1886, the grand jury for the district of 
Alaska on their oaths did présent that the plaintiff in error, on January 
2, 1886, did,' "at the town of Sitka, within said district, sell one pint of 
brandy, one pint of wine, one pint of whisky, one pint of béer, contrary 
to the statute of the United States in such cases made and prôvided, and 
against the peace and dignity of the United States." On July 23d the 
accused demUTred to the indictment, and for cause of demurrer alleged 
that (1) the statute said to be violated is unconstitutional and void; 
(2) the indictment does not state facts sufficient to constitute a criiiie 
under the statute, — ^which demurrer was, on September 6th, overruled 
by the court. On September lOth the accused pleaded not guilty to 
the indictment, and waived a trial with a jury, whereupon he was tried 
by the court, and found guilty, and sentenced to imprisonment for the 
t«»rm of 48 hours. There is also a bill of exceptions in the record con- 
taining the same facts. This is altogether irregular and unriecessary. 
The office of a bill of exceptions is only to reduce to writing and put 
on record some action of the court involving a question of law, as the 
admission or rejection of évidence or a direction to the jury, that ordi- 
narily transpires in pais, and to which the party obtaining the same took 
exceptions at thè time. But an act of the court, such as an order or 
judgment which, in the due and usual course of its procédure, is entered 
in its records, need not be excepted to by the party against whom the 
same is made or given, and therefore is not the subject of a bill of excep- 
tions. Code Civil Proc. Or. §§ 227-230; Tyner v. Gapin, S Blackf. 
372; 2 St. Westm. 13 Edw. I, e. 31. 

There is a provision in the act of March 3, 1879, (20 St. 854,) allow- 

îng a writ of error from the circuit to the district court in certain crimi- 

nal cases, allowing a défendant, "feeling himself aggrieved by a décision 

' of a district court," to except thereto, and tender a biU of exceptions, 

which, being settléd and signed, shall become a part of the record. By 

' section 7 of the act of 1884 jurisdiction is given to this court of writs of 

error to tfae district court of Alaska in the criminal cases mentioned in 

the act of 1879. But the provision in section 1 of the latter act, con- 

v.30F.no.2— 8 
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cerning the tender and allowance of a bill of exceptions in a district court 
of the United Stages, is not made applicable to proceedings in the dis- 
trict court of Alaska.. Besides, thela'nguage of this section is very inar- 
tificial, and must be construed, even in the district courts, where it 
applies, so that the "décision " of the court to which the défendant may 
except only includes such rulings or directions as would not, in the or- 
dinary course of procédure, otherwise appear of record. Therefore it 
does not apply to the judgment of the court imposing punishment on the 
défendant. 

It also appears from the record that the accused prayed an appeal to 
this court, and filed an affidavit and bond therefor, and to procure a m- 
persedeas. No "appeal" lies to this court from the judgment of the dis- 
trict court of Alaska. It can only review the judgraents of said court in 
criminal cases on a writ of error, which must be allowed by the circuit 
judge or justice, who may order a stay of proceedings thereon, and take 
a bond that the same will be prosecuted to eflfect, and the défendant will 
abide the judgment of the circuit court thereon. Act 1879. 

The indictment in this case is found under section 14 of the açt of 
1884, supra, providing a civil government for Alaska. It enacts "that 
the provisions of chapter three of title 23 of the Revised Statutes of. the 
United States, relating to the unorgânizedterritoryof Alaska, shall re- 
main in fall force, except as herein specially or otherwise provided; and 
the importation, manufacture, and sale of intoxicating liquors in said 
district, except for médicinal, mechanical, and scientific purposes, is 
hereby probibited, under the penalties which are provided in section 
<1955 of the Eevised Statutes for the wrong importation of distilled spir- 
its. And the président of the United States shall make such régulations 
as are neeessary to carry out the provisions of this section." 

By section 1955 of Ûie Revised Statutes (section 4, Act July, 1868) 
the président was given "power to restrict and regulate or to prohibit the 
importation and use * * * of distilled spirits into and within the 
terri tory of Alaska. * * * And any person violating such régula- 
tions shall be fined not more than $500, or imprisonment not more than 
sixmonths." 

In U. S. V. Stephens, 8 Sawy. 119, 12 Fed. Rep. 62, this court held 
that, as the law then (1882) was, the introduction of spirituous liquors 
and wine into Alaska was "absolutely probibited, subject to the power 
of the war department to permit the same for the use of the army, and 
the power of the président to permit the introduction of distilled spirits, 
but not wine, for any purpose." 

The errors assigned on the record are: (1) The act of 1884 is void (a) 
-for want of power in congress to pasa it, and (6) because it does not ap- 
ply to ail the territories aliké; (2) the indictment does not state facts suf- 
ficiènt to constitute a crime (a) because it does not show that the alleged 
éàle was not within the exception ili the statnte allowing intoxicating 
iiquor to be sold for "médicinal, mechanical, and scientific purpose8,"and 
{b) it does not state the name of the purchaser, or allège that the same 
was to the grand jury unknown. • 
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The national constitution confers on the United States, absolutely, thé 
powerto make war and to make treaties, (article 1; § 8; article 2, § 2; 
article 6, § 2,) and this necessarily implies the power to acquire territory 
either by conquest or treaty, {American Im. Co. v. Canter, 1 Pet. 542; 
ScoU V. Sandf<yrd, 19 How. 443; 2 Story, Const. § 1324.) The power of 
eongress to legislate for a territory of the United States results necessa- 
rily from the power to acquire the same. The power to enlarge the num- 
her and limita of the United States, by the admission of new states into 
the Union, is also expressly given to eongress. Article 4, § 3. In the 
construction of this power, it bas been practicaUy held to authorize the 
acquisition of territory notthenqualified for such admission, and the gov- 
ernment of the sameby eongress in the mean time, and until it is deemed 
fitted therefor. Scott y. Sandjcrrà, 19 How. 447; 2 Story, Const. § 1824. 

In the exercise of this power, however, eongress cannot do or author- 
ize âny act or pass any law forbidden by the constitution; as suspend- 
ing the writ of habeas corpus in time of peace. passing a bill of attainder 
or ex post /acto law, (article 1, § 9,) quartering a soldier in a house with- 
out the consent of the.owner in time of peace, making a law respecting 
an establishment of religion, (first and second amendments,) and others. 
Btit it mây exercise any législative power not expressly forbidden to it 
by the constitution, and to this there may be a further limit that the 
same shall not be inconsistent with the gênerai spirit and geuius of that 
instrument, nor contrary to the purpose for which territory may be ac- 
quired. Subject to thèse limitations, the manner in which this power 
shall be exercised rests in the discrétion of eongress. It may legislate 
for the territory directly and in détail. It may confide the government 
of the same, with or without spécial limitation, to a council or commis- 
sion of its own sélection, or it may provide what is known as a territorial 
government, in which the ordinary powers of législation shall be confided 
to an assembly chosen by the résidents, or some portion or class of them. 

Prom thèse premises the right of eongress to pass a law forbidding the 
importation, manufacture, or sale of intoxicating liquor in Alaska fol- 
lows as a necessàry conclusion. The question is too plain for argument. 
The passage of such an act is not expressly forbidden by the constitu- 
tion. The matter of such prohibition is a rightful subject of législation; 
that is, it belongs to the domain of législation. The territorial state is 
one of pupilage at best, and may include the mère child as well as the 
adolescent youth. In the government of a territory eongress may and 
should take into considération the situation of the same, and particularly 
the number, character, and condition of the population. 

Alaska is an extensive, remote, and unsettled district. The great 
bulk of the population are natives. They belong, socially and intellect- 
iially, to the class of people from whom it bas always been the policy of 
the government to exclude intoxicating liquors. And it is something of 
a problem whether the settled population will ever include any number 
of people exoept thèse natives and their descendants. But be that as it 
may, and even supposing that the population of the district. was not In- 
dian, but white, eongress in its discrétion would hâve the same right to 
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forbid the manufacture and sale of intoxîcating liquors therein. During 
its minority the territory, in' this as well as in other respects, îs very 
properly in congressional leading strings. As Chief Justice Marshall 
said in American Ins. Go. v. Canter, 1 Pet. 546: "In legislating for them 
[the territories] congress exercises the combined powers of the gênerai 
and of a state government." 

It aiso folio ws from thèse premises that congress may legislate for 
each and any of the territories specially and according to what may be 
deemed its particular needs, and therefore the act of 1884 is not invalid 
bécause it only applies to the district of Alaska; 

No particular question was made on the argument as to the scope and 
effect of the act. But, as it covers the whole ground, the most reason- 
able conclusion is that it supersedes or repeals ail former laws on the 
subject of intoxîcating liquors in Alaska. The imiportation, manufacture, 
and sale of intoxîcating liquors is therefore positively forbidden in Alaska 
under a penalty of a fine of not more than $500 and six ràonths' impris- 
onment, excepi for mechanieali' médicinal, and scientific pùrposes, con- 
cerning which latter the président is authorized to make proper régula^ 
tions. ' 

Is the indictment bad because it does not négative the exception in thé 
etatute, and allège that the selling in question was not for mechanical, 
médicinal, or scientific pùrposes? It is commonly said that, if the ex- 
ception is contained in the enacting clause of the statute, the indictment 
must show that the accused is not within it; but, if it is found in a sub- 
séquent clause or statute, then it is a matter of défense, to be shown by 
the accused. Bish. Crim. Proc. § 635; Whart. Crim. PL §§ 240, 631; 
U. 8.V. Cook, 17 Wall. 173; Com. v, HaH, 11 Cush. 130. The enacting 
clause in a statute îs the one that foUows the words "Be it enacted," etc. 
But what is a "clause" of a statute in the sensé of the rule is not so easily 
defined. Bish. Crim. Proo. § 684. Strictly speaking, I think the ex- 
ception in this act îs within the enacting clause, — the clause prohibiting 
the importation, manufacture, and sale of intoxîcating liquors in the dis- 
trict of Alaska. But the rule is materially modified in U. S. v. Cuok, 
mpra, whereîn it is held thàt if the exception is in the enacting clause, 
and is also "so incorporated with the language defining the offense that 
the ingrédients of the offense cannot be accurately and clearly descrîbed 
if the exception is omitted," then, but not otherwise, the indictment 
must allège enough to show that the accused is not within the exception. 

There are cases which décide that an exception like this should be 
negatived in the indictment. But in m}' judgment they are more dis- 
tinguished for verbal dialectics than good sensé, and' are better calcu- 
lated to puzzleand pervert than to promote the administration of justice. 
As a rule, an 'exception in a statute, by which certain partieulars are 
withdrawn from or excepted out of the opération of the enacting clause 
thereof, defining a crime concerning a class or species, constitutes no part 
of the définition of such crime, whether placed close to or remote from 
such enacting clause. And, whenever a person accused of the com- 
mission of such a crime daims to be within such exception, it is more 
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logical and convenient that he should aver and prove the fact than that 
the prosecutor should anticipate.such défense, and deny it. 

The act constituting the offense in this case is the sale of intoxicating 
liquors in Alaska. This oan be and is stated distinctly without any réf- 
érence to the exception. No mère act of selling is excepted from the 
gênerai prohibition of the act, but only a selling for a particular purpose. 
Now this is a matter peculiarly within the knowledge of the. accused, 
and one which he may, if there is any dispute about it, be justly re- 
quired to show as a défense. And this is in harmony with the reason 
of the rule that an exception which is a part of the enacting clause must 
be negatived in the indictment, but otherwise not, as found in Whart. 
Crim. PI. § 241. In speaking of it, he says that, although soraetimes 
called "crude" or "artificial," yet "in point of fact it serves to symbolize 
a germinal point of discrimination," which is this: Does the statuts 
create a "gênerai" offense, or one limited to particular persons or con- 
ditions? In the first case the exception need not be negatived, and in 
the latter ît must be. Fot instance, a statute : prohibits, first, ail sales 
of alcohol, and then excepts from the prohibition sales for médicinal pur- 
poses. Hère the évident purpose of the stàtute iè to prôhibit the sale 
of alcohol generally, and the permitted exception need not be negatived 
in an item charging a violation thereof. On the coutrary, where a stat- 
ute prohibits the sale of ihtôxicating liquor without a license, or by any 
one except a person duly licensed therefor, it is manifest that the statute 
wa* not passed for the purpose of preventing the sale of such liquor gen- 
erally, but only under particular conditions or circumstances, namely, 
without a license. And therefore an indictment charging a person with 
& violation of the statute must allège that the sale was made without a 
license. In my judgment the indictment is sufficient in this particular. 
The purpose of the statute is to prôhibit the sale of intoxicating liquors 
in the district of Alaska generally, and the exception in favor of sales for 
particular purposes need not be noticed in an indictment for its violation. 

As to the last assignment of error, — the failure to name the vendee of 
the liquor in the indictment, — the authorities are not agreed on the ques- 
tion. Bish. St. Crimes, § 1037; 2 Whart. Crim. Law, § 1510. The 
last author says that the prévalent opinion is that in an indictment for 
seUing spirituous liquors in small measure contrary to law the nam'e of 
the vendor need not be mentioned. But both authors incline to the 
opinion thatj on principle, the name ought to be given, if known, and 
if not known that fact ought to be averred as an excuse for the omission ; 
and, in my judgment, such is the better practice. But I do not think 
this omission is a matter that can be alleged hère as error. The name 
can only be required for the more convenient identification of the trans- 
action. It is not a necessary ingrédient of the offense, particularly 
where the prohibition to sell is gênerai, irrespective of persons. If it 
was a case of prohibition to sell to a particular person or class of persons, 
-as a woman or minors, there would be more reason for holding that the 
name of the person to whom the sale was made is a necessary part of 
the statement of the offense. 
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It should also be remembered that by section 7 of the act of 1884 
(23 St. 25) the Oregon Code of Criminal Procédure is in force in the 
district of Alaska, except where oongress has otherwise provided, and 
that the proceedings in this case wére had thereunder. By section 80 
thereof it is declaredthat "the indictment issufficient if it ean beuuder- 
stood therefrom" (1) that the act charged as a crime "is clearly and dis- 
tinctly set forth, in ordinary and concise language, in such a manner as 
to enablé a person of common understanding to know what is intended; " 
and (2) that such act "is stated with such a degree of certainty as to 
enable the court to pronounce judgment upon a conviction according ta 
the right of the case." 

The judgment of the district court is affirmed. 



Gaixy V. The Colt's Patent Fibe-Aems Mancf'g Co. and others. 
(Oireuit Court, D. ConneeHevt. February 25, 1887.) 

1. PaTBNTS FOE InTBNTIOKS— LiCBNSB to MANnFACTUBB AND SbLI/— CON8TBDO- 
TION. ■ 

By a contract in 1877 between plaintiff, who was the patentée of a print- 
ing-presB and of a subordinate improvement thereon, and défendant, the de- 
fendant agreed to manufacture presses for the plaintiff at agreed priées, keep- 
ing enough on hand to meet the demands oi the market, and the plaintiS 
agreed to buy of no one else than défendant. Défendant was to hâve a 
license to sell, paying aroyalty. "the conditions df sale"by défendant to be 
the same as the conditions under which plaintiâ should sell, "ao long as he 
continues in thje business" in New York. Afterwards a modifled agreement 
as to priées was made, to last two years, at the end of which time the défend- 
ant should "be obliged to continue to furnish the presses at the priées" âxed 
by the original contract. Further than shown, no time was specified in the 
contract. Upon a motion for a preliminary injunction, held (not as a final 
décision but for the purposes of the motion) that, after the expiration of the 
patents on the press va. 1886, but not on the improvement, being after the ex- 
piration of the two years named in the modifled agreement, défendant was 
not obliged longer to make presses under the contracts, either with or with- 
out the improvement; that he could sell presses for plaintiflE without the im- 
provement without restriction, and without paying a royàlty; but that, as to 
presses with the improvement, he could not undersell plaintiff. 
S. liADB-MABK— Désignation of Patbnted Akticlb— Expiration of Patent. 

A patented printing-press was called by the patentée thé "Universal, " and 
the presses were stamped with that name, and the names of the mànufactur- 
ers, who made them for the patentée or his licensees. Held that, after the ex- 
piration of the patent, the patentée was not entitled to be protected in the use 
of the Word " Universal " as a trade-mark. 

In Equity. On motion for injunction. 
Martin J. Keough and T. E. Stede, fôr plaintiff. 
WiUiam A. Redding and Âlvan P. Hyde, iox défendants. 

Shipman, J. This is a motion for an injunction pendente lite. The 
suit was brought by Merritt Gally, a citizen of New York, against the 
Colt's Patent Fire-arms Manufacturing Company, a citizen of Connecti- 
cut, and John Thomson, a citizen of New York. Thte faels, so far as 
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they are necessary to be stated upon this motion; are as follows: In 
1869, the plaintiff obtained four letters patent of the United States for 
improvements in printing-presses. In the first patent the press is called 
the "Universal Printing Machine;" and it has been known since it came 
into use as the "Universal Press." In May, 1871, the plaintiff obtained 
another patent for a " chase-latch ," a subordinate improvement. Between 
February, 1872, and September, 1873, about 500 Universal Presses were 
made and sold by Hamilton & McNeal, of Rochester, New York, as ex- 
clusive liceiisees of the plaintiff. They having failed in business, E. V. 
Haughwont & Go. became the exclusive licensees, for whom, before the 
spring of 1876, the défendant corporation manufactured 352 presses. 
Thèse licensees also became financially embarrassed, their license was 
terminated, and, between March, 1876, and January 17, 1877, the de- 
fendant made for the plaintiff 34 patented presses, each of which, and 
also each one of the 2025 presses hereinafter mentioned, had two plates, 
upon one of which were engraved the words, "Built at Colt's Armory, 
Hartford, Ot.," and upon the other were engraved "M. Gally's Universal. 
Patented,"— with the dates of the patents. The Hamilton & McNeal 
machines were stamped, "Universal. Manufactured by Hamilton & Mc- 
Neal," — Twiththe dates of the patents. The Ha\ighwont machines were 
stamped, "Universal. Manufactured by E. V. Haughwont & Co., by 
theCôlt's Pt. F. A. Mfg. Co. M. GaUy's patents,"— and the dates thereof. 
On Jànuary 17, 1877, the plaintiff and défendant corporation entered 
into a written mémorandum of agreement, wherein the défendant agreed 
"to make Universal printing-presses, of the invention of the said Gally, 
at the following rates," and, after specifying the rates and the crédits for 
diecounts and for royaltyj further agreed "to keep a sufficient number of 
presses op hand to meet the ordinary demands of the market." Gally 
agreed to purchase from the défendant, and from no other party, Uni- 
versal presses of his patented invention, at the specified priées, in such 
numbers as the business would require, and that he would license the 
défendant to manufacture and sell the said presses under his patents; 
the conditions of sale of the said presses by the défendant to be the same 
as the conditions under which the plaintiff sold, "so long as he contin- 
ues in the business of selling tlie said presses in the City of New York:" 
provided, however, that a specified royalty on sales made by the défend- 
ant was to be credited, which royalty was différent from that upon the 
machines manufactured for Gally. On October 11, 1877, a modified 
agreement in regard to priées was made, which also provided as follows: 

"This agreement is in no respect to afEect the contract of January 17, 1877, 
above referred to, except in the matter of priées as given above, and theprices 
herein settled shall last at least two years, at the end of which time this Com- 
pany shall be obliged to continue to fnrnish the presses at the priées, given in 
Ihe contiract of Januai-y 17, 1877, and ol the sizea therein naraed, should it be 
iound necessary to make any change in priées." 

Between January 17, 1877, and November 23, 1886, when the last 
■of the patents of 1869 éxpired, the défendant made and delivered to the 
plaintiff 2,004 presses, and made and sold to other parties tban Gally 
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21 presses. The prîces reniained the same as were specified in the agree- 
ment of October 11, 1877, until November 22, 1886, when the plaintiff 
was notified that, on ail presses delivered after November 23d, the priées 
specified in the original contract would be changed. This change in- 
cluded presses ordered on November 18th, 19th, and 20th, but did not 
apply to other unfilled orders which had been previously given. Very 
Boon thereafter, probably in pursuance of arrangements previously made 
with Thomson, the défendant corporation entered upon its own account 
upon the manufacture of the Universal press, containing the invention 
of the expired patents, and a device in lieu of the chase-latch, and ad- 
vertised the press under the name of the Colt's Armory Universal Print- 
ing-çress, or Universal Press: John Thomson, who had been the gên- 
erai manager of the plaintiff s printing-press matters from January 1, 
1880, until April, 1886, when he was discharged by the plaintiff, be- 
came the manager of this part of the défendant corporation's business 
in New York city. Since November 23, 1886, the défendant bas made 
and sold seven presses with the Gally chase-latch; has allowed the plain- 
tiff the royalties payable upon said presses under the original agreement; 
and has made and sold nine presses not containing said latch. The 
license has not been revoked. The machinery, tools, and patterns per- 
taining to the business, and which cost a large sum, belong to the de- 
fendant corporation. The plaintiff registered in the patent office on 
March 5, 1886, the word "Universal" as a trade-mark for printing and 
embossing presses, and in his application stated that he had used t^e 
word continuously in his business since about themiddle of 1869. 

The bill charges the Goltls Company with a violation of its contracts 
with the plaintiff, and charges both défendants with an infringement of 
his trade-mark. It allèges — Mrst. That the défendant company has vio- 
lated the contracts made with the complainant in thèse par ticu Jars: (o) 
Itfailed, since November 22, 1886, tomake and deliverto the complainant 
presses at the modified pricea mentioned in the letter of October 11, 
1877. (6) It raised, since November 22, 1886, the prices from the 
modified prices to those named in the agreement of January 17, 1877. 
(c) It accepted from the complainant certain orders for presses prior to 
November 22, 1886, at the modified prices, and afterwards refused to 
fiJl the orders at prices less than those specified in the agreement of Jan- 
tiary 17, 1877. (d) It failed to keep a sufflcient number of presses on 
hand to meet the ordinary demands of the market, so that the com- 
plainant was unable to get from it presses necessary to supply his cus- 
tomers. (e) It, in combination with John Thomson, solicited orders 
since November 22, 1886, for the sale of presses, and for that purpose 
established an office and sales-room in the city of New York, and en- 
gaged generally in the salé of presses in compétition with the complain- 
ant, àt prices and upon conditîoûs other than the prices and conditions 
upon which the complainant could sell presses, (f) It offers to sell 
pressés in the open market lat the modified prices specified in the letter 
of October 11, 1877, and yet refuses to sell the presses to the complain- 
ant at such modified prices. (jg) It is using the patterns, tools, ma- 
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chinery, and plant (in which the complainant allèges to hâve invested a 
large sum of money) in manufacturing presses and parts of presses for 
parties other than the complainant, and for sale in open market in com- 
pétition with complainant. Second. That the défendant company com- 
bined, confederated, and conspired with John Thomson to injure and 
destroy the business of the complainant in thèse particulars : (a) It en- 
tered into secret negotiations with John Thomson to devise some plan 
to évade its obligations to the complainant under the agreements men- 
tioned. (6) It acted in collusion with John Thomson to secure a nul- 
lification of the complainant's patents by introducing certain modifica- 
tions in the presses, (c) It conspired with John Thomson to bring col- 
lusive suits, for the purpose of defeating the complainant's patents, and 
to get control of his business, «o that the défendants might engage in 
the business of selling the presses, and underseU and ruin the com- 
plainant's business, (d) It employs and uses the name of John Thom- 
son, as représentative, agent, or manager, in a manrier similar to that 
heretofore used by the complainant, to mislead the public and the trade, 
and thus injure the complainant. Third. That the défendants hâve in- 
fringed upon the complainant's trade-mark, consîsting of the word 
"XJniversal" on printing-presses, in this particular: (a) They hâve made 
and sold printing-presses with the word " Universel " aflSxed thereto, in 
Hartford and New York city , 

The complainant's prayers in his bill of complaint are: (1) To com- 
pel défendants to answer; (2) For perpétuai injunction, to enjoin de- 
fendants from manufacturing or selling presses or parts of presses; (3) 
for perpétuai injunction to enjoin défendants from using the word "XJni- 
versal " in connection with the manufacture and sale of printing and 
embossing presses, and for an account of profits; (4) for an ascertain- 
ment of damages; (5) for an account of ail presses made and sold by 
défendants in violation of the agreements, and to compel a payment to 
complainant of ail moneys received by défendants on account of such 
sales; (6) for an injunction generally against défendants making or sel- 
ling presses! or parts of presses, or using the alleged trade-mark. In this 
motion, the plaintiff asks for a provisional injunction of the same char- 
acter that is sought for a perpétuai injunction. 

The défendants object that, as Thomson and Gally are citizens of the 
same state, the court bas no jurisdiction. This would be true, if Thom- 
son was a necessary party to the suit, but the controversy is really with 
the Colt's Company, for whom he is an agent, and grows out of its con- 
tract relations with Gally. Thomson bas no important place in the suit, 
which should be forthwith dismissed as to him. Hom v. Lockhart, 17 
Wall. 570; Watscm v. Evera, 13 Fed. Rep. 197. The défendant corpora- 
tion also insists that a court of equity bas no jurisdiction with respect to 
80 much of the bill as asks an injunction to restrain acts which, it is 
alleged, are being done in violation of a contract in regard to personal 
property, where the nature of the contract is such that spécifie perform- 
ance cannot be enforced. The subject is discussed in a very able man- 
ner by Judge Lowell in Singer S. M. Co. v. Union Button-hole Co., 1 
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Holmes, 253 ; but, in my View of the facts in this case, a décision of the 
question is net necessary upon this motion. The plaintiff seeks to re- 
strain the défendant Company from making and selling to any person 
except himself, and only upon the terms of the supplementary agree- 
ment, Universal presses, with or without the chase-latch. 

The first question in this part of the case is whether the défendant cor- 
poration is to be enjoined against selling, in the market generally, Uni- 
versal presses which contain only the devices described in the expired 
patents. I see nothing in the contract of January 17, 1877, which for- 
bids the Colt's Company from selling, or which implies that it is not to 
sell to any person the "Universal press" after the patents therein hâve 
expired. When the public bas a right to manufacture and sell, it also 
bas a right to do the same at its own price, and there can be no reason- 
able question that it can now sell, upon its own account, the press with- 
out the pàtented chase-latch. ' 

The second question is whéther the défendant corporation must sell to 
Gally presses with the chase-latch, at the priées of the supplementary 
contract. Neither the original nor the supplementary contract mentions 
the time during which the obligation of the Colt's Company to fumish 
presses to Gally is to continué; and the intention of the parties as to the 
duration of such obligation can only be inferred from the gênerai char- 
acter and provisions of the contracts and the license. Without deciding 
the question, I am inclined to the opinion that, when the parties entered 
into the contract, they were only regarding the time during which the 
press waa to be protected by the patents therein, and that the défendant 
corporation did not undertake to continue to furnish presses to the plain- 
tiff bëyond the expiration of that period, and by the patents I mean the 
patents of 1869. The sentence commencing "the conditions of sale of 
the said presses by the Colt's Co.," refers to the sales of presses un- 
der the license, and iiot to sales of presses, which are open to the public. 
But if the Colt's Company sells, under its license, to persons other than 
Gally, a press with the chase-latch, I think that, under the provisions 
of the original contract, it should not undersell Gally, but sell upon 
his terms. 

The name "Universal," or "Universal printing-press," was adopted, 
at the time the patents were issued, to designate the pàtented press. It 
was not a trade-mark of the plaintiff which became identified with his 
workmanship, and indicated that the press was of his manufacture, but 
was a name which characterized the press which he invented. Any 
manufacturer, who uses the namé now, does so to shôw that he man- 
ufactures the Gally press, which he may rightfully do, and does not 
represent to the public that it is getting any skill or excellence of work- 
ïnanship which Gally possessed, and does not induce it to believe that 
the presses are manufactùred by the plaintiff. The cases oîFilley v. ChM, 
16 Blatchf. 376; Singer' Manuf g Oo. v. Stanage, 6 Fëd. Eep. 279; and 
Grayv. Taper Sleeve PuUey Works, 16 Fed. Rep. 436,— contain the rea- 
Bpning and the pi-oper distinctions upon the subject. 

The motion is denîed. ' 
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lowA Baeb Steel Wire Co. t?. Southern Barbed-Wibe Go. and others. 

{Oiireuit Court, E. B. Missouri. Mardi 16, 1887.) 
1. Fatekts por Intentioms— Infringement— iHJtrNCTioN— Officeks ov Cok- 

rOKATION. 

Where a corporation infringes a patent, its managing offlcers may be joined 
as co-defendants in a suit against it for the infringement, and may be individ- 
ually enjoined from making the infringing article. 
8. Samb-^Contbmpt. 

Where offlcers of a corporation are so enjoined, and subsequently engage 
in the manufacture of the infringing article, as managing offlcers of another 
corporation, not licenBed to manufacture under the patent, tbey will be guilty 
ol contempt. 

In Equity. 

Motion foî attachment for contempt, against Alfred Clifford and Charles 
H. Kowe. This was a suit against the Southern Barbed-wire Company, 
Alfred Clifford, John W. Gates, and Charles H; Rowe for the infringe- 
ment of a patent. The bill does not state -what the relation of Messrs. 
Clifford and Rowe is to thecompany, but charges them, together with the 
Company, as infringers. Pending suit, a new corporation, the Southern 
Wire Co., was formed, and défendants Clifford and Rowe became its 
officers. After final decrée and injunction entered against Clifford and 
Rowe and the Southern Barbed-wire Co., the new corporation contiuued 
the manufecture of the patented article, Clifford and Rowe being its offi- 
cers. The decree was against ail of the défendants, and ail were per- 
petually enjoined. The other material facts are stated in the opinion of 
the court. For opinion concerning infringement, see 29 Fed. Rep. 863. 

John JR; Bennett and W. M. Kimey, for complainant. 

J. M. Holmes and WàUcer tk Waïker, for défendants. 

ThayEe, j. The court ruled in this case, on motion to modify the 
decree, (and now confirms that ruling,) that the decree in its présent 
form was properly entered. The bill, and the évidence offered in sup- 
port of the same, are sufficient to sustain the decree. If a corporation 
is engaged without license in the manufacture of an article protected by 
letters patent, its acts in that behalf are unlawful, and its managing of- 
ficers cannot shield themselves from individual liability to an injunction 
upon the plea that what they may hâve done was done as officers or 
agents of the corporation, and not in their own behalf as principals. In 
the présent case, the managing officers were made parties défendant to the 
bill, as joint wrong-doers with the corporation. They answered in that 
capacity also. The proof offered to show that the corporation was guilty 
of tortious acts, also showed that its managing officers were likewise 
guilty and an injunction against them was properly awarded. 

In Computing the damages conséquent upon the infringement, if it ap- 
pearg that the corporation, in the first instance, derived ail the profits 
from the unlawful manufacture, and that the managing officers hâve 
profited merely in the shape of dividends on their stock in the défendant 
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corporation, it may be proper to confine the accounting to the corpora- 
tion. On this point, however, the court expresses at this time no déci- 
sive opinion. The rule as to the accounting may be controUed by the 
évidence developed on the hearing before the master as to the mode of 
corporate management. - 

With respect to the application for an attachment against the individ- 
ual défendants for contempt in violating the injunction, it is sufficient to 
say that the injunction is broad enough in its terms to prohibit said de- 
fendants from' engaging in the manufacture of'Ross barbed-wire," on 
their own account, or as officers or agents of some other person or corpo- 
ration, unless such other person or corporati.on bas been licensed by this 
complainant or its assigns to manufacture tne "Ross wire." . The proof 
submitted to me shows that défendants Clifford and Rowe, as managing 
oflScers of the Southern Wire Company, hâve been engaged in the manu- 
facture of Ross wire since the service of the injunction. Their acts in 
that regard are clearly in contempt of the restraining order, unless the 
Southern Wire Company is a licensee of complainant or its assigns. 
They cannot shelter themselves from the injunction by the plea that they 
hâve been acting merely as agents for the corporation last named, but 
must show beyond question that their principal is one of complainant's 
licensees. Unless such fact is established, they are now in contempt. 

The claim is put forward by Messrs. Clifford and' Rowe that the 
Southern Wire Company, ofwhioh corporation they are now officers, is 
in effect one of the complainant's licensees, under and by virtue of a 
contract existing between complainant and the Washburn & Moen Man- 
ufacturing Company. Inasmuch as the rights asserted by the Southern 
Wire Company under said contract are not perfectly clear,.and inasmuch 
as I bave not the means on the proof now before me of deteirmining the 
good faith of the parties in asserting such claim, I shall merely enter a 
rule at this time requiring the défendants Clifford, Rowe, and Gates to 
show cause in this court, on April 19, 1887, why they should not be 
punished for contempt in violating the injunction. And in so ordering 
I merely reserve the question whether the Southern Wire Company is a 
licensee of complainant or its assigns, and the further question of the 
good faith with which défendants hâve acted in pursuance of such claim 
in doing the acts already done. 
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j 

The Ellen Holgate.' 

McLean and otbers v. The Ellen Holgate. 

QJDistriei Court, D. New Jergey. February 1, 1887 ) 

1, Mabitimb Lienb — Matekiaii-Man— HoMB Port. 

It is difflcult to formulate a ijrecise rule by which the home port of a vessel 
belonging to persons residing in différent states may be determined in every 
case; but it is well settled that a vessel canuot hâve more than one home port, 
or bç adomestic vessel in more than one state. A fortiori she may, if pwned by 
résidents pf différent states, be a f oreign vessel in the port of a state wherein 
certain ôf her owners réside. Prima facie, the home port is the place of en- 
roUment, ■where or nearest to which the owner, or, if more than one owner, 
the managing owner, résides. The Jennie B. Oilkey, 19 Fed. Rep. 127, cited 
and approved, 

2. SasCb— Pbotisious ïok Ckbw— Disbursements. 

Persons supplying provisions for the crew, and those advancing money to 
pay the claims of material-men, may look to the vessel for payment, if the 
transactions hâve taken place away f rom her home port, and at the request of 
her master, unless it can be shown that the master was without authority, 
and that the parties had knowledge of such a want of authority. 
8. Samb— Crédit— Bill of Sale as Sbcuritt. 

The Personal securityof the master doe s notrelieve the vessel or her owners 

from liability, nor does the holding of bills of sale absolute on their face pre- 

clude the material-man from attaching the vessel, if it can be shown, by clear 

and positive proof, that they were intended to be held as collatéral security. 

4 Baiib-«-Ihtbbb8T and Costs. 

ïf the court is not satisfied that the libelants hâve acted with absolute good 
faith, neither interest nor costs will be allowed. 

In Admiralty. Proceedings in rem by material-men. 

J. B. Leamtl, for libelants. 

Wm. M. Larming, for respondent. 

Wales, j. The libelants sue to recover the balance of their acconnt 
against the schooner EUen Holgate for chandlery, stores and disburse- 
menta supplied to and made on the crédit of the vessel, from November 
14, 1884, to September 22, 1885, while she was lying at Jersey City, 
in this district, or in the port of New York. There is no allégation in 
the libel, nor is there any évidence to show, what articles were furnished 
at either place, in quantity, quality, or value; and, as the vessel was 
owned both in New Jersey and in New York, it is insisted hj the re- 
spondent (1) that the libelants bave no lien under the gênerai maritime 
law, because the vessel was a domestic one in both states; (2) that, the 
the libelants having failed to comply with the requirements of the New 
York statute, they hâve no lien under the local law for articles furnished 
in that state; and (3) that the lien given by the law of New Jersey can- 
not be enforced for want of certainty as to the description or value of the 
articles furnished while the vessel was lying at Jersey City. 

During the year 1884-85 the schooner sailed between Virginia and 

>EepOrted by Théodore M. Btting, Esq., of the Philadelphia bar. 
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New York. She was enroUed at Philadelphia, and owned in Pennsyl- 
vania, New Jersey and New York. John A. J. Sheets, who resided at 
Haddonfidd, New Jersey, and had an office for the transaction of bus- 
iness in Phila:delï)hia, was her managing owner, and hadbeen such for 
eeveral years. It is difficult to formulate a précise rule by which the 
home port of a vessel, belonging to persons residing in différent states 
may be determined, in every case, where the question of lien under the 
gênerai or a local law may be involved'. Some gênerai directions may 
be drawn from the act of congress relating to the registration of vessels, 
(section 4141, Rev. St.,) and from adjudged cases. Prima fade, the 
home port is the place of enroUment, where or nearest to which the 
owner, or, if more than one, the managing owner, résides; and that con- 
tinues to be the home port until ànother bas been established by a 
change of the place of enrollment, or by a change of the owner's résidence. 
But the authorities do not support the theory that a vessel can bave 
more than one home port, or be a domestie vessel in more than one 
state, at thesame time. HàyS v. Pacific Mail S. S. Go., 17 How. 696; 
Morgan v. Parham, 16 Wall. 471; The Superior, Newb. Adm. 176; 'ITie 
Indiana, Crabbe, 479; The St. Lawrence, 3 Ware, 211 ; The E. A. Bamard, 
2 Fed, Rep. 712; The Mary ChUton, 4 Fed. Rep. 847; Ths Albany, 4 
Dill. 439; Th^ Red Wing, 14 Fed. Rep. 869; The G. VanderMt, 19 Fed. 
Rep. 219] The Thomm Fletcher, 2é Fed. Rep. 375; The Lotus No. 2, 26 
Fed. Rep. 637; 2%e Mary Morgan, 28 Fed. Rep. 196. 

Most directly in point is The Jennie B. GUkey, 19 Fed. Rep. 127. In 
that case supplies were furnished, in New York, to a vessel which was 
owned in Maine, New Hampshire, and Massachusetts, excepting that a 
1-64 part was owned by a New York firm who acted merely as brokers 
and consignées of the vessel, but neither had nor assumed to bave any 
of the powers of managing owners. The vessel was largely owned in 
Boston, had a permanent register in that port, and her managing owner 
resided there. It was held by Judge Lowell that the Gilkey was a 
foreign vessel in New York, though that port was for the most part her 
head-quarters. 

For the purposes of the présent case it is sufficient to décide that the 
Holgate was in a foreign port at New York; and, this being so, it be- 
comes immaterial to ascertain whether she was foreign or domestie in 
New Jersey, since, if a foreign vessel, the libelants would bave a lien 
under the gênerai law, or, if a domestie vessel, they would bave a lien 
under the local law, for the supplies furnished in the latter state. 

Another branch of the défense is that the items for provisions and 
disbursements, in the account, were not properly chargeable to the vesseL 
The master sailed the schooner, under an agreemeut with the managing 
owner, on the usual half share; that is, after deducting the port charges 
from the gross eamings of freight, the remainder is equallj' divided be- 
tween the owners and the master, the former being liable for chandlery 
and repairs, and the latter for the seamen's wages and the food bills. 
The charges for groceries and provisions are objected to on the ground 
that the libelants knew of the agreement between the managing owner 
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and the master, and tlierefore knew that the latter had no authority to 
order provisions on the crédit of tlie vessel. There is a want of direct 
and satisfectory proof that thelibelants had notice of this agreement, and 
their disdaimer of knowledge of it must be accepted as true. Provisions 
for the crew of a vessel are quite as necessary as repairs and rigging to 
enable her to prosecute her voyage, and for such supplies, in a foreign 
port, the ship-chandler or merchant is entitled to a lien when acting in 
good faith with the owners. 

The objection to the disbursements is equally untenable. The schooner 
being in debt for spars, rigging, and repairs, the libelants advanced 
money to the master to pay the claims of material-men, and prevent a 
threatened attachment. That the master gave his personal security for 
the repayment of some of thèse advances did not relieve the vessel or her 
owners from liability for them. Money lent for such purposes becomes 
a lien of equal grade with the debt for the pay ment of which it was bor- 
rowed. It is only necessary thàt the debt should bè a maritime lien 
under the gênerai or the local law. The Quiding Star, 9 Fed. Rep. 521 j 
The Lulu, 10 Wall. 192; The Emily Souder, 17 Wall. 666; The St. Law- 
rejice, 3 Ware, 211; r/ie iVéstor, 1 Sum. 75. 

The fact that the libelants held two bills of sale, absolute on their 
fece, each for a 1-64 share of the Holgate, is not of itself so conclu- 
sive of ownership as to deprive them of the right, as material-men, ta 
libel hei. Whether, under any state of facts, an owner can Kbel his 
own veèsél, is not the question hère; for there is clear and positive proof 
that the bills of sale which were delivered to the libelants were intended 
to be held by them as collatéral security for the repayment of borrowed 
money. They were virtually chattel mortgages, designed to be such, 
and nothing more; and the libelants enjoyed none of the profits, and ex- 
ercised none of the rights, of ownership. It has frequently been held 
that an absolute deed, delivered and intended merely as a security for 
the payment of a debt, is a mortgage. Hughes v. Edwards, 9 Wheat. 
489; PewjrA v. Davis, 96 TJ. S. 332; Russ^ v. Southard, 12 How, 189;. 
Babcockv.Wyman, 19 B.Q\T. 2,89. 

The libelants had a running acconnt ^ainst the schooner, which was 
kept in the usual manner, with the débits and crédits entered on the 
opposite sides of their ledger. The items were entered at the times when 
the supplies were ordered and delivered, and the money disbursed. 
Crédits were entered whenever the master made a cash payment. A few 
days before the libelants began this action, Mr. Sheets caUed at their 
office, in New York, and asked for their bills against the schooner. He 
did not receive them at once; but, when they were handed to him, he 
discovered the absence of any crédits, and, knowing that payments had 
been made by the master, requested an explanation. He was promised 
a further statement, but did notget one. Shortly afterwards he received 
from libelants the foUowing telegram: "Unless you wire me by one 
o'clock to-day three hundred ninety dollars sixty-one cents, less expense 
of telegraphing, will libel schr. Holgate." To this he made no reply, 
and the libel was filed on the second of November, in less than two days 
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after the date of the telegram. The explanation subsequently made 
before the commissioner by the libelants, that the payments made by 
the master had been applied to the charges for groceries and provisions, 
which charges were not included in the bills handed to Mr. Sheets, 
afFords no excuse for keeping back any part of the aocount as it originally 
stood on their ledger. Mr. Sheets, as managing owner, was entitled to 
a fuU statement of the account, and the libelants had no right to withhold 
any part of it; nor had they any right to appropriate the cash payments 
in any other way than as they appear on the ledger when they were 
first enteredi 

It is conteuded by the libelants that there was an express ùnderstand- 
ing between them and the master that ail the payments made bj' him 
should be credited to the charges for provisions; that the crédits were in 
fact intended to be so applied from the beginning of the account; and 
that it was by a mistake in book-keeping that they appear otherwise. 
The explanation is not satisfactory. The ledger account, with its orig- 
inal entries, fixes the appropriations of payments; and it was not per- 
missible, after this libel had been filed, for the libelants to undertake to 
open new accounts, and classify the différent charges, in order to apply 
ail the cash payments to the account for stores. The original account 
cannot be thils altered, to suit a private arrangement between libelants 
and the master, to the préjudice or injury of the respondent. 

That libelants acted under the advice of counsel may palliate, but does 
not justify, such an undertaking. Mr. Sheets properly refused to com- 
ply with the peremptory demand to pay libelants' bills, without further 
explanation, at the time the telegram was received, and the respondent 
should not, therefore, be compelled to pay any larger sum than was act- 
ually due on the day the libel was filed. The demand by telegram was 
in excess of this amount. By deducting the crédits from the débits as 
they appear in the original account, the balance due is $375.27, for which 
a decree may be entered for the libelants; but, for reasons already indi- 
cated, ànd because I am not satisfied that the libelants^and the master, 
in their deaUngs together, acted in entiregood faith towards therespondi- 
ent, no interests or costs willbe allowed. 
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The Manitoba.* 
■ Northwest Transp. Co. and others v. The Manitoba. 

(District Court, E. S. Mïehigan. I^ebruary 9, 1887.) 
i. Makinb iNBtmANCB — Abandonmbnt— Pabtial and ToTAii Interbst is Prop- 

EBTT InSTÏBBD. 

Wh.en the interest insured is that of a part owner, or when thé en tire owijer 
insures Bome deflnite part, an abandonment is limîted to a cession of the in- 
sured interest; but, when the insurance reaches every part of the ownership 
indiscriminately, an abandonment will extend to the entire property, thpugh 
ItB value exceeds the amount of the insurance. 
S. Same— BxFENBES Incuebbd tjpon Abandonment. 

It is contràry to the idea of à lien that one shonld acquire it on his owa 
property. While the abandonment relates back to the date of loss, this rela- 
tion takes plaée for the prpteetion of the underwriters, and cannot be used as 
ameans of enablinff the owners to obtain a lien for services that they were 
bound to render before abandonment. 

In Admiralty. Distribution of proceeds. Hearing on pétition. 
Afr. Cbnjlîdd, for the tïansportation Company. 
Mr. Swan, for the insurance companies. 

Sbveeens, J. In this case a very full and elaborate argument was had 
by coùnsel at the bar, and also upon briefs which hâve been furnished, 
and I acknowledge the satisfaction which the court bas in the complete- 
ness and thoronghness with which the case bas been presented, and the 
assistance thereby furnished. 

The facts in the case are, as they are presented to nae upon this hear- 
ing, that the steamer Manitoba, belonging to the Northwest Transporta- 
tion Company, in the year 1883 was insured by four separate insurance 
companies, under four several and independent policies,^— one issued by 
the Union Insurance Company for the sum of $10,000, another by the 
Continental Insurance Company in the sum of $10,000, another by the 
Thames & Mersey Insurance Company in the sum of $7 , 500 , and another in 
the Insurance Company of the State of Pennsylvania in the sum of $3,350; 
the total amount of insurance being $30,850. The steamer was valued 
in each of thèse policies at $36,000. The limit of the insurance per- 
mitted was $30,850, being the précise amount for which she was in fact 
subsequently insured. Thus one-seventh of the valuation fixed in the 
policies was left uninsured. While so insured, she met with a disaster, 
and was stranded on the shore of Lake Huron, in the harbor of South- 
ampton. While so stranded, efforts were made to release the steamer 
both by the owners and underwriters, and considérable expense was in- 
curred thereby; but, being unable to get her off, the owners subsequently 
abandoned her to the underwriters. Without an actual acceptance of 
the abandonment, the underwriters, during the foUowing spring, suc- 
ceeded in releasing the steamer, and brought her to Détroit, but refused 

•Eeported by Théodore M. Etting, Esq., of the Philadelphia bar. 

v.30F.no.2— 9 



ISO FEDËRAIi REPORTER. 

to pay the loss, and suits were thereupon commenced against the several 
underwriters by the owners of the steamer, which resulted in judgments 
for the owners, and thèse judgments hâve since been paid. It is proper 
to State, in this connection, that the main subject of controversy in thèse 
suits, one of which was in this court, (24 Fed. Rep. 171,) and others in 
the state circuit court, froiii which they were ultimately taken to the state 
suprême court, (26 N. W. Rep. 336,) was whether the abandonment 
was sufficient, and it tumed upon the construction of the notice of aban- 
donment given by the insurëd to the underwriters, taken in connection 
with some circumstances touching the ownership of the vessel; but it was 
heid, not only in this court, but in the state suprême court, that the 
abandonment was effectuai, ànd so that the owners of the vessel acquired 
a position in which they were entitled to recover from the underwriters 
as for total loss. 

; After the steamer was broughtto Détroit she was libeled by the own- 
ers of the tug John Martin for sàlvage services in hér rescue, and under 
that libel a decree was entered, and the steamer sold, and the proceeds 
paid into court. Therô how remains in the registry of the: court abôut 
$4,000, after paying the amount of the salvagedecr^ed, and some other 
interveningclaims. The owners and the several insurance companies 
hâve filed theîr pétitions asking for a distribution of this surplus. The 
pétition on ^behalf of thè owners. set up a claim for one-seventh of the 
proceeds, upon the grourid that, notwithstanding the abandonment, they 
still remained the owners of a onei-seventh interest in the vessel. It will 
be seen from this stateraent that the position of the owners of the ves- 
sel is that itwas a conséquence of the insurance of the vessel by the own- 
ers to the estent permitted^ and which was in fact made fôr a less sum 
than the value, that the owners of thè vessel stood in relation to it as in- 
surers of that one-seventh interest on their own account; and in this case 
the owners of the vessel claim— i^st, that they are entitled to recover 
out of thèse proceeds a one-seventh part, being a proportionate amouiît 
of the total valuation of the vessel for which they remained uninsured; 
or, secondly, they claim, if this position is not sound, then that they are 
entitled to recover for the amount 'of the salvage services which they ren- 
dered in atterapting to rescUe the vessel after she was stranded, and this 
upon the ground, which mùst be fundamentally assumed, that the effect 
bf the abandonment was to relate back to thé date of the loss, and so 
veSt the insurers with a complète title to the vessel from the date of the 
loss, and so' couvert the insured into salvors, acquiring a lien by virtue 
of thèse services upon the vessel. 

From this statement it will appear that the first question arises upon 
the force and effect of the abandonment, — whether it is in law of the 
proportionate interest represented by the ratio of the insurance to the 
éntire valuation of the vessd, or is of the entire property of the insured 
party in the thing insured. It is undoubtedly true that when the in- 
terest of the insured is partial only,— ^ofone-half of some definite frac- 
tional interest, — or in the nature of a lien or other qualified interest, the 
insurance thereon does not extend to or affect the other interests which 
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the insùred does not own; or, if an owiierof a vessel, or of the entire 
interest in the cargo, as the case may be, effects an insilrance uponsome 
fractional interest, as of one-half, without insuring his other one-half 
interest, in every such case the abaudonment would not be the cession 
of the entire property in the thing, but only of the interest insured. 
The abandonment is co-extensive with the interest insured, and is of the 
very essence and substance of the thing covered by the insurance. The 
doctrine of giving such qualified effect to abandonment in such cases 
has a clear application to the cases above instanced; but it is claimedon 
the part of the owners of the vessel inthis case that, where tho.valuation 
of the ship or cargo is put in the policy at a sum which leaves a margin 
over and above the amoùnt of the insurance allowed, the owner is re- 
garded by the law of marine insurance as his own insurer of the aliquot 
part represented by the margin, and of course on the same footing, in 
case of loss, as the other insurers; that this case is not considered as an ab- 
Bolute abandonment; and that thé owner is entitled, on account of his 
interest, to share in the salvage in case anything is saved. This seems to 
be the doctrine of the continental writera; and Emerigon, Pothier, and 
Boulay-Paty ail déclare that the effect of abandonment in such cases, 
also, is only to surrender to the insurers the proportionate interest in the 
property which the amount of insurance bears to the total valuation. 
This doctrine has been foUowed in this country in at least three cases, — 
the case of Insurance Co. v. Duffidd, in the superior court of Cincinnati, 
where the opinion was deliveredby Judge Gholson, 2 Handy, 122, and 
in 4 Amer. Law Reg. 662; another case, the Œncinnabi Ins. Go. v. Duf- 
fidd, in 6 Ohio St. at page 200, and which, if I recollect right,, grew out 
of the same disaster; and also the case of PhUlips v. Insurance Co., 11 
La. Ann. 459. 

There is a passage in 2 Arnold on Insurance, (page 1159,) which gives 
color to the same theory. On the contrary, Mr. Phillips, in his work 
on Insurance, (Volume 2, p. 238, being section 1499,) and Parsons on 
Marine Insurance, (Volume 2, p. 194,) as I understand them, only af- 
firm the rule as applicable to the cases of a partial or qualified owner- 
ship in the thing insured. And in the case of Cindnrudi Ins. Go. v. 
BalceweU,, 4 B. Mon. 541, and the case of The Mary E. Perew, 15 Blatchf. 
59, and the case of Mutual Sajety Ins. Go. v. Cargo of The George, Olcott, 89, 
where the question now involved came directly before the court for dé- 
cision, the application of the rule to the case of an owner of the entire 
property which is insured :n a sum less than its valuation was expresslj 
denied, and I am satisfied that thèse last décisions are in accordance 
with the gênerai understanding prévalent in this country ; and I raight 
also add that two of thèse cases being in the fédéral court, and being 
direct adjudications upon the very point in controversy, one of them 
being decided by so experienced and able a judge as Judge Blatohfokd, 
they undoubtly should bave in this court a considération, and be given 
efiect, especially on that account. 

The contrary doctrine would introduce an anomalous feature into the 
proceeding. There never would in praotice be such a thing as a total 
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abandonment to the însurer, since an insurance is not permitted to the 
whole value. The owner, after the cession, would stand in the same 
relation to the vessel or cargo or other thing insured as the underwriter, 
and should be required to makethe same effort towards rescuing the 
thing abandoned, and, if the thing should be saved by the efforts of the 
underwriters, the owners should, .contribute towards the expansés in- 
curred; but, as a matter of? praetice, and according to the gênerai under- 
standing, no such thing is expected or occurs. 

I think that a correct statenient of the law on the subject is that where 
an insurance touches only a definite interest in the thing insured, as that 
of a part owner, or where the entire owner of the property insures some 
definite part, or where the insurance is for the benefit of a lienholder, as 
a mortgagee, the abandonment, in case the right to make it accrues, ex- 
tends only to the partial interest so insured; but that when the insur- 
ance, though not of the whole value, y et reaches to every part of the en- 
tire ownership, and rests upon ail the substance of that ownership indis- 
criminately, an abandonment extends to the whole interest, for that, 
within the ineaning of the rule, is the subject of the insurance. 

The case in 9 Cush. B05, {Rice v. Cobb,) which was somewhat relied 
upon on the argument in behalf of the owners of the vessel, illus- 
trâtes this subject by a vexy pertinent example. In that case the prop- 
erty had been, mortgaged as to a one-half interest, and subsequently it 
was mortgaged as to the entire interest to a second mortgagee. The sec- 
ond mortgagee, upon an occasion happening justifying it, abandoned the 
vessel, or made such an abandonment as the law requires, to the under* 
writers; and the question was to what estent that abandonment went, 
and what interest was ceded by the abandonment. The court held, and, 
as it would seem, very reasonably, that the effect of the abandonment 
was only to tranafer to the insurers; the rights of the second mortgagee; 
that it would not and could not, in the nature of things, be an abandon- 
ment of the entire interest in the property; for that the insured did not 
own, — had no title to. And it was'to the language of the court as ap- 
plied to the state of things, so ciroumstanced, that référence waa made 
upon the argument. But, when we consider the subject to which this 
language relates, we will see that the court had in mind the effect of an 
abandonment by one who is insured for an interest partial only in the 
property. 

There is, as will be seen from this statement, poînt-blank contradic- 
tion in the authorities on this question. It is one of a great deal of in- 
terest, and it is very likely, and indeed it is désirable, that this question 
might be further considered, if the parties think it worth while, upon an 
appeal to the circuit court. 

There is less difBculty in regard to the second branch of the case, 
which is whether, conceding the abandonment to be of the entire owner- 
ship in the vessel, and on account of the relating back to the date of the 
loss, so as to give title in the thing lost from the date of the loss to the 
insurers, the owners could be regarded as salvors, and bave a lien for the 
amount of expenses incurred in attempting to rescue the vessel? In the 
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firsA place, it is contrary tô the idea of a lîen that one should acquire ît 
on his own property. It is seen that, at the time when thèse services 
were rendered, the owner still rétained dominion of the thing, and still 
asserted ôwnership of the entire property in the vesèel. Secondly, the re- 
lation of an owner to his own property prevents his acquiring a lien npon 
it as a aalvor. AU connected with the vessel are bound to use the nt- 
most diligence and the most strenuous endeavor to save the vessel from 
péril, and for doing this there càn be no salvage. It is true, as contended, 
that the abandonment relates back to the date of the loss, and vests the 
insnrers with the title as of that date. This was so held expressly in 
the case in 1 Curt. 343 , ( The Ann 0. Pratt.') This relation takes place only 
for the protection of the underwriters, and does not derogate from the 
title that is transferred bj' the abandonment, which is of ail the sub- 
stance insured, with the incidents adhering to that subject. Again, it 
was expressly stipulated in thèse policies that the insnred should before 
abandonment use their strenuous endeavors to save the ship from de- 
struction. The services rendered were such as this express obligation 
requires. It is impossible that now, after those efforts hâve been given 
over as unavailing, and the vessel abandoned to the iusurers, thèse serv- 
ices should be converted into a salvage lien. 

I think that the resuit must be that the order for distribution in 
this court of thèse proceeds must be that the insurers are entitled to 
them. 



Thb Alcalde, (Gundebson, Libelant.) 
(District Court, JD. Oregon. Mardi 1, 1887.) 

l. PlL0THC0I.TrMBIA BlVEB. 

The Power to regulate pilots and pilotage on the Columbia river îs permit- 
ted to Oregon until congress exercises the same, and is directly conferred by 
congress on the législature ôf Washington. Thereforé the state and territory 
hâve equal powers over the Bnbject, and may appoint pilots for the river, and 
prescribe their duties and compensation as to any and ail vessels bound in or 
ont of the same, without référence to the fact of whether the business or 
commerce in which they are engaged pertains to Oregon or Washington; 
and neither can require that the législation of the other shall conform to its 
own in any respect. 

a. SaMB— QUAI.IPICATION AND AuTHOKITT. 

The warrant of a Washington pilot, granted to him by the commissioners 
of pilote, is suificient authority for his tender of service to any vessel bound 
in or out of the Columbia river; and in a suit to recover half pilotage on such 
oSer, and a refusai thereof, it cannot be shown, as a défense thereto, that the 
pilot does not keep a sufflcient boat on the bar to cruise for vessels, or to sup- 
■pïj vessels in distress with provisions and water; and any f allure or derelic- 
tion in this respect can only be inquired into before the commissioners, who 
may, in a proper case, deprive the pilot of his warrant. 
iSyUabv^ by Ois Court.) 

Suit for Pilotage. 

C. M. S. Wood, for plaintiff. 
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Deady, J. This suit is brought by the libelant, C. S. Gunderson, 
against the schooner Alcalde to enforce the payment of $28, alleged to 
be due him as hajf pilotage under the law of Washington Territory. It 
.atppears from the plêadiugs and évidence that the Alcalde is an American 
vessel of over 100 tons burden, engaged in the coasting trade between 
San Francisco andAstoria, and that on August 9, 1886, while so en- 
gaged, she was oflfthe bar of the Columbia river, two miles south of the 
whisding buoy, bound in for Astoria, when the libelant, then on board 
the steam-tug Columbia, hailed her, and offered to pilot her in over the 
bar to Astoria, which offer the master declined, and went in, drawing 
eight feet of water, without a pilot; that the libelant was then a duly 
licensed pilot for the bar of the Columbia river, under the law of Wash- 
ington Territory, and was thereby authorized to take charge of and pilot 
ail vessels bound in or out of the Columbia river, and to demand and 
receive for such service $8 per foot draught for liie first 12 feet. The 
law of the territory, however, permits any master to pilot in his own 
vessel, but in such case he must pay the pilot who first offers his services 
half pilotage; and vessels "under 100 tons burden, engaged in the coast- 
ing trade," shall not be compelled to pay pilotage at ail. 

In his answer, the master and claimant, Peter Crack, makes thèse two 
défenses to the suit: (1) The steam-tug on which the libelant was when 
he made the offer of pilot service was not a boat "kept" by the libelant, 
or other pilots, "as a pilot-boat to cruise outside of the- bar of the Colum- 
bia river as by law required," but tliat said tug is "the private property 
of other parties not pilols," and "is licensed and enrolled and used exclu- 
sively for towing," and "is not known or equipped" or entitled to be rec- 
ognized as a pilot-boat under the pilot-laws of Washington Territory. 
(2) The Alcalde, on August 9, 1886, and for more than a year before, 
was duly licensed and enrolled at San Francisco for the coasting trade, 
in which she was exclusively engaged between said last-named place and 
Astoria; "and by reason thereof is exempt from compulsory pilotage un- 
der and by virtue of the laws of Oregon in such cases made and pro- 
vided." 

It is true that by the law of Oregon (Sess. Laws 1882, p. 20) coasting 
vessels bound in or out of the Columbia river are exempt from compul- 
sory pilotage, without référence to their tonnage; and it is equaÙy true 
that the law of Washington orJy exempts vessels so engaged from such 
pilotage when they are of less than 100 tons burden. Oregon bas no 
exclusive jurisdiction over the subject of pilots or pilotage on the Co- 
lumbia river. The stream, for ail the purposes of commerce, both do- 
mestic and foreign, including pilots and pilotage, is a navigable water of 
the United States. In the absence. of législation by congress, the state 
may pass laws regulating pilots and pilotage thereon, and the territory 
may do the same. The Olmeame, 7 Sawy. 202, 7 Fed. Rep. 604. The 
organic act (10 St. 172) déclares that the législative power of Washington 
"shall extend to ail rightful subjects of législation not inconsistent with 
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the constitution and laws of the United States." Pilots and pilotage are 
beyond question rightful subjects of législation, and were so regarded as 
early as the third century. Ex parte McNiel, 13 Wall. 239. Congres» 
bas plenary power over the subject as well in the territories as the states, 
and œay delegate the same to the territorial législature. The Panama, 1 
Deady, 81. It follows that the power of the state over pilots and pilot- 
age is limîted to pilots appointed by it and acting under its laws; and it 
has no power to regulate the conduct or compensation of pilots holding 
commissions imder the laws of Washington Territory; nor to exempt 
any vessel entering the Columbia river from the àuthority or demanda of 
said pilots. 

Nor is it at ail material that the Alcalde was engagea in the coasting 
trade only. The subject of pilots and pilotage includes, in this respect, 
àuthority over ail vessels that enter or leave the port, or navigate the 
water defined by law or usage as the pilot ground. Whether any or ail 
vessels shall be exempt from compulsory pilotage is a question for the 
respective législatures of the state and territory. Since 1882, Oregon 
has seen proper to exempt vessels engaged in the coasting trade from 
payîng half pilotage to her pilots for an offer of service which is declined; 
while Washington has limited the exemption, in the case of her pilots, 
to vessels of less than 100 tons bufden. 

Neither is it material that the Alcalde was bound to Astoria, a port 
on the Oregon side of the river. The Columbia, and aU the ports on it, 
are navigable waters of the United States, and neither the Sta,te nor the 
territory lias any exclusive jurisdiction over them in the matter of pilot- 
age. Either may authorize or maintain pilots thereon, and prescribe 
their dutiesl and compensation, subject to the act of congress of 1837, 
(section 4236, Rev. St.,) which enacts that the master of any vessel 
"coming or going out of any port situate on the waters which are the 
boundary between two statës," may "employ any pilot duly author- 
ized or licensed by the laws" of either of said states "to pilot said vessel 
to or from said port." 

The question of whether Washington is a "state" within the meaning 
of this act does not necessarily arise in this case; for it is not claimed 
that thé Alcalde took on an Oregon pilot after the offer from the libelant. 
See The Ulhck, 9 Sawy. 641, 19 Fed. Rep. 207; Tke Abercmn, 26 Fed. 
Eep. 877, and 28 Fed. Rep. 384. 

The offer of the Washington pilot stands, then, in my judgment, in 
the same light as if there were no Oregon pilots licensed for this water. 
Oregon has no more right to enact laws for the Columbia river than 
Washington has. The master of the Alcalde having made no choice be- 
tween the pilots of the two countries, but contented himself with the 
refusai of the libelant, such offèr and refusai must hâve effect according 
to the law of Washington, uilder which they took place. 

Pennsylvania and Delaware are coterminous states, situate on the same 
navigable water, Which is not, however, a separating boundary between 
them. The case of The Glymerie, 9 Fed. Rep. 164, grew out of an at- 
tempt on the part of the former state to prevent the pilots of the latter 
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from pilotîng vessels entering thé Delaware bay to the port of Philadel- 
phia, on the ground that the port was within the state, and therefore ils 
exclusive jurisdiction. The claim was disregarded , and the case decided 
to be within the meaning and purpose of the act of 1837, although the 
river was not the boundary between the two states, because they were 
coterminous states situate thereon. The décision was affirmed in the 
circuit court. The Olymme, 12 Fed. Rep. 346. In the district court, 
Mr. Justice Butler, speaking generally of the claim of Pennsylvania to 
hâve exclusive jurisdiction of pilotage for the port of Philadelphia and 
its commerce, said: 

"The relations of the states as members of the gênerai government — the 
fact that they are not separate independencies, and that the navigable waters 
within their respective hmits are subject to common use — must be constantly 
Kept in view. The commerce oh the Delaware bay and river, no matter 
where from or where bound, doés not belong to PennsylVania. That she and 
Mer citizens dérive a larger shàre Of benefit from it than her neighbors is her 
good fortune, but it confers no right on her to say who shall entera port 
within her liraits, or what pilot shall be employed. The port itself, consti-; 
tuted of the public waters of the nation , is not hers ; and it is but by the grâce 
of the gênerai government that she is aliowed any independent voice respect- 
ingit." 

As to the other défense, a few words will suffice. The law of Wash- 
ington Territoiry, under whiçh the libelant acted, provides for a board of 
pilot commissioners, and gives them the exclusive authority to examine 
and license pilota for the Columbia river and bar, Each pilot is required 
to give bond in the sum of $5,000; and "the pilots" are required "to 
keep a sea-worthy boat of not less than forty tons burden, fuU-decked, 
to cruise outside the bar," and, in default thereof, shall be deprived "of 
their warrants by the pilot commissioners." They are also required to 
carry provisions and water, for the aid of vessels in distress. It appears 
that the steam-tug Columbia is a fuU-decked vessel, of 70 tons burden, 
propelled by steam, used for both towing and pilotage on the bar of the 
Columbia river; that she is owned by private parties, not pilots, and the 
libelant gets from her owners $100 a month for his compensation or share 
of the earnings. 

The claimant contends that this is not a compliance with the law of 
Washington on. the subject of keeping a boat. But is this contention 
well founded? And, first, it is to be observed that the pilots are not 
required "to own" a pilot-boat, but only "to keep" one. It makes no 
différence who owns the boat, so they hâve the use of her for pilot pur- 
poses. Nor is it an objection that she is propelled by steam rather tlian 
sails, but the contrary; or that she is engagea in towing also, unless she 
la thereby prevented from putting a pilot on board a vessel in due time. 
Again, the pilots may compensate the owner of the tug for her use or 
service in any way the parties may agrée on. For instance, they may 
put the sums received for pilotage and towage into a common fund, and 
divide it on some prearranged basis, or they may agrée that the pilot 
shall hâve so much a month in any event. Thèse are matters which do 
not concern the parties to whom pilot service is tendered; and it is not 
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apparent why such an arrangement is not a substantial and even a full 
compliance with the law. 

But I am satisfied that the question of whether a pilot is coinplying 
with the law in keeping a sufficiént boat for pilot purposes can only be 
made before the commissioners. Indeed, it matters not to the master 
of a vessel to whom a pilot offers his services on the pilot ground how 
he gets there. He may hâve trusted to a canoë, or even swam out. If 
he is on the ground, and ready and capable of taking charge of the ves- 
sel, that is aÏÏ the master can require. In the case of The Panama, 1 
Deady, 33, the question was mooted, but not actually decided, whether, 
in a suit for pilotage, it could be set up as a défense that the libelant did 
not keép a sufiicient boat on or outside the bar to cruise for vçssels. In 
dismissiog the question, the court said: "The législature has confided 
the administration of the law in thèse matters to the pilot commis- 
sioners." , 

The .Gommissioners bave the power to deprive a pilot of his warrant 
for inattention to his duty, or a failure to provide or keep a sufficiént 
boat wherewith to perform'the same. The statute has expressly \con- 
ferred this authority on them, and it is contrary to ail the analogies of 
the latv that a dereliction in this respect should be inquired of coUater- 
ally or elsewhere. Indeed, it would be intolérable and interminable if, 
in every suit for half pilotage, the libelant could be required to sho\y to 
the satisfaction of the court that he had kept à sufficiént boat on the 
bar, Bufficiently supplied with "provisions and watèr" for the aid of ves- 
sels in distress. 

The fact is, I suppose, that the résistance in this and other cases to 
the employment of Washington pilots is carried on in the interest of the 
state pilots at Astoria, who seem to assume that, because the commerce 
of the Columbia rîvér bélongs mainly to Oregon, Washington ought not 
to be allowed to maintain pilots thereon, or to make any rules or régu- 
lations in the matter of pilotage différent from those of Oregon. But, 
as neither Oregon nor Washington hâve any power over the subject ex- 
cept what is permitted to them by congress, neither can require that the 
le^slation of the other shàll be conformed to its own, or be confined to 
the commerce pertaining to the ports thereof . The only mode of securing 
uniformity of régulation is by an appeal to congress, with whom the ulti- 
mate control of fiie whole subject rests. 

There must be a decree for the libelant for the amount sued for, with 
interest from thé filîng of the libel, and costs and disbursements: and it 
isBoordered. 
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Neilsen V. Jesup and others. 

{District Court, 8. B. Wew York. March 4, 1887.) 

1. Demtji(hage— Bill of Ladins — Holdbb's Liabilitt— Stjbcontracts, 

A vessel, in delivering cargo, is not bound to look beyond the owner and 
holder of the bill of lading. As he bas the control of the deli very and accei)t- 
ance of the goods, he is responsible, on accepting the goods under the bill 
of lading, for freightand demurrage according toits terms. Hecannot relieve 
himself from responsibility by su'bcontractB for a delivery to others, who do 
not act directly under the bill of Idding, but only under the consignée' s orders. 
8. Samb— Case Stated. 

J., the owner and consignée of certain iron rails, sold them to arrive, to a 
railroad company, to be d^livered "ex ship, free of duties; terms, cash on 
handing invoiee and order on vessel when they arrive in New York. " On 
arrivai, J. entered the goods at the custoni'house, and paid daties and freight. 
P. & C, who had acted as agents for J. in some matters concerning the rails, 
procured Jhe.ship a berth, and received from J. the invoiee and order on the 
vessel for deftviery, with a request to collect payment from the railroad com- 
pany, wbich. they subsequently did. There was unrôpisonable delay in un- 
loading t&e ship, partly in removing, the iron from the dock, and partly 
through difflculty in getting lighters, Seld that, whether or not P. & 0. really 
acted in' référence to the delivery of. the iron for themselves or for the railroad 
Company, J. was liable to the ship for the demurrage, and must look to bis 
vendees or to P. & C. for bis indenlnity, if the delay was by their fault. 

Libel for Demurrage. 

Wilcoyiy 4^W' ^ MackKû, for 1\^^ 

BidcUe Je Ward, for respondents. 

Beown, J^ : Qn;the thirty-first pf May, 1880, the bark Porro arrived 
at ihis port with a quantity of iron rails, shipped af, CardifF by Guest & 
Co., to be, " delivered at New York, .unto order or assigns, he or they 
paying freight of, sftid goods, and other conditions as, percharter-party." 
The charter-party provided for the discharge "as fast as the castom of 
-the port will admit, "and. for "demurrage o ver and above the lying days 
at fourpence per register ton per day.", The vessel was entered at the 
.cuçtom-house on th^ first day of June. Gn the 3d she was ordered to 
South Third, Street, Williamsburgh, where she arrived the next day, got 
a berth,. and.was ready tp discharge. Part of the cargo was discharged 
on the dock and part into lighters., The dischaj;ge pn the dock was 
atppped. bepauçp that aiready ï^nded' was not remoyed so as to permit 
morp: withowt, incumbering the dock; and there, was delay in sending 
lighters, in part, at least, through diflBculty in obtaining them at that 
time. Through thèse varions causes, the cargo was not fully discharged 
ontil June 25 th. Fourteen days were a reasonable time to discharge, 
which should bave been completed, omitting the intervening Sundays, 
at least by the 21st. 

There is no custom proved that throws upon the ship the unnecessary 
loss of the remaining four days. She is therefore entitled to demurrage 
for that time, and the only question is whether the respondents in this 
action are responsible for it. The respondents, constituting the firm of 
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Jesup, Paton & C!o., had in November previous bought 6,000 tons of 
Guest & Co.'s rails on joint account for themselves and Clark, Post & 
Martin, to be forwarded from Catdiff. On the twenty-second of Decem- 
ber following they sold 2,000 tons to the Détroit, Mackinac & Marquette 
Railroad Company, to bé delivered "ez ship in the port of New York, 
free of ail duties; terms, cash in New York, on handing invoice and 
order on vessel for the rails when théy arrive in New York." Per- 
kins & Choate, or their predecessors, had acted as agents of the re- 
spondents in the purchase; and, in conséquence of delays in the receipt 
of the iron from Europe, it would seém that they had supplied, by way 
of loan, à part of the 2,000. tons contracted to be sold to the railroad 
Company, whioh was to be retumed to them out of the shipment in ques- 
tion. It was they personally who dealt with the master, selected a 
berth, and directed the master to it, and attended to procuring lighters. 
On the second of June, Jesup, Paton & Co., as indorsees and holders of 
the bill of lading, made due entry at the custom-house of the rails 
brougbt by the Porro, in their own names as owners; inclosed a custom- 
house permit, bill of lading, and invoice to Perkins & Choate, and re- 
quested them to coUect from the railroad company the amount due upon 
ita purchase. On the ninth of July the respondents acknowledged the 
statement of Perkins & Choate of the eighth, with their inclosure of a 
check for $48,236.09 to cover the balance due for rails "per Ariel and 
Porro." The freight was paid in full by respondents, — a part during 
the course of the discharge, and the balance after the discharge was com- 
pletedi 

Upon thèse facts, I am of opinion that the respondents are liable for 
the demurrage, although their vendees may hâve been in fault, and may 
be bound to indemnify the respondents for the delay ; The liability for 
demurrage was in this case a part of the express contract of the bill of 
lading. Bbtts, J., in Bprague v. West, 1 Abb. Adm. 548, 554, describes 
demurrage as "only an extended freight or reward to the vessel in com- 
pensation of the eamings she is improperly caused to lose." In this 
view, the consignée who is liable for freight would be equally liable for 
demurrage. I hâve not been referred to any case sustaining a severance 
as to thèse liabilities under circumstances like the présent. 

The gênerai rule undoubtedly is that the consignée and indorsee of the 
bill of lading who is owner of the goods and of the bill of lading, and 
who accepts the goods under the bill of lading, is bound by its terras. 
If he accepts the goods under the bill of lading, he is presumed to agrée 
to pay the stipulated freight, and to receive the goods. within a reason- 
able time, or withih the agréed time, or else pay what the bill of lading 
requires for the delay. He cannot by his subcontracts with others shift 
his respopsibility upon thos^ who do not become parties to the bill of 
lading j and do not thereby assume any direct relations with the ship, 
nor acquire any légal control of her movements, nor owe her any légal 
duty. The vessel is not bound to look beyond the owner and holder of 
the bill of lading, because he has the right to control the delivery and 
the acceptance of the goods under it. The Thames, 14 Wall. 98, 107. 
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For any unreasonable delay in the acceptance of the goods, and in en- 
abling the ship to deliver, he is therefore primarily responsible. Ta 
avoid this responsibility, he must either refuse acceptance, or find some 
other person who, both as vendee of the goods and as assignée and holder 
of the bill of lading, becomes substituted in his place and to his rights 
and liabilities, through direct relations with the ship under and by virtue 
of the Mil of lading. This is precisely what neither the raiiroad Com- 
pany nor Perkins & Choate did in this case. The terins of sale to the 
raiiroad Company were: "AU duties paid, and cash on handing invoice 
and order on vessel," after arrivai. Thèse terms, itwill be observed, 
did not include any indorsement or delivery of the bill of lading. ' The 
opposite was plainly intended, because the respondents were to pay the 
duties, and hence were to enter the goods as theirs; to do which the bill 
of lading must hâve been held and used by them as their own, as in fact 
it was. This fixed the right of the ship to hold the respondents, and to 
look to them #lpne for freight, and for a timely acceptance of the goods, 
in order tO; enable the ship to earn her freight without unreasonable de- 
lay. The fact that the raiiroad company had agreed to take the goods 
ex ship, an4 qn receipt of the invoice and order uppn the ship, might 
charge that company for the delay as between it and the respondents. 
That did notrelieve the la^ter. The liability of the company would dé- 
pend, not only upon the terms of ita contract, but uppn the notice it 
received from the respondents under the contract. The notice itself 
might hâve been long delay ed, or insufficient, or the papers delivered 
imperfect. With none of thèse things had the ship anything to do. She 
owed no duty directly to the raiiroad company, but only to the respond- 
ents, as thç consignées and holders of the bill of lading, to deliver ac- 
cording to the orders of the latter. Any persons receiving goods, or 
dealing with the ship, under the respondents' orders, and not directly 
under the Hll of lading, dealt with the ship, as between her and the: re- 
spondents, as the représentatives onlj'^ of the latter in receiving the goods.. 
i^bwfor V. Xiiopp, 4 Q. B. Div. 299. 
The libelants are therefore entitled to a decree. 



ThE DOKIS ECKHOFF. 

LouD and others v. The Dobis Eckhofi?, etc. 

XDiitriei Court, 8. D. N'eu; York. February 16, 1887.) 

ABïOHAiiTY—PEACTiOB— Stipulation foe Value— EsTOPtat— Limited Liabil- 
ITT— Ambndmknt— Rbappkaisbment. 

Where, upon arrest, a vessel is released upon a stipulation given for her 
value, and by subséquent âmendment, in tbe progress of the cause, is allowed 
to plead the statutes in limitation of liability, the owners are not estopped by 
tbe stipulation from showlng that the stipulated value ihcluded the value of 
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subséquent rejîaîrs. The stipulation for value tp release from arrçst and the 
undertakins given under the statute of limited'liabîlitj' being for différent 
purposes, reappraisement should be allowed to flx the value of the veasel and 
freight at the termination of the voyage, as determining the statute limit of 
liability in case the owners are f ound eutitled to its beneflts. 

In Admiralty. 

George A. Blach, for libelants. 

Goodrich, Deady <b Goodrich, for respondents. 

Beown, J. The bark Doris EckhofP, havingbeen libelpd for damages 
inflicted upon the libeîant's vessel, both being in tow of steam-tugs, was 
released from custody upon the exécution of a stipulation for the sum 
of $8,000, her appraised value. Both vessels, as thé évidence shows, 
were damaged by the collision. Prior to the hearing, an amendment 
to her answer.was allowed, setting up the statutes in limitation of liabil- 
ity as a partial défense. The libelant now contends that the owners of 
the bark and the stipulators are estopped by the appraisement and the 
stipulation, in the sum of $8,000 from provin^ that her surrendé?^' valiie, 
for which her owners would be accountable.iijnder the statutes in limier 
tion of liability, is any le^ than the amount of theïr stipulation given 
in this cause. I cannot sustain the l^belant^s position. TÇliere is Qo 
doubt that the, stipulation stands iu the place of the res, and that the 
stipulators, to the extent of their stipulation, are substituted, for the 
fteamer, and are liable "to the exercise of ail those authoriïi'es on the 
part of'.tije court which the tribunal could propërly exercise if the thing 
were still in the custody of the court." The Webb, 14 Wall. 41«; U. S. 
V. Ames, 99 U. S. 36. If the bark were still in custody, the amount 
which her owners would be obliged to pay in order to exonerate them- 
selves from liability would be, not her value as she then was, but her 
value immediately after the collision, or after the termination of the 
voyage. The Ôreat Western, 118 U. S. 520, 525, 6 Sup. Ct. Rep. 1172. 
The value of the repairs that might bave been made upon her, in the 
meantime would be excluded. The OUy of Nonmcà, 118 U. S. 468, 471, 
6 Sup. et. Rep. 1150. 

When the bark was appraised, and released upon the stipulatioti for 
4^8,000, it would seem that no proceedings in limitation of liability were 
contemplated. This limitation was not set up in the original answer. 
The object of the stipulation was simply the immédiate release of the 
vessel, and her delivery to her owners, without référence to any question 
of limited liability. When it afterwards appeared that application for 
a limitation of liability might be expédient, there is po good reason.why 
the owners should be precluded from showing the actual value of the 
vessel at the termination of the voyage, exclusive of any repairs between 
that time and the time when the stipulation was given. The objects of 
the two stipulations are quite distinct, — the one is for the iiijimediate 
possession; of the vessel as she is; the other, for tiie payment into court 
of her value in her damaged condition at the clpse of the voyage, or se- 
curity for that value. If the vessel were still in custody, upon the ameiid- 
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ment thii^Jhas béén aUowed settîpg up the défense of liroîted liabîlîty, 
an appiaisëment would be ordered of her value at the close of the voy- 
age in Kèr damaged condition. As the stipulation alxeady given repr&- 
sents her value in her imprbVed condition, and is sùbject to ail orders of 
the court that might affect the rea itself, if still in possession, it is com- 
pétent for the court to admit an appraisement of the vessel in her dam- 
aged condition, and to substitute that measure of liability in case the 
claimants are entitled to the benefits of the statute. In the case of The Oity 
(^ Norwichy aboyé cited, the original stipulation was for $70,000. A re- 
appraisértient' was afterwards aJlowed upon amendaient, upon which the 
owners werié iequired to pay but $2,500, her Value before raising and 
repair, and this was affirmed by the suprême court. Pages 471, 489- 
493. 

It will doubtless be the duty rif the commissionër to scrutinize closely 
any efforts that may be made to depreciate unduly the value of the bark 
in her daniaged condition, or her value when repaired. There is no 
reason, however, to apprehend ahy such attempt in this case more than 
în ordinar^ cases. That is no rèason for holding the owners or the stip- 
ulators to the value of $8,000, which plainly was not intended as her 
damaged yialue, nor givén ik référence to proceedings in limitation of lia- 
bility; anâ. upon the précèdent of The (Xty ofNonoich it is clearly the duty 
of the court to admit prOof of her value at the close of the voyage, and 
before repair. 

Since writing the abore, I find tliat slmllar proof in rédaction of liabUity npon a 
bond for value was admltted by Dr. Lushinston in the Case af Duchette De Brabcmt, 
l Swabi 861. 



The Noddleburn. 

((MreuH Court, D. Oregon. February 8, 1887.) 

1. DlSnilCT COipB*— JURISDICTIOIÎ— TOBTS os THB HIGH SbAS. 

Thé district courts hâve cognizàlice of torts committed on the higfa seas, 
when the parties, or the vessel are found within their Jtirisdiction, T^ithout 
référence to the nationality of eitber. 

8. BAMB— BiBECISE OF JURISDICTIOK— ÏÎISCRETrON OF CotIBT. 

The court may in its discrétion take, or décline this jurisdiction, In the case 
of a contrOyçrsy between loreigners; and its action in this respect will be 
followed pn appeal, unless it plainly appears to the àppellate court, that such 
discrétion h'às beeti wrongly exerciflèd. 

8. NbOUOEKCB — iNJtTBY TO SEAMEN FKOM DeFBCTÎVB GRÀSB-LinE. 

On tJie évidence, the fln^ings of the district fcotirt, thatthe injury to the 
libelant was caused, withotft his fault, by a defective crane-line, which defect 
was known to ^^ii master, affirmed, and the damages givén therefor allowed, 
with interest and costs. ; < : 

\ByVabv*}>yihtOvwH,) 

InAdmiralty. Suit for damages and wages. 

Appeai frôin district court. iDécree in 28 Fed. Rep. 855, afi&rmed. 

J^dîwtrii JV. Deady, fot libelant. 

C JS. (Si Food, for claimant. 
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SawyeRj.J. The bark Noddieburn is a British vesse], and the claipi- 
ant, master, and libelant are British subjects. Although the point as 
to tlie jurisdiction of the court over the subject-matter does not appear 
to hâve been much relied on in the district court, it ia quite earnestly 
pressed hère. TJnder the authorities cited by the, district judge, and the 
reasoning found in them, I think there can be little doubt that the court 
had jujrisdiction. AU actions for injuries ex ddido to the person, and 
actions on contracts, are transitory, and may generally be maintained 
wherever the parties may be found, whether in the country where the 
cause of action aroae or elsewhere. 

This suit is of that nature, upon a cause for which the ship as well as 
the master is liable. The cause of action arose upon the high seas, and 
it is a case of admiralty and maritime jurisdiction. The parties, at the 
time qf the commencement Qf the suit, were ail within the territorial ju- 
risdiction of the court, and the statutes of the United States confer juris- 
diction "ofaU civil causes of admiralty and maritime jurisdiction." Both 
the subject-matter and the parties were, therefôre, at the time of filing 
the libd, within the jurisdiction of the district court. Éernhard v. Oreme, 
3 Sawy. 230; The BelgerOand, 114 U. S. 355, 5 Sup. Ct. Bep. 860. 

But, thçre being no treaty stipulations controlling the matter, the cases 
cited also recognize the principle that where a c^u^e of suit of this kind 
arises upon the high seps, between subjects of a foreign nation, it iâ ^ 
matter of Sound discrétion with the court, depending upon the circum- 
stances of the particular case, whether it.wiU eixercise, or décline to ex- 
ercise jurisdiction. The Bdgedmd, 114 tj. S. 364, 5 Siap. Ct. Rep. 860. 
Says the court in this case; 

"But, although the courts will use a discrétion about assuming a jurisdic- 
tion of eontroyersies betweeh foreigners in cases aiising beyond the territo- 
rial jurisdiction of the Côuntry to which the courts belong, yet where s,uch 
cohtroversies are communis juris, that is, whefe tliey arise under the com- 
moîi law bf nations, spécial grounds should appesur to' induce thfe court to deny 
its aid toa foreign suitor whenit has jurisdiction of the sbip or party charged, 
Tbe existence of jurisdiction in ail, suçh cases is beyond dispute. Tlie only 
question will be whether itis expient to exercise it. See 2 Pars. Shipp. & 
Adm, â26, and cases cited in notes." 

In this case the court decided that there ■vyas a proper occasion, iinder 
ail the circumstances, for taking jurisdiction; and it acted upon that dé- 
termination. In the language of the suprême court in The Belgenland, 
114 U. S. 368, 5 Sup. St. Rep. 860: "As the assumption of jurisdic- 
tion in such cases dépends so largely on the discrétion of the court of 
first instance, it is necessary to inquire how far an appellate court should 
undertake to review its action." The court quotes from an English case 
(The Lecm XIII., 8 Prob. Div. 121) on this point as foUows: '"The plain- 
tiff must show that the judge bas exercised his discrétion on wrong prin- 
ciples, or that he has acted so absolutely dififerently from the view which 
the court of appeals holds, that they are justified in saying he exercised 
it wrongly. I cannot see that any wrong principle has been acted on 
by the leamed judge, or anything doue in the exercise of his discrétion 
80 unjust or unfair as to entitle us to overrule his discrétion;'" and the 



144 FÉDBBAL BEPOETEK. 

suprême court then adds: "This seems to us to be a very Sound view of 
the subject; and, acting on this principle, we certainly see nothing in 
the course taken by the district judge, in assuming jurisdiction of the 
présent case, which calls for ajiimad version." 

So, also, I see nothing in the actièii of the court below "in assuming 
jurisdiction of the présent case which calls for animad version." Indeed, 
it would be but little short of an arbitrary déniai of justice, in many 
cases of this kind, to turn à party out of courtj and refer him to the 
courts of his own coùntry, with the pfobability that he could never find 
thç ship in a port of the nation to which it belongs, and whither, per- 
haps frompoverty, or in conséquence of his injury, or from other causes, 
the injured party could îlOt'foll'OW it; and, if he did, his witnesses would 
^robably be, scattered, and the évidence to establisH his right unattain- 
àble. In such cases the^ecoùld'be nothing tô àfiect injuriously the 
rights pf the nation to'whichtjiè ship belongs. Indeéd, it is its interest 
that justice should' be properly àdministeréd betweeri its subjècts by 
some impartial teibunai, sucb as the court bf a foreign friendly nation is 
likely tô' be. I see riothing. in .thîg case to justiiy interfering- with the 
discrétion- aig'exercisedby^ thé idistridt judge. 

Aa to. the' njerits of the cohtroVersy, I hâve examihed ail the evidenoo 
trith, càrè, and I see ho gubstantîal reason to find fault with the conclu- 
sions attaiuéd by the district judge upon the facts, or the law applied to 
them.' Tiiere is somé cdnfliot iii the testimony upon some of the raate- 
ml fadts, hjit upon the wholei I Ihink the district judge was correct' in 
his findings of facts. At ail evehts he had the withpsses before him, and 
was in a better position to judge of the credibility bf the opposing wit- 
iiesses upoii the points pf différence than this court can be. But upon 
the évidence as presented in thé record I am satisfîed with his findings. 

I therefpre.àfiirm and adopt the findings of fact as stated in the decree 
of the district court, and affirm the decree. It is therefore ordered tliat 
a decree be entered in favor of tiie libelant and appellee for the sum of 
$1,570.70, with interest théreôn at the rate of 7 per cent, per annum 
ifrom the date thereof, October 23, 1886, till thé etitry of the decree nôw 
ordered, together with his costs and disbursemeiits herein, to be duly 
'tâxed. ■ ' ■■■<:.-. 
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Arnold and others v. Chesebkotjgh and others.* 
{Circuit Oowt, E. D. New York. January 11, 1887.) 

1. Tbiai/ — Exhibition of Papee to Witness— Riqht of Opponent to Inbpect 

PapiIk. 

The exhibition of a paper to a witness on the stand entitles the opposite 
party to an inspection of the paper. 

2. Samè^Exhibition of Signatubb. 

But, where only the signature attached to a paper is exhibited to the wit- 
ness, that fact does not entitle the opposite party to inspect the paper con- 
taining the signature. 
?. Samb— Production op Pa.fers— Test of Vbracitt of "Witness. 

The issue in the case being whether J. C. had been the wife of B. C, de- 
ceased, the question was whether certain papers bearingupon the relations of 
the parties, and in the possession of C. C, executor of B. C, and défendant 
herejn, should be produced prior to the examination of J . C. Held that, the 
veracity of J. C, beinç largèïy involved in this case, she should give her tes- 
timony beîore inspecting the papers, in order to better enable the court to 
judge of her veracity. 
4. ExBGDTTOSS and Akministbatobs — Claim by Alleged Wife— Examination 
of Exbcùtob TottCHiNG Estatb— Proof OF Mabbiagb. 

"Where the issue is whether a woman was the wife of a person now de- 
ceased, the executor of such decedeàt should not be examined touching de- 
cedent's estate until after the décision of the court upon the principal ques- 
tion, viz., the question of niarriage. 

In Equity. 

George W. Noms, for complainants. 

Blisà & ScUey, for défendants. 

Benedict, j. In this case several questions which hâve arisen npon 
the taking of the testimony before an examiner hâve been presented to 
me for décision. The first question is whether the plaintiif can require 
the défendant Charles A. Chesebrough, when examined as a witness for 
the pMntiff, to produce certain papers admitted to be in his custody, or 
in the custody of his counsel for him. It appears that on a former oc- 
casion when one Harran was examined as a witness for the plaintiff in 
this case, the defendant's counsel exhibited to Harran what purported to 
be a signature attached to certain papers, and ihquired of the witness 
whether the signature was his. As to some of the signatures Harran was 
unable to state; as to others, he said the signature was his. The papers 
were thereupon marked for identification by the examiner, and retained 
by the defendant's counsel. Upon thèse facts the plaintiff now claims 
the right to inspect the papers thé signatures of which were so exhibited 
to Karr^n. I hâve ofteu ruled at nid prius that the exhibition of a pa- 
per to â witness on the stand entitles the other side to an inspection of 
the paper so shown the witness. This ruling bas not proceeded upon 
the ground that a paper becomes évidence in a cause by the mère proof 
ofits exécution, but upon thé ground that a party is entitled to be in- 
formed as to what transpires between his opponent and a witness while 

iReported by Edward G. Benedict, Esq., of the New York bar. 
v.30F.no.3— 10 



3.46 ÏEDEBAL BEPOETEK. 

on the stand. The mère exhibition of a paper to a witness on the stand 
does not niake the paper évidence, nor does it entitle the opposite party 
to a possession of the paper; but such an exhibition does, in my opin- 
ion, entitle the opposite party to see the paper so exhibited. Adoor for 
great abuse is opened, as it seems to me, if one party can exhibit to a 
witness on the stand a paper, and keep the opposite party and the court 
in ignorance as to what wias written on the paper. To prevent an im- 
proper communication to a witness while being examined is the reason 
of Ûie ruling, and the reason seems to me to be Sound. But I do not 
see that the plaintiff, in applying for the production of the papers in 
question, brings himself within the rule. The papers were not shown 
the witness, but only what purported to be the signature to the papers, 
and an inspection of that alone is not what the plaintiff desires. It might 
be convenient for the plaintiff to hâve the papers themselvés, for the 
purposes of cross-examination, but that affords no foundation for a right 
to require their production by ihe opposite party. As to the papers 
themselvés, I do not see but that the position is the ordinary one where 
notice to produce is given, and, dn failure to produce, pârol évidence of 
the contents admitted. 

The second question arises as foUows: The issue in the case is whether 
one Joséphine Cregier was the wifé of one Blasius Chesebrough, now de- 
ceased. The défendant Charles A. Chesebrough, executor of Blasius, 
bas in his possession as executor certain papers, — such as letters of José- 
phine to Blasius, the alleged husbarid ; letters of. Joséphine to her mother ; 
and certain hôtel bills, apparently paid by Blasius, and tending to show 
the relation between Blasius and Joséphine, — which he is required by a 
suhpœna ducea tecum to produce. The papers, it is insisted by the coun- 
sel for the plaintiff, afford direct' évidence in support of the averment in 
the bUl of a marriage between Blasius and Joséphine, and may be prp- 
duced in court by a subpœna duces tecum, and may be proved by tHe de- 
fendant as a, witness for the plaintiff. ., The défendant objects.to the pro- 
duction of the papers at this time uppn the gole grpund that the testimony 
of Joséphine bas not yet been taken in support of the bill, and that 
when she is examined the défendant is entitled to hâve her testimony 
given without previous inspection of thèse papers, because in that way 
her veracity will be the better tested, Counsel for the défendant: offers 
to produce the papers now, if the plaîptiff will disdaim an intention to 
call Joséphine as a witness, and also offer? to deposit the papers in any 
way that may be suggested to preveiit the possibility of their loss or de- 
struction in the mean time; but he insists, in the interest of justice, that 
he should be allowed to retain the papers in order to prevent their in- 
spection by the witness Joséphine prior to her examjnation. This is.^ 
question addrçssed to the discrétion of the court. Ûonsidering the nat- 
ure of the cqritroversy, it seems to me that if the witness Joséphine, 
whose vefaçity, it is plain, is largely involved in the pontroversy, should 
give her testimony, at least so far as relates to her marriage, without 
previous inspection of thèse papers, the court would be the better able 
to judge of her veracity. Such being my opinion, I décline for the 
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présent to direct the défendant to produce the papers. Any order for 
their préservation or safe-lçeeping -will be made that may be proper. 

The third question relates to the right of the plaintiËf at this stage of 
the case, before any adjudication upon the question of marriage, to go 
into the examination of Charles A. Chesebrough in regard to bis dispo- 
sition of the proceeds of the estate in question. Thé défendant objects 
to any inquiry on the part of the plaintiff ^t this stage of the case as to 
the investment of any tnoney of ' the estate until the détermination by 
the court of the primary question upon which the plaintifPs right to the 
money dépends, viz. , the question of marriage between Joséphine and 
Blasius. The question, it will be observed, is not as to perpetuating the 
testimonyof Charles A. Chesebrough, but simply whether, in this stage 
of the case, prior to any détermination of the question of marriage, which 
lies at the basis of the plaintiffs right to recover, an inquiry can be gone 
into as to the disposai of the proceeds of the estate by the défendant 
Charles A. Chesebrough. In my opinion this inquiry is prématuré; it 
should be postponed until after the décision of the court upon the prin- 
cipal question, viz., the question of marriage. 



Ukith!» States v. McLatjghlin and others. (Seven Cases.) 
(Oireuit Oowrt, N. D. CaK/omia. Deoember 18, 1886.) 

1. PoBUO Lamds — Cbntbal Pacific Railkoad Grant— Map of Gbkeral 

ROTITB. 

The map ofthe route of the Western division of the Central Pacific Rail- 
road, flled with the secretary of the interior, December 8, 1864, is the map of 
the gênerai route, and not of the Une as "deflnitely flxed," within tiiè mean- 
îng of theland-grant act of 1862. 

2. Samb— Dbpinitb Location. 

The map of the route of said road, as flnally located and constructed, flled 
with the secretary of the interior, February 1, 1870, and accepted as such by 
that ofBcer, is the map of definite location. 

8. Samb. 

The Moquelamos grant was flnally rejected, February 13, 1865, after which 
the lands within the exterior boundaries of the grant ceased to be subjudice, 
and became public lands, to the odd sections of which, within 30 miles of the 
liné of the road, the right of the railroad company attached, and became in- 
defeasible, iinmediately upon the fliing of the map of definite location of the 
road, and the acceptance thereof as such by the secretary of the interior. 

4. Samb-^Bbtoppbi-. 

Mattcrs of estoppel as to lands lying east of range Une, between rangea 7 
and 8 E.. Mt. Dlablo meridiàn, discussed. 

5. Sahes. 

The withdrawal of the lands upon filing the map of the gênerai route of the 
road, for 85 miles on çach side ofthe Une indicated, protected the lands 
against.the attaching of any other right as against the railroad company, un- 
tfi the fllihg of the inap of definite location. 

{SyUabua hy the Court.) 
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In Equity. 

S. G. Hilbom, U. S. Atty., for the United States. 

Mich. MvUany and D. M. Ddmas, for complainants. 

A. L. Rhodes, for McLaughlin. 

F. H. Smith and L. W. EUiott, for certain défendants. 

Before Sawybe, circuit judge, and Sabin, district judge. 

SAwyER, J., (Sabin, J., œncarring.) This, and the six other suits, 
are brought by the United States ;against the Central Pacific Railroad 
Company, as patentée, and it? varions grantees, now holding the title, 
to vacate seven différent patents, embraciag, in the aggregate, many 
thousand acres of land, as having been, improperly, issued by mistake. 
They are the same patents sought to be vacated in U. S. v. Central Pa- 
cific R, Co., 8 Sawy. 81, 11 Fed, Ëep. 449, in which the bill was dis- 
missed, without deciding the case upon the merits, for want of indis- 
pensable parties; as no one having, at the time, any interest in the lands, 
was made a party tô the suit. In the présent case, the Central Pacific 
Railroad Company, not having any iiiterest, is a mère nominal party, 
and the case must dépend upon the rights of the other défendants, who 
dérive title through the patentée. 

The patents purport to hâve been issued in pursuance of the act of 
July 1, 1862, to aid in the construction of a railroad and telegraph line 
across the continent, (12 St. 489, and amendatory acts,) under which the 
Central and Western Pacific roads were constructed. A portion of the 
lands in question, are admitted to be within the exterior boundaries of 
the lands claimed under the fraudulent Moquelamos grant, which was 
finally rejected by the suprême court of the United States, on February 
13, 1865. Until the final rejection of said grant on February 13, 1865, 
the lands, so admitted to be within the boundaries of thè alleged grant, 
were held by the suprême court, in NewhaU v. Sanger, 92, U. S., 761, to 
be sub judice, and therefore not public lands, and not to be within the 
terms of any grant, that attached prior to the final rejection of that grant, 
and that décision is controlling, provide^ the facts are, as they were sup- 
posed to be, in that case. NewhaU v. Sanger was not a suit between the 
parties to the railroad grant,' and it was decided upon demûrrer. Thp 
facts seem to hâve been imperfectiy known to the parties, and the allé- 
gations of the bill upon which the case turned, were extremely loose. 
The grant is to the alteniate sections on "each side of said road, not sold, 
reserved or otherwise disposed of by the United States, and, to which a 
pre-emption, or homestead daim may not hâve attached, at the time the 
Une of said road is definiiely fixed. " If the line of said road was " definitely 
fixed," before February 13, 1865, then, unless there were other control- 
ling equities, under the décision in NewhaU v. Sanger, ih^ lands which 
were, then, mh judice within the bounds of the Moquelamos grant did not 
•pass to the railroad company^ and ought not to hâve been patented. 
But, on the contrary, if the line of said road was not "definitely fixed," 
within themeaning of the act, till after February 13, 1865, then, it is con- 
ceded, that they had ceased to be sub judice, and they did pass to the 
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railroad company, and wereproperly patented. The bil] allèges that the 
line was "definitely fixed" on December 8, 1864. The sworn answer re- 
6ponsive to the bill, dénies this allégation, and allèges that the line was 
net definitely fixed till February 1, 1870, or, at least, till 1868, and tho 
burden of showing atfirmatively a definite location at an earlier date is 
on complaiiiants. The complàinants contend, and claim to hâve intro- 
duced évidence establishing this position — that the line of the road was 
"definitely fixed" on December 8, 1864 — the time alleged in the biU, by 
the filing of a certain map in the office of the secretary of the interior, at 
Washington; a copy of which is in évidence as Exhibit A. While the 
défendants, on the contrary, contend that this is not a map definitely fix- 
ing the line of the road, but is only the map required by section 7 of the 
act, to be filed in the departndent of the interior to "designate the gênerai 
route of said road, as near as may be;" and that the line of said road was 
not "definitely fixed," till the filing of the map of the road as actually 
located and constructed on February 1, 1870, a copy of which is in évi- 
dence as Exhibit 17; or, at least, until the road was actually located in 
1868, where it is, in fact, built, both of which periods are long since the 
final rejection of the Moquelamos grant. .And this is the only disputed 
issue between the parties on this branch of the case. Upon the déter- 
mination of this issue, therefore, dépends the décision of this case, unless 
fhere are other equities disclosed, upon which défendants can rest, as to 
ail, pr some of the lands. 

The letter of Leland Stanford, président of the Central Pacific Hail- 
road Company, to the secretary of the interior, dated February 20, 1864, 
referring tô.a prier '^gênerai map," filed on June 1, 1863, and saying that 
since that time the first fifty miles of the road had been finaUy located, 
of which location he sends a map, showing the definite location, mani- 
festly relates to the Central Pacific Railroad proper, extending east from 
Sacramento over the mountains. At that time the company had been 
vigorously at work on that line, but had done nothing on the Western 
division. This relation to that part of the road appears in the letter 
itself, from the subséquent passage asking surveys to be made, and say- 
ing: "The company wiU hâve thirty-one miles of their road, /rom Sac- 
ramento to Netvcastle Gap, completed and running about the first of April 
next." Besides, no map of the kind is put in évidence. This letter, ev- 
idently , has no bearing on the question at issue. 

The first évidence relating to a location of the Western division is a 
map put in évidence by complàinants, and upon which they rely, as 
showing tjie time when the line of the road became ''definitely fixed." 
It ia attested October 5, 1866, by the président, secretary and acting 
thief engineer of the company, and was filed in the gênerai land-office 
at Washington, having been dpposited with the secretary of the interior. 
And transmitted to the commissioner of the land-ofBce by the secretary, 
December 8, 1864. It has on its face the folio wing: "Map of the Line 
of the Western Division of the Central Pacific Railroad Company of Cal- 
ifornia, from Sacramento to San Francisco." It has also upon it thefol- 
lowing: 
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"United 8tates of America, State of Califoimia. 
"Office of thë Central Pacific Eaileoad Company of Califoenia. 

"Wsi the undersigned, the président, seeretary, and acting chief engineer 
of said Company, do hereby certify that this is a true and complète map of the 
Une of said company's road and telegraph Une, from the city of Sacramento 
to the city of said San Francisco, and the western terminus thereof , as 
adopted, located, designated, and fixed by the hoard of directors ofsaid com- 
pany, a copy of which is on file in the oflace of said company in the city of 
Sacramento. 

"Witness our hands, and the corporate seal of said company hereto afflxed 
by order of said board of directors, this flfth {5th) day of October, A. D. 1867. 

Central Paciflo 1 "Leland Stanfoed, Président. 

^'sFAT*^°" f "^- ^- Miller, Jr., Seeretary. 

of (^lifomia. ) "Sam'l S. MoNTAGUE, Acting Chief Engineer." 

But this map, thus indorsed, was accompanied by a copy of the res^ 
olution of the board of directors, referred to, in pursuance of which the 
map was sent, and explanatory of its purpose. Both were sent together, 
as one act, and filed in the office of the seeretary of thé interior, and 
must be considered together, the one as explanatory of the other. In 
this resolution, after a long preamble and récital, "it is hereby ordered 
and resolved, by the board of directors of the said 'Central Pacific Rail- 
road Company ofCalifornia,' that the gênerai route qf the Western division 
from Sacramento to San Francisco of the railroad and telegraph line of 
said company, is hereby extended, located, fixed and designated, as laid 
down and surveyed from the city of Sacramento through said couûty 
and the coUnties of San Joaquin, Alameda, Sauta Clara, San Mateo, and 
the city and côunty of San Francisco, to a point sixty-six feet west of 
the west line of Third Street on Brannah street, in the city of San Fran- 
cisco, which point is hereby fixed and established as the western or Pa- 
cific coast terminus ofsaid railroad," etc. "* * * And which said line 
or route also appears, by référence to a map of the same, duly certifkd by the 
'président and seeretary of this company, under the corporate seal of this 
company, to be JUed in the office of thii seeretary of Vie intérim" of the United 
States, v/nder and in pursuance of the said acts of congress, which map is 
marked and designated as follows: *Map of the line of Western divis- 
ion of the Central Pacific Railroad Company of California, from Sacra- 
mento to San Francisco.'" 

This was adopted October 4, 1864, and a copy, certified by the seere- 
tary, sent with the map, put in évidence, and relied on; and itformed 
a part of the communication to the seeretary, indiçating the object of 
filing. It will be seen, that the eeirtificate of the président and secl-etary 
indorsed on the map, does not say that it is a map of "the line of the 
road as definitely fixed," nor taken in the strongest view, in favor of 
eomplainants, is it inconsistent with the idea that it is only the map to 
"designate the gênerai route of said road, as near as may be" reqûired 
by the âct. While the resolution ëx industria, says that it is "the gm^ 
eraî route of the Western division, from Sacramento to San Francisco," 
and further on, déclares, which said line or route, also appears by réf- 
érence to a map of the same, duly certified by the président and sec- 
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retary of this Company, under the corporate seal of this company, to be 
filed in the oflSce of the secretary of the interior of the United States, 
under. and in pursuance of the said acts of amgress" etc. If the certificate ' 
can possibly, by itself, be deemed equi vocal, this resolution shows, dis- 
tinctiy, the purpose of the map, and it also liniits the extent of the au- 
thority of the officers to certify. It is called ^e"gmerul route,'''' and it 
is expressly declared to hâve been prepared and fiïed "ïinder and in pur- 
suance of the said act of congress." And the act nowhere, in terras, or 
by necessary implication, requires any map to be filed other than the 
map to "designate the gênerai route of said road as near as may be." It 
was filed within "the time for designating the général route of said rail- 
road, and of filing a maip of the same,"" as extended by the act of 1864, 
(18 St. 358, § 5.) It was not filed for the purpose of procuring patents, 
as no part of the road had, then, been constructed*, or even commenced; 
but for the purpose of procuring a withdrawal, Ijy the secretary of the 
interior, of the 25 miles of the" designated road or routes * * * from 
pre-emption, private entry and sale," as provided by section 7 of the act 
of 1862. This would protect the rights of the company till the "Une 
could be definitely fixed," when the grant would at once attach to the 
lands within 20 miles, by that act. There could be no object in fixing 
the definite location at that time, as the rights of the company were 
equally protected by the withdrawal of a wider limit, while a definite 
fixing of the location, at that time, could only be a disadvantage, and 
embarrassment, when they should corne to the practical construction of 
the road. 

Uppn a considération of the certificate on the map, in connection with 
the resolution and act requiring a désignation of the gênerai route, the 
purpose of the désignation, and the condition of things at the time, it 
seems, indisputable, that this map was intended to be, and was, onlj' 
the map designating ^^"genercd route of said road," provided for in sec- 
tion 7. The secretary of the interior, and commissioner of the gênerai 
land-ofiice, as they could not well bave otherwise, done, so understood 
it, and then, and ever afterwards, till after the issue of the patents in 
question, acted upon that hypothesis. Thus, in a letter dated "Depart- 
ment OF THE Interior, General Land-Office, Decembèr 23, 1864," 
addressed to the register and receiver of the land-office, at San Francisco, 
Califomia, accompanying a copy of this map, J. M. Edrùunds, com- 
missioner of the gênerai land-office, says: 

"I inclose herewith a map of the gênerai route ot the Western division o£ 
the Central Pacific Eailroad within your district. The Une of railroad from 
Saeraniento to San Francisco by way of Stockton and San José, and the Umits 
of the samé, are indicated on the map by red color." 

He thén indicates the Umits of the district, so ^s to show what part of 
tliia"geiieral route" was within the district. The commissioner proceeds: 

■ "tJpon thë receipt of this letter, you will withdraw from aale, location, 
pre-emptio:^ and homestead, the vacant odd-numbered sections and' parts of 
sectioas, vyitMn iwenty-Jtve miles on each side bf said road, aa indîcatëd by 
the dîagram hëtéwith." 
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Other instructions are given to further the object. At about the same 
time the commissioner sent a map of that part of the roule lying within 
the Stockton district, with the twenty-five mile limit, within which the 
withdrawal was ordered, laid down by a purple line. The character of 
the map is designated on the copy of thé map itself, as foUows: "Ap- 
proximate Umits of Central Paciûc R. R. in the Stockton District. (From 

map dated October 5, 1865.)" 

This map was received at, and filed in the Stockton land-ofRce, on 
January 31, 1865, at 11 o'clock A. m., and the order of withdrawal im- 
mediately made on that day, as directed. Thus, the department of the 
interior, and the gênerai land-officers, did not suppose for à moment that 
this map of December 5, 1864, was anything other than a map desig- 
nating "the gênerai route" of the road, and the "approxîmate " location 
of the line; and they acted accordingly. If this had shown the location 
of the road, as "definitely fixed," there was no authority for withdraw- 
ing the lands within the 25-mile liniit; and there would hâve been no 
occasion for such withdrawal; foy; upon the definitely fixing of the loca- 
tion, and the filing of a map thereof, the grant attached, at once, ipso 
facto, to ail the odd sections within the 20-mile limit, add no withdrawal 
was needed, and ihe graùt could not, afterwards, be extended beyond that 
limit; and no réservation beyond was lûnger required, or authorized. 

Again, as late as July Ï7, 1866, J. M. Edmunds, commissioner of 
the gênerai land-office, addressed a letter to the register and receiver of 
the land-office at Marysville, in the district in which a portion of the 
route was situated, in which he says: 

"In reply to your letter ôf Mày 26th, submitting a schedule, or list of lands 
recommended to be offered at public sale, I would state. that a considérable 
portion o£ the lands, so recommended, are within the ttoenty-flve mile limits 
of the Western division of the Central Pacific Kailroad. Until the route of 
the said road la 'flnally located,' as provided in section 7 of the act of con- 
gress, approved July 1, 1862, this olfloe cannot undertake to détermine the 
twenty-vaile limits to which the road will be restricted, and, consequently, 
cannot include for proclamation lands concerning which there is a question 
as to whether they should be ofEered at a minimum of $2.50 per acre, or at a 
minimum of $1.25 per acre. On the seventh of December, 1864, a map show- 
ing the designated and gênerai route of the Western division of the Central 
Pacifie R. B., from the city of Sacramento to the city of San Francisco, was 
filed with the secretary of the interior. A year and a half has elapsed, and 
no deflnîte location has heenflxed hy t?ie railroad company. [And this was 
a fact, as the final location had not been made.] This offlee is in receipt of 
letters from settlers residing within the réservation, who, believing that they 
are outside of the tîoenty-mU.& limits, feel themaelves aggrieved, that they are 
not permitted to pay for portions of the even-numbered sections at $1.25 per 
acre, or to enter the odd-numbered sections at the same price. You will as- 
certain who are the offlcers of the above-named railroad company, and by 
furnishing a copy of this letter, yoU will notify them that they are required 
by this offlee to file a definite and < final location ' of the route of their road, 
to the end that the interests of the government and of the settlers may be no 
longer prejudîced. If such map or plat of the 'final location' of the route 
shaU not be filed within a reasonable time, this oflice will regard the présent 
map on file hère as the ' final location ' of the road, and lay dowh the twenty. 
mile limits inaccordancetherewith." 
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Where the authority for guch a course of proceeding, as suggested, is 
found, is not apparent, as the company proceeded as rapidly as the stat- 
Tite required. But the threat was not put in exécution. 

The next action on this point, so far as the testimony discloses, -was 
the filing bythe company of a map "definitely fixing" the route onFeb- 
ruary 1, 1870. This map is designated on its face: "Map of the West- 
ern Pacific Railroad, Showing its Connection with the "U. S. Land Sur- 
veys. Seale, two Miles to Inch." 

It bas, also, on its face the foUowing certificate made and verified by 
the oath of its chief engineer: 

"Engineer's Office, W. P. B. E., Saoeamento, January 3, 1870. 

"I, S. S. Montague, chief engineer of the Western Pacific Kailroad Com- 
pany, hereby certify that this map is a correct delineation of the line of the 
Western Pacific Railroad Company as located and construoted between the 
city cf. San José and the point of junction with the Central Pacific Eailroad 
near Sacramento, and that the connections of the said railroad line with the 
Une of the U. S. land suroeys are oorreotly shovm thereon. 

"SAMtrEL S. Montague, 
"Chief Engineer Western Pacific R. E. Co." 

"Sworn to and subscribed before me, W. B. C. Brown, county clerk of 
Sacramento county, California, and eœ (j^cio clerk of the Sixth district court, 
the same being a court of record, this third day of January, 1870. 

"As witness my hand and the seal of said court. 

«W. B. 0. Bbown, 
[.Seal.] "County Clerk and ex offlcio Clerk of said Court." 

Written on the face in the department: "Western Pacific R. B.. as lo- 
cated and cmistruded from San José to Sacramento, Cal." Also, "Filed 
in the gênerai land-oiïice February 1, 1870. See letter from secretary 
of interior, dated February 1, '70. II, 89, 655." This is the only map 
on which it is certified that the line of the route is correctly comiected 
■with the public survey — an important considération with référence to 
ascertaining the lands to which the grant attached. 

This map having been filed in the ofiîce of the secretary of the inte- 
rior, the secretary, on February 1, 1870, transmitted it to the commis- 
sioner of the gênerai land-office, accompanied by a letter, of which the 
following is a copy: 

"Department of the Intekior, Washington, D. C, February 1, 1870. 

"Sik: I transmit herewith a map oftlie location of Western Paoiflc Eailroad 
of California, between San José and the point of junction with the Central 
Pacific Railroad, near Sacramento. This map is aocepted, and wtll become 
the basisfor the adjiistment ofthe land grant. The orderof twenty-seeond 
March last, directing the issue of patents to the company to be suspended, is 
hereby revohed. 

"Yery respectfully, your obedient servant, J. D. Cox, Secretary. 

"Son. Jos. 8. Wilson, Commissioner of the General Land-office." 

Acting upon the communication from the secretary of the interior, the 
commissioner ofthe gênerai land-ofïice, Hon. Joseph S. Wilson, on May 
6, 1870, addressed a letter of instructions to the register and receiver of 
the Marysville land-ofïice, in which he says: 
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"The Western Pacific Kailroad Company having flied a itiap of deflnite lo- 
cation of their lineof route, I herewith transmit a diagram of said line, with 
the 20-mile limita ot the land grant within your district, and youwïll begov- 
emed hy this limit in the adjustment of thé grant. Ail the lands, heretofore 
withdrawn on ac(3ount of the grant, and now falling outside of the limits des- 
ignated on the accompanying diagram, will be restored to the public domain, 
and where heretofore offered, will be subject to pre-emption, homestead and 
private entry, after due public notice. Where, however, they hâve not been 
offered, the restoration will be to pre-emption and homestead entry only. " 

Thus the map of February 1, 1870, was expressly and fortnally ac- 
cepted by the secretary of the interior, as the map by which the "line of 
said Toute is definitely fixed." 

Ail the parties, the company, the secretary of the interior, and the 
commissioner of the gênerai land-oflSce, at ail times from the beginning, 
till after ail the patents in question were issued, acted upon the hypoth- 
esis that, the map filed December 8, 1864, was only the map designating 
"the gênerai route, as near as may be," and not a map by which the 
line of the road was "definitely fixed." And this action is in strict con- 
forinity with the facts, and with the acts, and proceedings as they actually 
oocurred, in the final location, and construction of the road. The road 
is, actually, located and constrùctçd, upon the line as laid down on the 
map of February 1, 1870, and not ôtherwise, It is not, in fact, located 
or constructed between Sacramehto and Stockton— the portion now in 
question — upon the line laid down on the map of December 8, 1864, and 
it does not, at any one point, touch or cross that line, nor for the wholô 
distancé of ahoutSO miles does the road, as definitely located and con- 
structed, approach it iat the nearest point within about a mile. The line, 
as located, is from one to more than five miles to the east of the line of 
the gênerai route; the nearest point being at Stockton, where the road 
makes a sudden turn upon a near approach to that city, and approaches 
the line on this gênerai map. The road for the greater part of the distance 
between Sacramento, and Stockton, is finally located and constructed, 
on a line from four to five miles east of the line, as laid down on the gên- 
erai map of December 8, 1864; and at ail points within the bounds of 
the fraudulent Mpquelamos grant, it is from two to five and a half miles 
to the eastward — the nearest point of approach, within those bounds, 
being not far from two miles. And according to the uncontradicted 
testimony of Mr. Stangroom, the chief engineer, the final survey and 
location was not, in fact, made till after June, 1867. The construction 
was commeneed on thesouthern and western end, at San José, and built 
northward and eastward; the first section of 20 miles having been com- 
pleted in September, 1866. It does not appear that any work was done 
on the northern and eastern end between Sacramento and Stockton until 
1869, when the first 20 miles from its intersection with the Central Pa- 
cific, near Sacramento, towards Stockton, was completed early in 1869, 
and the rest was completed and in opération, carrying passengers and 
freight, by June 9, 1869. Section 7 as well as section 3 of the act of 
1862, recognizes in express tenus the distinction between the désignation 
of "the gênerai route of said road" upon a map to be filed in the départ- 
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ment of the interior, and the time, "when any portion of said route ahoM 
hefinaRy hcated," at each of whieh periods différent acts are to be per- 
formed by the government. There is nothing in the act that in tertns, 
or by necessary implication, requires the filing of a map of the route as 
"finally located," nor that prescribes the time wherein the route shall be 
finally located. It does not contemplate that the road shall ail be finally 
located at the same time. On the contrary, the passage in section 7, 
"when any portwn of said route shall be finally located," shows that it 
was not expected that the final location would ail be made at once, but 
in parts, or "portions," as is the universal custom in railroad building. 
The Company was not called upon by the statute, to make its final lo- 
cations any faster than the exigencies of construction should require. 
Doubtless, it was supposed by congress, that, as the road should be con- 
structed in sections of 20 miles each, advantageous changes in the loca- 
tion might be developed. 

The road was finally located, in fact, and fully constructed, and in 
opération within the time allowed by the act of congress, (13 St. 504, § 
2 . ) The act called for Withdrawal of the odd altemate sections from other 
disposition, within twenty-five, instead of twenty miles, for the very pur- 
pose of permitting a change in the location, to any point within that 
range that might be fOund necessary, or advisable, without prejudicing 
the right to the lands within twenty miles of the line, as it should be 
actually, finally, located and constructed. After filing the map of gên- 
erai location, and the withdrawal in pursuance thereof, no other right 
could be initiated under the law, whereby the company could be preju- 
diced as to any lands, that should fall within the line, as finally located 
within the 25-mile limit. Its rights were as mcme agamst the attaching of 
other rights, under the mthdrawal as under the definite location. Upon the 
final and definite location, the right, at once, attached to ail the spécifie 
odd-numbered sections within 20 miles of the line, and within the 25- 
mile limit, and ail lands outside the 20-miLe limit theveby became re- 
leased. This distinction is clearly stated in Komsas Foc. R. Co, v. Dunr 
meyer, 118 U. S. 636, 5 Sup. Ct. Rep. 566. 

Although there is no spécifie requirement made upon the company, in 
the act, to filé in the oflSce of the secretary of the interior a map of the 
definite location, yet, in this case, also in Van Wyck v. Knevala, 106 XJ. 
S. 366, 1 Sup. Ct. Rep. 336, and in Wdden v. KnevaU, 114 U. S. 
374, 5 Sup. Ct. Rep. 898, it is held that the filing of the map of definite 
location is the time when the grant attaches itself to the spécifie lands, 
and until that time the line can be changed. In the latter case the court 
says: ' 

"In the case mentioned we held that the route must be considered as ' defl- 
nitely flxed,' when it had ceased to be the subject of change at the volition of 
the company: that untll the map designating the route o£ the road was flled 
with the secretary of the interior, the company was at liberty to adopt such a 
route as it might deem best, after an examination of the ground had disclosed 
the advantages of différent routes. But it was held that when the route was 
adopt ed by the company, and a map designating it was flled with the secretary 
of the interior, and acoepted by that offioer, the route was established. In the 
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language of the act, it was • deflnitely flxed,' and could not be the subjeet of 
further change, so as to affect the grant, except by législative consent; and 
that no further action was required on the part of the company to establish the 
route." 

Now, in this case, the map of December 8, 1864, as we know, has not 
been regarded by either the company, or treated by the deparlment, as 
anything but the map of the '^gênerai route of said road,"and no map 
of the definite location was filed, or accepted, as the definite final location 
till February 1, 1870, which map corresponds with the road as actually 
Idcated and cmistruded, and, in the language of the suprême court just 
cited, was in fact formally and expressly "accepfed ô^/ ^^^ officer" — the 
secretary of the interior — as the definite and estabUshed location of the 
route. While the map of December 8, 1864, does not lay down theline 
upon which the road was constructed, and itwas ne ver accepted or acted 
upon by the department, as the map of the definite location. 

In our judgment, the map of February 1, 1870, is the one deflnitely 
fixing the location, within the rule as laid down in the cases cited, which 
are controUing, and that the route was not definitely fixed at the time of 
the filing of the map of December 8, 1864, nor till long after February 13, 
1865, the date of the final rej'ection of the alleged Moquelamos grant, and 
that at the time the road became definitely fixed, the lands had ceased 
to be suh judice, and become public lands to which the grant attached. 

Because the Western Pacific Eailroad Company, the assignée of the 
Central Pacific Company, made claito to hâve the lands patented which 
lie opposite the first section of twenty miles from San José, completed 
in September, 1866, and patents were issued along that section oî twenty 
miles, before the filing of the map of February 1, 1870, it is contended 
that the map of December 8, 1864, must hâve been tegarded as the map 
of definite location. But this by no means follows. Those sélections 
were ail certified by the chief engineer, under oath, to be within the twenty 
miles of the line, as located and actually constructed, ànd this was verified 
by the certificate of the proper officers of the land-office. The proofs of 
construction were submitted to, and the work inspected by; the govern- 
ment commissioners, and reported to the président as having been com- 
pleted pursuantto the statute, and the road, as so located and constructed, 
was accepted bythe président, and the patents issued accordingly. The 
président must, necessarily, hâve had some map, or other satisfactory 
évidence, as to the location of the completed work. 

When the road along that section was actually constructed and ac- 
cepted, its line, to that extent, was, of course, in facti "definitely fixed," and 
the parties were entitled upon showing thèse facts, in the proper mode, 
to the spécifie odd sections within 20 miles of the line, and ail, patented, 
were within that distance. The department satisfied itself from the évi- 
dence submitted, that the lands were within the limits of the line, 
actually constructed, and was satisfied with the showing made. It may 
be, that for his own satisfaction, the secretary of the interior might hâve 
required — as the suprême court indicate that he might — the filing of a 
separate and distinct map of definite location ; but in this instance, as 



UNITED STATES V. M'lAUQHLIN. 157 

he well might be, the head of the departiaent seems to hâve been satis- 
fied without, and the patents issued, and are, doubtless, valid. 

But, whether properly issued ai that time, or not, cannot aifect this 
case, as none of the patents involved in this suit were issued till after 
the map of definite location was actually filed, and actually, formally 
accepted, as such, on February 1, 1870, and ail the lands covered by 
them are within the proper limits. As near as we can détermine from an 
inspection of the two maps, the line of the road, as actually constructed, 
and laid down on the map of definite location of February 1, 1870, 
this 20-mile section of the road east of San José coïncides throughout 
■with the line as laid down oii the gênerai map of the route of December 
8, 1864. There does not appear to hâve been any change on this sec- 
tion. After sélection. and application for patents, as we hâve seen, the 
issue of the patent, in some instances, on the portion of the road now in 
question, wbs suspended until the map of definite location was filed and 
formally accepted by the secretary of the interior. Upon the filing of 
the map, the drder of suspension was, at once, revoked. 

The sélection and patenting of the lands of the Central Pacific Rail- 
road proper, east of Sacramento, for similar reasons, are irrelevant, and 
do not affect the question. So, also, the fact that copies of the map of 
December 8, 1864, were filed in the office of the secretary of state, and 
the ofiices of the county recorders of the several counties through which 
the road passes, in pursuance of the requirement of the state statute, is 
Irrelevant and does not affect the question at issue. They were, doubt- 
less, sufiicient for the purposes of the state laws, but, whether they 
were, or not, makes no différence, so far as the questions now involved 
are concerned. For the purposes of this case, we are governed solely 
by the statuteâ of the United States upon the subject. If the company 
proceeded in accordance with those statu tes, its rights vested in accord- 
ance with their provisions, and became irrévocable. 

Aside from the strictly légal aspect of the rights of the parties, in oUr 
judgment, the equities of the case, imperatively, demand, that the court 
should treat this question, as to when the road was definitely located in 
the same manner as it was treated by the executive branch of the gov- 
ernment, and by the parties, till after the issue of thèse patents; and 
hold that the map of February 1, 1870, and not the map of December 
8, 1864, is the map that definitely fixed the location of the road. AU 
thèse patents, except one, which embraces but a small amount of land, 
were issued, and the présent holders or their immédiate grantors, other 
than, and holding under, the railroad company, acquired their title 
prior to the décision in NewhaM v. Sanger in May, 1876, up to which 
time, ail departments of the government, including the national courts 
of the district, and the suprême court of Califomia, held thèse lands to 
be within the grant, and to hâve passed by it to the company. Sanger 
V. Sargent, 8 Sawy. 93, (decided in 1874;) Central Pac. R. Qo. v. YoUanC, 
49 Cal. 439; Same v. Robinson, Id. 446; Kaiser v. McLaiighlin, Id. 449. 

Under such circumstances, thèse parties — the présent holders of the 
litle — may well be held to hâve acted in good faith, and to hâve inno- 
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cently parted with the considération paid for the lands purchased, even 
though it ttirned out, that they; were mistaken, as lo the proper con- 
struction of a statute, which, it must be admitted was, at best, doubtful, 
since it was up to that time upheld by the courts, state and national, and 
(mly atlast ovemded by a divided court. 

It will be seen, also, from the letter of Commissioner ïldmunds, of 
July 17, 1866, already quoted,,that the government sold the even sec- 
tions within the grant, "at a minimum of $2.50 per acre," as in ail cases 
of grants of the odd sections to railroads. In this way, by giving thèse 
odd sections, as a considération for building a road, and selling the even 
sections for double the minimnm price, the government loses nothing. 
It gets the full price for ail its lands just the same as if it had not 
granted the odd sections; and the advantages of the construction of the 
railroad in carrying the govemment mails, and freights; in developing 
the resources of the country,. and in numerous collatéral ways besides. 
The government, it appears, bas received ail thèse benefits. Both the 
purpose of withholding the lands claimed under Mexican grants from 
the railroad grant, and ail the objects sought as a considération of the 
railroad grant, hâve been fuUy accomplished. If, under the terms of 
the act, the odd sections were not granted, then, for the sa.me reason, 
the price of the. even sections should not hâve been doubled. The gov- 
ernment had on this theory, ail its lands to sell at the ordinary price, 
and there was no authority to sell for more. Having sold the even sec- 
tions at double price, under such circumstances, is there any principle 
of equity jurisprudence, that can now, possibly, justify the government 
în calling upon a court of eqiiity to vacate the patents, and titles of, 
really and in fact, innocent purchasers to the odd sections in order that 
it may sell them, also, at double priées, and in addition to the advan- 
tages of getting the contemplated road, sell ail its lands within 20 miles 
of the line at twice as much as is asked, or authorized in ail other cases? 
And this without authority oflaw; for the right to seU the even sections 
at double priées depended upon the fact, that the odd sections had been 
granted. Cognate questions are discussed in U. S. v. Central Pac. R. Oo., 
26 Fed. Rep. 479, which see. 

Thus, it appears, that the company, the executive branch of the gov- 
ernment, the local judiciary, and the grantees of the patentées of thèse 
lands, honestly acted upon the idea, that congress intended that this road 
should be lavtfuUy built; that the railroad got a right of way, etc., over 
the lands that were public, in fact, however they may be considered in 
law by construction, under the provisions of the second section of the 
act, and to the odd sections, granted by the language of the third sec- 
tion, identical with that in the second. It, therefore, appears to us, 
whatever views others may take,. that the equities of the case, under the 
conditions set out, and the facts, as they appear in the case, as well as 
the légal rights of the parties, imperatively require that the map of Feb- 
ruary 1, 1870, and not the map of December 8, 1864, should be held 
and finally established to be the map of definite location; and, if the 
•bap of February 1, 1870, be not the map of definite location, then, that 
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the route was not, definitely fixed, until it was, in fact, actually located 
in 1867-68, on the Une where itwas afterwards, in fact, constructed; or 
else, till the route and the completion of the road were approved by the 
président; and either of thèse periods was subséquent to February 13, 
1865, and sufficient to render thèse patents valid at law. 

There are other facts and equities relied on by the défendants, as an 
independent défense, requiring, as they contend, a dismissal of thè sev- 
eral bills as to ail the landfe in question, lying to the east of the range 
line, between ranges 7 and 8, or the " Jack Tone Road," as it bas been 
oalled in the évidence for convenience. Thèse facts are stated somewhat 
fuUy in U. S. v. Central Pac. R. Co., 8 Sawy. 83, 11 Fed. Rep. 449, to 
which référence is made, and it is unnecessary to go over them at large 
now. It will be sufficient to state hère, that the eastern boundary of 
the Moquelamos grant is one of the most vague and indefinite charac- 
ter to be foùnd, and which no two men, left to themselves, would be 
likely to locate on the ground at the same place. There was no dismo. 
Its Southern boundary was "the land of Mr. Gulnac," not the Chlaveras 
river. There was a very accurate — an unusually accurate — diseno to Gul- 
nac's grant, which is in évidence. At the time of the passage of the act 
making the railroad grant, the Gulnac grant had been finally located — 
and located very nearly in accordance with the dismo of the grant. Ih 
1855 the section lines were run, and the plats of survey filed in the 
proper land-office for ail lands lying east of range line between ranges 7 
and 8, and ever, afterwards, ail lands east of that line weretreated by ail 
departments of the government, from, and including, the président 
down, like ail other surveyed public lands of the United States. This 
line was considerably east of any part of Gulnac's lands, as located or 
shown on the dismo. To the west of the line, between the Moquelamos 
river and Gulnac's land, there were about 90,000,acres of the best part 
of the land, out of which to satisfy the, about, 48,000 acres of the Mo- 
quelamos grant — or nearly double the amount required. There was 
much more, than land enough to satisfy the grant actually bounded by 
Gulnac's land, and it would be necessary to locate it so as to be bounded 
by his land. The three Imes were certain, the east one, only, uncertain. 
It was only necessary to go east far enough to get the quantity to locate 
the grant, had it been valid, and bounded by Gulnac's land. 

It seems manifest, also, from the testimony, that Pico, and his agents 
and attomeys, acquiesced in this practical location of the eastern bound- 
ary of the lands, out of which his grant was to be satisfied. And this 
survey was expressly authorized bj' the statute for the purposesfor which 
it was made. V. S. v. Central Pac. R. Go., 8 Sawy. 88, 89, 11 Fed. 
Rep. 449. 

The lands lying east of this line were offered for public sale on the 
proclamation of the président, some sold, and afterwards the unsold lands 
were thrown open to private entry, pre-emption, horaestead entry, etc., 
and treated in ail respects as public lands, until after the décision of the 
suprême court in NewhaU v. Sa/nger, in May, 1876. Subsequently to that 
décision, and long after the patents in question were issued, whén it be- 
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came désirable, as seems to bave been supposed, in order to eut off the 
grant to the railroad company, and 14 years after February 13, 1865, 
when the lands ceased to be subjudice, in 1879, a survey of the extrême 
«astern exterior boundary of the rejected Moquelamos grant was ordered 
by the land department, in which the surveyor was directêd to make the 
Calaveras river, easterly of the Gulnac grant, the southern boundary. 
The Calaveras river is not mentioned in the Moquelamos grant at ail, nor 
is any southern boundary mentioned other than Gulnac's lands. This 
action resulted in the ex parte Bond survey of 1880, which located the 
exterior boundary several miles east of the range Une between ranges 7 
and 8. This survey did not carry the Une sufBciently far east to satisfy 
the department, and in November, 1881, an order for another was niade, 
which resulted in the Von Schmidt survey of 1882, which carried the 
lin© still further east. But this was, also, unsatisfactory, and set aside 
in 1882, and another recommended. Thus, including the survey of 
1855, which was practically a survey of this line, by express authority 
of the statute, and was acted uponas such by the government,,in ascer- 
taining what lands were public, and as such open to sale and pre-emp- 
tion, there were three surveys made on the ground by différent men, ail 
of expérience in locating Mexican grants, and ail differed in their loca- 
tion — the différence between some of them being several miles. Proba,- 
bly no two men, acting independently upon the ground, not knowing of 
the action of the others, and no two juries out of any number that might 
be impaneied trying the case, independently of eaeh other, would locate 
this exterior boundary in the same place. The description of this 
boundaiy in the grant is an utterly iihpracticable one, for any other pur- 
pose, than locating a comparatively small tract of land within a much 
larger one. 

It is, in part, on this ground of uncertainty, and utter impracticabil- 
ity, of locating, correctiy, such a line, that this court has, repeatedly, 
held, that parties entering as pre-emption claimants, merely, without 
apparent title, upon thèse lands, since ihe patents issued, in suits by the 
holders under the patents to eject them,'cannot attack the patent, col- 
laterally, at law, upon thèse matters dehors the patent, and resting only 
in paroi, in pursuance, as we suppose, of the rule established by the dé- 
cisions of the suprême couirt in many cases. In such trials, no two 
juries could agrée, as to where the eastern exterior boundary should be 
located. Ehrhardt v. Hogaboom, Il6 U. S. 67, 5 Sup. Ct. Rep. 1157. 

Without attempting to détermine so uncertain and difficult a point, as 
to where the eastern exterior boundary of the Moquelamos grant should be 
located, as the claim is described in the pétition before the land commis- 
sioners, it appears to us, under the facts in this case, the uniform acts of 
the government since 1855, and the acts and acquiescence of the claim- 
ants under thé fraudulent grant, that the principles of equity require, 
those lands, if any there be, lying.east of the range line, between ranges 
7 and 8, within any admissible location of the eastern exterior bound- 
ary of the grant as described, to be regarded as emancipated, and dis- 
charged from that claim; or, at least, that in favor of thèse différent 
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grantees of the patentée, the goyemment should be held, in a court of 
equity, to be estopped from now alleging that they are within such 
boundaries. 

If any lands east of the range ïine, between ranges 7 and 8, are, in 
fact, within the exterior boundaries of the Moquelamos grant, then, 
under the laws of the land, they were, plearly, not subject to pre-emption, 
homestead entry, sale, or other entry. The açt extending the pre-emp- 
tion laws to the public lands of California, in express, and the. most ex- 
plicit ternis, excepts thèse lands from, their opération- — "excepting, also, 
the lands dlairmd under any Jorei^n grant or tiàe," — is the language, (10 
St. 246, § 6.) Yet, in pursuance of the acts of the government, ever 
since 1855, ju treating the lands lying east of the range Une, between 
ranges 7 and 8, as not being within the Moquelainos grant, and; as be- 
ing government lands, the recorda of the land-oflBce show that, prier to 
Febnlary 13, 1865 , of the lands lying east of said lines, and within 
what are now claimed to be the exterior boundaries of the Moquelamos 
grant, there were entered as state sélections 10,000 acres; sold at public 
sale, on proclamation of the président, 400 acres; entered at private en- 
try more than 3,000 acres; entered under the pre-emption laws more 
than 2,000 acres— making in the aggregate more than 15,400 acres, 
which hâve been patented upon said en tries. Respondent's Exhibit 25'.. 
Thèse entries were ail made, if the présent claim of complainants, as to 
the location, of said eastem exterior boundary, is to be maintained,.?»!/ 
mistake, not only vdihout apy authmity of law, bvi in direct violation cftheexr 
press promiom of the statute. , 

They stand in the same category, in this respect, with the lands now 
in question, exçept that the case is stronger against them, under the ex- 
press, unmistakable terras of exception, than those involved in thèse suits. 
If the patents to the lands under the railroad grant are yoid or voidable, 
and must be canceled on the ground pf mistake, etc., a fortiori, must 
thèse patents to lands so entered under pre-emption and other rights be 
void, and as such, canceled, whenever the United States shall see fit to 
file bills for the purpose. Why should not the United States, which 
hâve got their price once for ail thèse lands in both cases, file their bill 
to vacate the patents thus issued by mistake to pre-emptioners and other 
purchasers, in order that they may sell them again, and put the money 
into the treasury, as well as is now sought to be donc in the case of the 
lands in question? We can see no différence in principle, applicable to 
the two cases. 

Do the principles of equity jurisprudence require, that thèse patents, 
in either case, under the peculiar circumstances surrounding them, should 
be decreed void and vacated? It does not appear so, to us. The in- 
terests of ail thèse pre-emptioners^ and purchasers from the government, 
as weU as of the parties holding under the railroad grants, and the in- 
terests of public justice, generaUy, require, that this practical location 
of the vague, uncertain, impracticable eastem exterior boundary of the 
Moquelamos grant of 1855, acted upon by aU departments of the gov- 
ernment, by the public and even by the claimant himself, for nearly a 
v.30F.no.3— 11 
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quarter of a ceritury, should not nôw be disturbed — that the government 
should be nôw estopped from alleging that it is, or should be, located 
elsewhere. That the law of estoppel, in a proper case, applies to the 
government, see Clark v. U. S., 95' U. S. 589, 644; Branson v. Wirth, 17 
Wall. 42; State v. Milk, 11 Fed. Rep. 389, 397, and cases cited. 

But we rest our décision in this case, as to ail the lands in question, 
upon the solid ground, as we think, that the definite location of the 
route of the road was made lonç after February 13, 1865, and for the 
purposes of this case, it makes no différence whether this location be- 
came definitely fixed in 1867-68, at the time it was actûally finally sar- 
veyed on the line upon which itwas afterwards, in fact, constructed; the 
time when the construction was completed in 1869; the time when the 
président adopted and approved the line and construction of the road; 
or the date of the filing of the map of actual definite location on Feb- 
ruary 1, 1870, and expressly accepted by the secretary ôf the interior as 
the map of defihite location. The lands had ceased to be mb judice, and 
become public lands long beifore either of thèse dates; 

Since this opinion was written, we hâve received copies of two im- 
portant décisions bearing upon the questions involved in this case— one 
a décision of the suprême court of the United States in B-uttz v. Northern 
Fac. R. Gb., 7 Sup. Ct. Rep. 100, rendered at the présent term, which 
ftppears to us décisive as to the point upon which thîé décision is rested. 
It arose linder the land grant to the Northern Pacific Railtoad Company. 
Some time in the fall of 1871 the conlpàny commenced work on thé sec- 
tion embracing the land in dispute in that case, and aJl that part of the 
road was graded and prepared for the superstructure. "In June follbw- 
ing, the superstructure and the iron ïails were laid, and that part of the 
road completed, and ever since the road lias been mainta,ined and oper- 
ated." Apparently, after the grading was done, "on the twenty-first of 
February, 1872, the cpmpany filed in the office of the secretary of the 
interior, a map showing ihaipartoî the gênerai route of the road." On 
March 80th, a description of the route was forwarded to the proper land- 
office, with an order to withdraw ii'om pre-emptioh the lands within the 
designated limits; which, being received on. April 20, 1872, the with- 
drawal Vas màde. On May 26, 1873, nearly a year after the complé-' 
tion of the road, a map of thë 'definite location of the road along this 
section of the route, was filed, and this map showed the line along this 
éection of ihe road to be the same as that of the location made and 
graded in 1871, before the filing of the map of the gênerai route, and as 
laid down on said map. The Indian title to the lands did not become 
fihaUy extiiïgiiished till June 22, 1874, after the transaction set out had 
occurred. One Perontb, a person qualified to pre-empt public lands, 
settled on the land in dispute for the purpose of pre-empting, on October 
6, 1871, some months before the filing of the first gênerai map, and there- 
àfter performed the requîred acts. It was held that the railroad com- 
piany took the land; that until the Indian title waè extinguished, no pré- 
emption of other right could be perfected or initiated; that thîs exemp- 
tion frorri pre-emption pfotected the land, until the filing of the mâp of 
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the général route and withdràwalj after which the withdrawal protected 
it until the title was perfected by filing the map of definite location. 

It Avill be seen^ that, in this case, the location and grading preceded 
the filing of the gênerai map, and that the final location sbown by the 
map of definite location, filed after completing the road, coincided with 
the Une shown on the gênerai map, whereas, in the case before us, the 
road was not finally located, or constructed on the line indicated on thô 
map of December 8, 1864. On thèse points the court says: 

"When the gênerai route of the road is thus fixed in good faith, and in- 
formation thereof given to the land department, by filing the map thereof 
with the commissioner of the gênerai land-offlce, or the secretary of the in- 
teriorithe law withdraws from sale or pre-emption the odd sections to the ex- 
tent of forty miles on each side. Tîie dbject of the laio in this partioular iS 
plain. It is to préserve the lançlfor the company to whioh, in aid ofthé 
constnusiion of the road, it is granted." 

And with référence to the Indian title, it observes: 

"At that time the lands were subject to the Indian title. The défendant 
eould not, therefore, as alreadp stated, hâve then initiated any pre-emption 
right by his setUement; and the law eut Mm offfrom any subséquent pré- 
emption." 

It will, also, be seen that, in the case cited, the road upon the section 
in question was fully completed in June, 1872, while the map oî definite 
location was not filed till May 26, 1873, about a year after the comple- 
tion of the road; while in the case now before the court, the map of 
definite location, of February 1, 1870, was filed within about seven 
months after the completion of the roàd on that section which crosses the 
Moquelamos grant. ThvSy if the filing of ïhe map of (kfinite location was in 
Urne in the case cited, afortàori.,it was in time on the Western Pacific RaUroad. 
This case also recognizes the right to make the definite location in sec- 
tions or parts^^the location not being required to be made ail at one 
time. 

The other, is a décision of acting secretary of the interior, Muldrow, 
rendered in August last, in which he very carefully considers, in a well- 
reasoned opinion, the very question upon the records of the department, 
as to when the line of the Western Pacific Railway became deflnitely 
fixed, between Sacramento and San José, within the meaning of the 
statute. He holds, as we hold in this case, that the map of December 
8, 1864, is the "gen&ral," and not the map of definite location; that it 
was so treated by the government and the parties. But after discussing 
the point, as to whether the actual location in 1867-68, upon the line 
whereon the road was afterwards constructed on the section of the road 
involved; or the filing of the map of February 1, 1870; or the time of 
the acceptance of the road by the président, should be adopted as the 
time of the definite location, and finally adopts the latter point of time. 
Rees V. Central Pac. R. Go., Q Reporter, Wash. 1015.* 

But in view of the case of Butte v. Northern Pac. R. Co., and of the 

'Non. Since this décision was rendered, the telegraph announoes that the décision 
of Acting Secretary Muldrow has been afflrmed by the secretary of the interior.^ 
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Dunmeyer and other cases cited, we think the suprême court will finally 
hold that the map of February 1, 1870, is the map of definite location, 
and that the route became definitely fixed at the date of its filing. ' It 
fulfiUs ail the conditions indicated in the Dunmeyer and other cases, 
while no other does. It professes to be, and wasfiled as, the map of 
definite location; it shows the Unes as actually finallj' constructed, with 
its proper connections with the public surveys, while the prior map does 
not; it was actuaUy, expressly "accepted by the secretary of the inte- 
rior" as the map of definite location, and the land grant was, in fact, ad- 
justed in accordànce with the Unes thereon delineated. But, it is suffi- 
cient fof the purposes of this case, that the route was not definitely fixed 
by the map of December 8, 1864. AU other possible points of time are 
subséquent to February 13, 1865. 

The bills in this and the other six cases must be, respectively, dis- 
missed, and it is so ordered. 



Sellehs V. Paevis & Williams Co. 

{Oireuit Court, D. Delaware. July 9, 1886.) 

NuiSAHCB— Preliminart Injunction— Feetilizeb Faotoet. 

A. flled a bill for &n injunction to abate a nuisance, alleging that he was the 
owner of a farm bounded by a public road on which B; had erected and was 
operating Works for making fertilizers, the fumes and gases from which in- 
jured and destroyed his fruit trees and crops, and frequently compelled the 
doors and Windows of his dwelling to be kept closed, to protect the inmates 
from the offensive and sickening odors. B. answered, denying the in jury, 
and alleging; that he had operated the works for several years; thatit was only 
occasionally that any inconveniencewascaused thereby to A. and his family; 
and that he hàd invested $30,000 in the Works, and did a business of $50,000 
per annum, which would be ruined if the injunction prayed for was granted. 
HM, on motion for a preliminary injunction, that under the circumstances a 
preliminary injunction should not be granted. 

In Equity, 

HoJ^uÉer <fc Hoffecher and James G. Béliers, for complainant 
John Biggs&ïià Thmnas Davis, ior'àQieaàwa.U 

Wales, J. This is a motion for a preliminary injunction. The com- 
plainant is the owner of a farm in New Castle county, containing about 
290 acres, bounded on the east by a public road. Opposite to the south- 
erly part of the farm, and sepàrated from it by the road, the défendant 
bas erected works for the nianufâcturing of agricUltural fertilizers; and 
it is alleged that the fumes, vapîors, and gases géneràted by the works,. 
and blown across the farm, bligbt, poison, and destroy the fruit, grain, 
and other crops of the complainant; that in the year 1885 many of the 
trees iii the complainant's orchard, bordering on thé road, werè destroyed 
or seriously injured, and her corn crop ruined. In addition to this, the 
noisome odors and foui smells emanating from the 'svorks are so offensive 
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and sickeaing as to be almost unendurable, and the occupants of the 
màrision kouse are frequently compelled to close the doors and Windows 
to protect themselves as much as possible from the annoyance and phys- 
ioal discomfort produced by the nuisance. Inasmuch as this nuisance 
is recurring at short and irregular intervals, and threatens to be continued 
and increase, thus depriving the complainant of the bénéficiai enjoyment 
of her property, and diminishing its rental and marketable value, and 
she is without a plain and adéquate remedy at law, a motion is now made 
for a writ of in]unction, pendente lUe, to restrain the défendant from fur- 
ther prosécuting its business. 

The défendant company, by the afBdavit of its président, states that 
the business of making fertilizers has been carried on by them, and their 
predecessors, at the same place, since 1883; the capital invested is $20,- 
000; 56 men are employed in the works; and the annual sales amount 
to $50,000. Injury to the complainant's property is denied, as well as 
the Personal annoyance and discomfort alleged to be caused by the fac- 
tory. It is indirectly admitted that some annoyance maj' be suffered 
occasionally, when an easterly storm is prevailing, and the process of 
dissolving rock is being carried on; but that this process is not contin- 
uons, and does not consume, on an average, more than 34 days in the 
year. In clear weather no trouble is perceptible. Référence is made 
to an agreement entered into between the complainant and her husband 
on the one part, and Parvis and Williams on theother, in 1884 or 1885, 
by which it was arranged that, if any damage should be done to the 
complainant's peach orchard by the factory, the amount thereof should 
be ascertained by three disinterested persons, and that the company is 
willing to abide by the said agreement, and to pay any loss the com- 
plainant may hâve suffered from such cause. The company owns about 
two and a half acres of land immediately around and adjoining the fac- 
tory, on which, during the years 1884 and 1885, crops of vegetables and 
grass were successfuUy grown, and the hedge inclosing the said land was 
uninjured by the works. If an injunction should now be issued, the 
company would be obliged to shut down, and its business would be 
ruined. 

When a plain and adéquate remedy at law cannot be obtained, the 
power ôf a court of equity to abate a privatê nuisance which is destruc- 
tive of th» property of a complainant, or renders its use and occupation 
physically uncomfortable, is no longer questionable. The jurisdiction 
of the court, in such cases, is predicated upon the broad ground of pre- 
venting irréparable injury, interminable litigation, a multiplicity of ac- 
tions, and for the protection of rights. Parker v. Winnipiseagee Oo., 2 
Black, 545; Story, Eq. Jur. § 925; Wood, Nuis. c. 25. But, to justify 
the court in the exercise of this extraordinary power, a strong prima fade 
case of right must be shown. The right must be clear, and its violation 
palpable. A mère diminution of the value of property by the nuisance, 
without irréparable mischief, wiJl not be sufficient; and, if the évidence 
be conflicting and the injury dou'atful, the court will not interpose in 
this sumnaary way; or, if an injunction will work great injury to one 
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party without corréspondiDg benèfit to the other, it should not ordinarily 
issue, especially when adéquate protection can be had without it. Parker 
v.Fïnmjjiaeo^'ee Qj., sitpra; (Sioi/ïv.Jén^s, 19 Fed. Rep. 643. 

The right to pure air is incident to the land, — as much so as the right 
to the uninterrupted flowof a stream of pure water which runs through 
it,— and no one can be permitted to poUute either, to the injury and 
disadvantage of the owner. In large towns or cities the causes of atmos- 
pheric ptdlution cannot be as easily traced and marked as in more 
sparsely inhabited places; but even in the former, when the nuisance is 
well defined, and its source definitely known, the Court will interpose to 
protect the rights of those who are injured by it. Each case, however, 
must rest on its own merits, and be governed by the spécial facts and 
circumstances surrounding it. The ruie by which the court is guided in 
such cases. is the anciènt maxim that every one must so use his own 
property aé not to injure another. When, therefore, the injured party 
cannot obtain redress by an action at law for the invasion of his rights, 
his only resort is to a court of equity; and, when îaproper case is pre- 
sented, the court will not hesitate to protect his rights. 

But just hère the difficulty often arises, as in the présent case,.of de- 
termining whether the facts will justify the court) in the exercise of a 
Sound discrétion, in awarding the writ. Admitting the truth of the coni- 
plainant's bill, wôuld the court be warranted, at this stage of the case, 
in granting an injunction? The injury to her fruit and grain crops for 
this season, whatever may be its eztent, bas alreadybeen sufFered, and 
the damage can be ascertained by a jury, or by such other mode as the 
parties may be able to agrée upon. The physical discomforts to which 
the occupants of the farm are now subjected, as a direct conséquence of 
the defendant's business, has been submitted to for the past two or three 
years, without any attempt on the part of the complainant to seek its 
abatement by a preliminary injunction, and it becomes a serious ques- 
tion whether the court should now summarily interpose by writ to sus- 
pend the defendant's business, without giving it the opportunity of an- 
swering the bill, and requiring the complainant to prove her charges. 
The loss of crops, and the dépréciation of the rental and marketable val- 
ues of the farm, so far as such losses bave been occasioned by the de- 
fendant, can àlso be ascertained by a jury. The danger of future loss 
and injury do not appear to be so imminent that the complainant will 
suffer irréparable mischief by letting the case proceed to a final decree on 
bill, answer, and proofs. 

On the hëaring of this motion the complainant produced several ex 
parte afiidavits, which weré opposed by an equal number of like affida- 
vits on 'the part of the défendant. Hère are statëments and counter- 
statements, assertions and contradictions, without opportunity for cross- 
examination by either side; and, if there was nothing else in the case to 
create doubts as to the propriety of granting the motion, this would be 
suflBcient. -: 

, A preliminary injunction, if now issued, would be simply staying the 
«lleged nuisance during the pendency of further proceedings to establish 
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the rights of the parties, and it would be imposîng too great a hardship 
on the défendant to stop its business at this time, when the complainant 
could dérive no benefit or advantage which would compensate for the' 
certain injury which would be inflicted on the company, if, after a fuUer 
investigation, it should appear that it is liot in fault, or that the com- 
plainant had an adéquate légal remedy. Motion refused. 



Winboijen's Case.' 

MissoDBi Pac. Ry. Co. V. Texas Pac. Ry. Co. 

{Circuit Court, JB. D. Louisiana. December 80, 1886.) 

RaujBOad Companies— Liabilitt of Recbivkks— Pebsokai. Injtjsibs. 

Waere the affaira of a railway cotapany hâve passed into the hands of re- 
ceivers, who are operating the road under the direction of the court, having 
exclusive charge of its management aad of the employment of operatives and 
employés, the entire control of the company having passed to tUe.receiVers 
as fully as it was bef ore exercised by the offlcers of the road, the receivers 
may be held answerable in their oflScial capacity for injuries suatained in the 
same manner that the corporation would hâve been liable.* 

In Chancery. In the matter of Matthew B. Winbourn, praying for 
compensation for personal injuries. On exceptions to master's report. 

By the master's report it appears that between 1 and 2 ^'. m. of the 
thirteenth day of January, 1886, and near Greenwood station, Louisiana, 
three Shreveport passengers, the brothers Winbourn, on a train of de- 
fendant company, running about 10 or 12 miles an hour, were occu- 
pants of a second-class coach, and bound for Woodland, Texas, when 
said coach was derailed, and overturned, with a baggage car, by reason 
of a rail which, upon examination, was found to be bad, rough, and old 
iron, whence a pièce about six feet long had been newly broken; that 
the engineer, upon feeling the jar of the accident, immediately applied 
the air-brakes, and eut off steam, to arrest the progress of the train, and, 
assisted by a brakeman, having opened with an axe the dooT of said 
second-class car, and released the passengers and the train conductor 
therein, steamed to the next (Wasskom) station, and telegraphed thence 
to Marshall for the company 's physician, who arrived at the wreck three 
hours after it occurred, examined and ministered to the saidWinbourns, 
among other injured persons, and made tender to them of médical care 
at the Marshall hospital of the défendant company, which teiider was 
declined, as they chose to continue their journey, and did so, after a de- 
lay of about eight hours at the wreck; that Matthew B. Winbourn, 26 
years of âge, disclosed there no visible injury, save a slight arm bruise, 
but complained of a pain in his left side and back to the railway phy- 

>Eeported by Joseph P. Homor, Esq., of the New Orléans bar. 
'See note at end of case. 
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sician, who examined his side, and does not recall having examîned his 
back; that he déposes that, with the overtum of the car, he jumped 
froin his seat, and was thrown upon his face, sought to rise, found him- 
self disabled.in the small of the back, and soon after pulled himself up 
by the side of the car; that:the suffering in that part pf his person inca- 
pacitated him from work for about two months, when on the tenth of 
March, 1886, he was wholly prostrated for 21 days, and since that time 
continuous pains in his back hâve increased his incapacity for labor, and 
extended up to his chest; thât his physician at Woodland, Texas, (Dr. 
Harris,) fouud him, when prostrated in March, suffering from a shock 
caused by contusion of the spinal marrow, and in the iîrst stage of pneu- 
monia, no similar case of which latter ailment was then in witness' 
practice; that said physician arrested this pneumonia, ascribes it to a 
bruise received at the wreck, and pronouaces the disorganized condition 
of the spinaL màrrow a permanent injury, and contributive both to 
mental aberration, which said Winbourn at times exhibits, and to his 
speedy death; that, in the expérience of thé railway physician, (Dr. C. 
A. Smith,) paralysis will, in ail cases, develop in the degree of the 
sbock tô the spiné; that, as to Matthew B. Winbourn, the spécial injury 
sustained is adequately shown by an intelligent physician to hâve been 
due to said tort as the proximate caiase, by the company physician to be 
an ordinary and riatural conséquence developed by it, and ia of aserious 
and painful, if not fatal, character, beyond médical arrest; that the in- 
jury, as recitéd, to Matthew B. Winbourn, is a permanent physicâl dis- 
abiiity, and énfitles him to récovér from the date of its occurrence, and 
for its probable continuarice, (Houéton & T. Q, R. Oo. v. Boehns, 57 Tex. 
152; Temé & Pac. R. Co. v. Û'OûfinéU, 58 Tex. 27;) and in view of his 
âge, occupation, the presumablé value of his past services, his blended 
mental and bodily pain, and hiscostfor médical care, the master recom- 
mends an aUow^ce of $2,000. 

John H, Kennardf Jr. , for Winbourn. 

W. W, flbwe, for recei vers. 

pAEDKE, J. This report of the masler is sustained in ail respects by 
the évidence in the case. In the record of the main case, there is other 
évidence as to the condition of the road-bed and track at the place where 
the accident to Winbourn occurred which would seem to fix the respon- 
sibility upon the receivers as common carriers of passengers, unless a 
diâerent rule prevails with them from that to which common carriers are 
generally subjçcted, as to which see High on Receivers, § 395, and cases 
there cited. The receivers took possession of the railway property De- 
cember 16, 1885, prier to the accident. In February, 1886, subséquent 
thereto, they made a report to the court of the condition of the entire prop- 
erty, in which they ad vise the court, in relation to that part where the ac- 
cident to Winbourn occurred, as follows: "That portion of this division 
between Shreveport junction and Jonèsville is in very bad condition, the 
rails being old, worn out chain iron, which hâve been repeatedly repaired 
and patched, the track now being absolutely unsafe." It might, perhaps, 
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hâve been better to hâve offered this report before the master, but I do 
net think it was necessary, as it is a part of the record, and within the 
judicial knowledge of the court. At ail éventa, if th'6 case required it, 
I should deem it my duty to recommit the matter to the master, so that 
it might be offered. As to the amount of compensation, the sum allowed 
is not excessive, as the évidence shows that the injury to Winbourn was 
severe, disabling, and permanent. 

Let the exceptions to the master's report be overruled, and the report 
confirmed. 

NOTE. 

Eeceivbe— Action aoaikst. Whether or not an action for a railway injury can be 
maintained agaànst the receiver of tlié ,conipany in whose employment it occurred, was 
qnestioned in Smith v. Potter, (Mich.Vô N. W. Bep, 273. But, nnder the provisions of 
the lowaCode, an action maybe maintained against thereceiver ofarailroadappointed 
by a circuit court of the TTnited States, by an employé of suph ïailroad who haa befn 
Injured byreaspn of the négligence of a co-employe thereof ; and where the property 
of the railjoad is, by order of the court, transferred to the receiver, subjèct to ail " claiîiis, 
debts, and liaMlities," such prbperty in his hands is Ijable for the payment of svich 
claims for dSmages. Central Trust Co. v.Sloan, (lowa,) 22 N. W. Rep. 916; Sloan v. 
Central lowa Ey. Co., (lowa,) 16 N. W. Rep. 33X. Where a demand against a réceiyer 
does not in volve the administration of thé trust conimitted to him, but arises from his 
having taken unlawflil possession of property not included in the trust, a suit will lie 
against him personally as for a trespass, even though he took possession of such prop- 
erty under an order of court. Curran v. Craig, 22 Fed. Rep. 101. 

The railroaiâ oompany:ia not liable for injuries committfd while the rpad was in the 
hands of the receiver, as it was out of the possession of the property, and had no ôon- 
trol ovér ït. Davis v. Durican, 19 Ped. Rep. 477. But in Illinois it was hdd that the 
fenoing act authorizes an action for the failure to fence against either the owner pf such 
road or the person actually operating it. An action will therefore lie against the Com- 
pany owning an unfenced road, although it is in the hands of a fédéral receiver. Ohio 
& M. R. Co. V. Russell, 8 N. E. Rép. 561. 

A receiver, as such, is not personally liable for the torts of his employés. The pro- 
oeeding against him is in the nature of a proceeding in rem, and renders the property 
In his hands, as such, liable for compensation for such torts. Daviâ v. Duncan. 19 S'ed. 
Rep. 477. But a judgment against a receiver for personal injuries, recovered after the 
receiver had settled his accounts, although the action was commenced pending the re- 
ceivership, was held to create no lien against the property which could be enforced 
against the purchaser. White v. Keokuk & D. M. Ey. Co., (lowa,) 2 N. W. Rep. 1016. 

See, also, Lehigh, 0. & N. Co. v. Central E. Co., (N. J.) 8 Atl. Rep. — . 



Pope's Case.* 
MissotJKi Pac. Uj. Cov v. Texas Pac. Ry. Co, 
{Oircuit Court, E. JD. Louisiana. December 29, 1886.) 

EaUROADS— LiABILITT OP BBCErVBBS-T^PBESGNAL IHJXIEIBS. 

Winbov/rn' S Case, anfe', 167, foUowed. 

In Chancery. In the matter of Mrs. C. C. Pope, praying compensa- 
tion for injuries. On exceptions to master's report. 
Henry A. Fowlkes, for Pope. 
W. W. Howe, for Receivers. 

>Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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Paedëe, J. The petitioner was seriously injured while a passenger 
on the Rio Grande division of the Texas & Pacific Eailway, by the de- 
railment of the car in which she. was traveling, on the twenty-fifth of 
January, 1886. The derailment was caused by the breaking of a rail 
about four feet from one end. The master has reported that the acci- 
dent was the/Tesult of the known insecurity and bad condition of the 
track; that the receivers are liable; and that the petitioner ought to re- 
oeive $2,000 as compensation. The receivers, hâve excepted on the 
grounds that the évidence does not show the négligence of the receivers 
or their employés, and that the allowance is extravagant, because the 
évidence does. not show that the injuries are permanent. 

1. At the time of the accident the railway property had just come to 
the hands of the, receivers. The Rio Grande division was known to 
them to be in bàd condition as to rails and ties. In February foUowing 
the accident, théy reported to the court that said division requires exten- 
sive repairs, especially on that part between Fort Worth and Baird, in 
replacemeiit of rails, new ties, and widéning cuts and embankments, not 
only as a "matter of safety in the transportation of freight and passen- 
gers, but also îh develôpment and încrease of business." It was between 
Fort Worth and Baird that the petitioner was jpjured. The évidence 
taken befoiré tHè maSter is to the efifect that the rail broken was as good 
as the average rails, but thereis no évidence to show that the broken 
rail was properly laid, or sufficiently supported by good ties. I hâve no 
doubt; that, this is a sufficierit showing to warrant the presumption of 
négligence against the Texas & Pacifie Railway Company, had that com- 
pàny beeh in possession 6f and ôperating its oUfù property. The re- 
ceivers operating the railway property should be held to the same respon- 
sibility,' (see High, Rec. § 395,) although, as oflBcers of the court, they 
may not be liable for punitory or exemplary daîûages. 
"2. On the^question of damages, I hâve examined the évidence, and it 
supports the mastèr's fiûding, to-wit: 

"Temporary bruises upon her back and bips, and protrusiori of part of the 
abdominal viscera through the mnbiliaus, to cure which an opération would 
be difflcult and dangerous in a woman as obèse and old as the claimant, and 
would entail a cost to which her slender means are unequal; that said hernia 
la to her a permanent injury, that impairs her gênerai health, disablea her, as 
a seamstress, from earning support for herself and four chiidren, constraina 
her often to rejnain in bed for several days, and wholly to forego housework, 
and is aceompanléd with constant pain in some degree, and with a running 
from the navel." 

The allowance is not excessive. Let an order be entered overruling 
the exceptions, and confirming the master's report. 
See Winboum'a Case, ante, 167. 
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CooPER, Jr., V. Bank of British Nobth America. 

iOireuit Gowt, S, D. New Tork. March 9, 1887.) 

Carriebs — CoiîsiGNOK Known to be Owtteb of Goods Oaebied— Rights of 

CONSIGHOK. 

PlaintifE, desiring to pay a draft wUch he had drawn on A. at Glasgow, 
• Scotland, made an arrangement with the défendant bank by which it agreed 
to cable the money to London, and to forward it in the lorm of a check, 
through their London agent, from London to Glasgow, to A. Instead of do 
ing this, défendant, without plaintifE's knowledge, paid the money over to a 
bank in London, to the crédit of A., who failed and closed his doors the next 
day, being indebted to the London bank where the deposit was made. Had 
défendant f orwaxded the money by check to A., as it agieçd to do, he would 
hâve nsed it topay plaintiff's draft. Held, plaintifE isentitled to recover the 
amount from deft'ndant. Where a consignor is known to the carrier to be 
the owner, the cairier muBt be understood to contract with hlm only, for 
bis interest, and upon the tèrms he dictâtes in regard to the delivery, and the 
consignées are to be regarded aimply as agents selëctéd to recelve the money. 

At Law. Motion for a new trial. 

This action is by William B. Ck)oper, Jr. , to recover of the défendants 
the sum of £5,000, with interest, amounting in the aggregate to $28,- 
502.56. At the time of the transaction in question, in the spring of 1884, 
the plaintiflf was a commission merchant in the city of New York. The 
défendants were engaged in the business of banking in the city of London, 
with a bmflch office in New York. During the same period, Martin, 
Turner & Go., of Glasgow, Scotland,, were in the East Indian trade, hav- 
ing a brânch office in London. Their banking business was transacted 
at the Bank of Scotland, which also had a branch office in London. On 
the fourteenth of December, 1883, the plaintiff having a letter of crédit 
permitting him so to do, drew a draft upon the Glasgow firm of Martin, 
Tumer & C!o. for £5,000, payable in London to the order of himself. 
This draft was due February 29, 1884. It wàs the plaintiff 's duty to 
take it up at maturity. On the twenty-sixth of February he went to 
the office for the défendants, in New York, and puïcfiased a cable ex- 
change for £5,000, which was sent by them to London, reaching there 
the next day, February 27 th. The money waS oii that day deposited 
in the Bank of Scotland, London, to the crédit of Martin, Turner & Co. 
At the same time a dispatch was sent by the défendants, in London, to 
Martin, Tumer & Co. , at Glasgow, announciug that at that moment they 
were paying to their crédit at the Bank of Scotland tbë sum aforesaid. 
On the same day they wrote to the Glasgow firm that the amoUnt had 
been paid to their crédit. The letter reached Glasgow on the 'morning 
of the 28th. It is undisputed that if a draft had been inclosed, that 
also would hâve reached there at the same time. The payment to the 
Bank of Scotland was made pursuant to written iristructions reéeived by 
the défendants, at London, from Martin, Turner & Co. Upôn the 28th, 
Martin, Tumer & Go. having received adviees from their Èast Indian 
ûorrespondêats, became convinced that it was idlefor them to continue 
longer in business, and upon th« moming of the 29th they closed their 
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doors. The money was paid to the !Çank of Scotland without spécifie 
instructions, and a gênerai crédit was given io Martin, Turner & Go. 
upon the bocks of the bank. The firm was indebted to the bank to a 
considérable extent, and the mopey was retained to lessen this indebt- 
edness. The plaintiff received no benefit from it. It was net used to 
take up the draft. The plaintif! insists that the money was lost to him 
by reason of the failure of the défendants to obey spécifie instructions 
given byhim to.them upon thetwenty-sixth of February. He testified 
that he informed the agent of the défendants that the money which he 
was about to send to Martin, Turner & Co. belonged to hini; that it was 
sent to take up a draft shortly to fall due; that he wished it sent by 
cable to London, aùd from thence by mail, in the form of a check, to 
Martin, Turner & Co., at Glasgow; and that the défendants agreed to thèse 
terms. The défendants deny that any spécifie inêtructions were given, 
aqd insist .that the nioney was seiit in the usual wây,. and was paid to 
Martin, Tiiyner & Co. as directed "by them. If the money had been 
sent by mail, so that it could hâve been identified, it would hâve been 
applied by Martin, Turner à Co. to retire the plaiatiflf's draft. The 
jury wererinstructed that the relation of principal and agent existed be- 
tween the parties; that the plalntiiï had a right to prescribe the manner 
in which hisfunds ghould be sent,, and if the défendants, knowing that 
tbefunds yper^ his, and that they were transmitted for a spécial purpose, 
coBtracted with, him to send them in a particular way, and loss occurred 
by their failure to keep that agreement, the plaintiff was entitled to re- 
cover. If, however, there was no.such agreement; if the défendants 
did not know that the money belonged to the plaintiff, or that it was to 
be sent for a ppecific purpose; if the .circumstances were such that they 
had a right to, assume that it was the money of Martin, Turner & Co.; 
if, in other words, it waa sent in the usual course of business, without 
any particular instructions, — ^thep the défendants werè entitled to a ver- 
dict. The jury found for the plaintiff. The défendants excepted to the 
refusai of the court to direct a verdict in their favor, and also to the re- 
fusai to charge that the money belonged to Martin, Turner & Co. as soon 
as it came under their control, and also to that portion of the charge 
where the jury were instructed, in substance, that if they found the 
agreement tobe as stated in the plaintiff 's testimony he was entitled to 
recover. , 

The defen4ants now niove for a new trial upon the ground that the 
plaintiff has no cause of action, and that the verdict is against the weight 
of évidence., 

John M. Bowers, for plaintiff. 

Stephm P. Nash, for défendants. 

CoxE, J. The verdict of the jury has settled the disputed question of 
fact. The plaintiff 's version of the transaction mugt be taken as the 
true one. The foUowing facts are established : On the fourteenth of 
December, 1883, the plaintiff drew a draft for £-5,000 on Martin, Turner 
& Co.jof Glasgow, which matured February 29, 1884. It was his duty 
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tô take up this draft. On the twenty-sixth of February, the défendants, 
knowing that the money handed them by the plaintiff belonged to him, 
and that it was sent to retire a draft, agreed with him to forward it by 
cable to London, and by mail, in the form of a check, from London to 
Martin, Turner & Co., at Glasgow. Instead of doing this, the défend- 
ants, without the knowledge of the plaintiff, and contrary to his instruc- 
tions, paid the money to the crédit of Martin, Turner & Co. at the Bank 
of Scotland, in London. Had they performed their agreement, the 
money would hâve been saved by the plaintiff. As it was, it was lost 
to him. 

The question is whether upon thèse facts the plaintiff can recover. It 
is not necesssary to enter, at this time, upon an extended discussion of 
the authorities cited by counsel, for the reason that, upon the facts as 
etated, the case of Smilhem Eaepress Co. v. Dickson, 94 Ù- S. 549, seenis to 
be controHing. It seldom happèns that two cases are exactly parallel 
upon thé facts. In the Dickson Oase the property in question was tobaçco, 
and not money, and it was to be sent by express, and not by telegraph 
ahd mail. But it is difficult to perceive why the principle there an- 
nounced is not applicable hère. The instructions given to the jury in 
the two cases were substantially identical. The verdict in that case also 
was for the plaintiff, and upon the facts there found the suprême court 
said: 

"We think the rule is that, where the consigner is known to the carrier to 
be the owner, the carrier must be understood to contraet with him only, for 
his interest, upon such terms as he dictâtes in regard tolhe deUvery, and 
that the consignées are to be regarded simply as agents selected by him to re- 
ceive the goods at a place indicàted." 

It is thought that the plaintiff is within this rule, and that this court, 
as the law now stands, would not be justified in disturbing the verdict. 
The motion is denied. 



CuTLEK and others v. Lang. 
(Otreuit Oovrt, D. Neai EcmpsUrti February 17, 1887.) 

AïTACHMENT— DI88OI.TJTION BT AmENDMENT. 

An attachment is not dissolved by an amendment df the writ and déclara- 
tion increasing the amount clainied, made after another attachment bas inter- 
vened, where the ârst attaching créditer, upon obtaining Judgment for the in- 
creased amount and taking ont exécution, directs the sherifE to levy only for 
the amount originally claimed. 

At Law. 

Bingham, & Mitchell, for plaintiffs. 

Mr. Bamard, for défendant. 

CoLT, J. This case was heard by the court; jury trial havîng been 
waived. It is an action on the case brought against the défendant as 
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deputy-sheriff, A brief statement of the leading facts îs necessary to 
properly tinderstand the question of law which is raised, and on which 
"tHe case turns. On September 14, 1883, one E. G, Stevens sued out a 
writ bf attachment against Greorge A. Stevens, of Milton, New Hamp- 
shire, returnable to the suprême court of New Hampshire, which waa 
■placed in the defendant's hands as deputy-sheriff, and on which he at- 
tached the property of George A. Stevens. On September 17, 1883, 
three days afterwards, the plaintiff also brought suit against George A. 
Stevens in the same court, on which the défendant as deputy-sheriff at- 
tached the same property subject to prior attachment. At the March 
term, 1884, of the state court, the plaintiff applied for leave to appear 
as subsequerit attaching creditor, and défend the E. G. Stevens suit, 
which was granted. Both actions were continued until the September 
term, 1884, when the plaintiffs obtained a judgment in their suit for the 
sum of $501.91, and costs, upon which exécution was issued, and placed 
in defendant's hands, with a request to levy on the property of G«orge A. 
Stevens, thé défendant in the suiti At the same term, .1884, the E. G. 
Stevens suit was tried by thé court, and at that trial the plaintiff, 
Stevens, liioved to amend his suit by increasing the ad damnum from 
$1,500 tb «4,000, and by inserting $4,000 in place of $1,500, in the 
clause directing the sheriff to attach the property, and also in the déc- 
laration. Thèse amendments were aJlowed, and judgment was rendered 
for the plaintiff for the sum of $3,701, and exécution issued aiid placed 
in this defendant's hands. At the same time exécution wàs placed in his 
iandg ,bp Wifts givén written instructions to levy upon said exécution only 
to the exténiof $1,500, being the amount of property attached on the 
original T^rit. , After satisfying jud^ents given to E. G. Stevens, this 
défendant, as deputy-sheriff, had remaining in his hands the sum of 
«1,504.30: "■ 

Upon this state of facts the plaintiffs contend that the attachment in 
the E. G. Stevens suit was dissolved under the rule that the increase of 
the amount declared on in a writ and of the ad damnum, and the subsé- 
quent rendition of a judgment for a sum larger than could hâve been re- 
covered under the original writ, is çuch an amendment of the proceed- 
ings as dissolves any attachments made upon the original writ as against 
subséquent attachments of the same property madë pïevious to the 
amendment. Clough v. Monroe, 34 N. H. 381; Laîghton v. Lord, 29 N. 
M. 2S7 iJPagg y. Jewett, 46, N. U. AU; Fairfiddv.Baidim, 12 Pick. 
388; Pdree v. Partridge, 3 Metc. 44. In défense it is urged that amend- 

,ments of'.tjhig çharacter may hâve the effect to dissolve thé attachment 
Bccordihg to circumsiances, and the intention of the party niaking them 
to use them to the préjudice and injury of other attaching creditors, and 
that hère there was no intent to injure them as shown by the instructions 
given to the sheriff; and, further, -that thèse amëndiii'ents were made 
necessary by the course of thèse plaintiffs in appearirig in the E. G, 
Stevens suit,^and opppsing any and every part of his claim against George 
A. Stèvèiis. In support of this position is cited Drake, Âttachm. § 285; 

' Fdtm V. Waâsmr<th,7 Cuah. 587 'iBLUd Page v.Jeioetty^ioprà. 
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The reason why entering judgment, and taking out exécution for a 
larger sum than is claimed in the original writ, discharges the attach- 
ment, is that it opérâtes or may operate as a fraud upon subséquent at- 
taching creditors. But, if it is done with no intent to préjudice or in- 
jure subséquent attaching creditors; if, as in this case, the party givea 
written instructions to the shèritf to levy upon the property only to the 
extent of the amount claimed in the original writ, — it is difficult to see 
why. the attachaient should become void. 

In Féttonv. Wadsworth, swpra, the court held that, if an attorney inad- 
vertently, and without the knowledge of his client, takes judgment and 
obtains exécution for a sum more thàn is really due, and on discovering 
the mistake goes to the officer who has the exécution, and gives him in- 
Btructions rektive to the service thereof, which the officer refuses to fol- 
low, it does not dissolve the attachment. The court in this décision 
comment upon the cases oi Fairfidà v. Baldmn and Peirce v. Partridge, 
and say: ■ 

"Both thèse cases, therefore, were decided on the ground ol fraud, and it 
is difflcnlt to see on what other ground a party could be deprived of a just 
debt. * * * There must theretpre be fraud to britig a case within the 
principle of iheseadjudged cases. If, in the présent case, there was no fraud, 
no wrong done, or attenipted or intended to be done; if the judgraent wa? 
tàken for tooïnuch inadvertently by the attorney, and the party had no pur- 
pose ofobtaining as his exécution anymore than wasdue to him, and no more 
■was tàkéni-ithen this case does not come within the principle of the adjudged 
cases, and there is no just principle uponwhich the plaiiltifl could be deprived 
of what was justly due to him." 

The authorities are reviewed in Page v. Jewett, supra, and the reason- 
iiig of the court is in haimony with Fdton v. Wadmorth. 

The question seems to be one of fraudulent or improper intent. If 
the attaching creditor takes judgment for a larger sum, and seéks to col- 
lect this whole amount, it is held to be a fraud as to subséquent attach- 
ing creditors, unléss in case of accident or mistake. In the présent case 
the creditor never proceeded to coUect the larger judgment, but, on the 
contrary, at the time exécution was issued and put into the offiçer's 
hands, he gave written and positive instructions limiting his claim to the 
ai&dunt reeove*able in the original wrft, which goes to prove that he neither 
Attempted nor intended any injury to subséquent attaching creditors. 
Undeir thèse circumstances, I do not think the attachment was dissolved. 

Let judgment be eûtered for défendant, with costs. 
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In re Zimmeeman. 

{(Xreuit UouH, N. D. Galifwnia. February 28, 1887.) 

1. Abmt AND NAVT—CoTmTS-MABTiAir-JuBisDiCTioN— Désertion, 

Tàe military courts hâve jurisdiction, to try ail military Offenses, committed 
by 'parties enlisted in the Inilitary service of the United States, among which, 
is, ttie offense of désertion. 
%. Samb— Jurisdiction of Civii- and Military Courts. 

The civil courts hâve no ftuthority to review, control, or in any mannèr in- 
terfère with the action of the military tribunals, while, regularly, engaged in 
the exercise of their appfOpriate jurisdiction. 
8. Samb—Statutb of Limitations. 

The bar of the statute of limitations provided for in the 103d article of war 
In the Case of a party charged with désertion, is a défense, to be set up in the 
case, which the military court trying the charge, has jurisdiction to détermine 
for itself, without interférence frpm the civil courts. 
4. Samb— Two Ybabs' Limitation. 

The provisions of the 103d article of war, providinç, that, "no person shall 
be liablé to be tried and pnnished for any offense, which appears to hâve been 
committed, more than two years b«f ore the issuinç oi the order for such 
trial, " 1» applicable tO;the offense of désertion; and it is the duty of courts- 
martial as to this offensé as well as in ail cases withiu its terms, to give full 
effltebt to this provision of the statute. 
6. SAmé— Désertion OF MmoR.' 

A minor over 18 and under 21 yearé of âge, who enlîsts înth* army of th« 
United States, withbut the consent of his parent or guardian, can commit the 
military offense of, désertion, and the miùtary tribunals hâve jurisdiction to 
try a minor so enlisting npon a charge of (^esertion. 
6. Samb — CirrL Courts. 

The civil courts hâve no jurisdiction to discharge a minor, who enlisted in 
the army, in violation of section 1117 of the Revised Statutes, who is in cus- 
tody of the military tribunals, awaiting a trial, ordered to take place before a 
court-martial, ùpon a charge of désertion. 
(SyUahui hy the Court.)' 

On Habeas Corpus. 

Before Sawyer, circuit judge, and Hofpman, district judge. 

Word McAUister, Jr., for petitioner. 

H. B. Bumkam, Dep. Judge Ad. Gen., for respondent. 

Sawyer, J. The petitioner, a native of Switzerland, on April 17^ 
1873, enlisted as a soldier iii the United States army, for the term of 
five years, at Jersey City , îïèw Jerséyj declaring at the time, that he was 
21 years of âge, and taking thfe usual ôath of enlistment found on page 
74, par. 76, U. S. Army Régulations of 1881. He was assigned to duty 
in Company D, Twenty-first United States Infantry. He served as a 
soldier, one year, one month, and 27 days, receiving the pay, and allow- 
ances, provided by law, up to, and including, April 30, 1874. On Jun© 
10, 1874, he deserted at Camp Warren, Oregon, taking his gun and 
equipments with him. On November 12, 1886, he, voluntarily, sur- 
rendered, as a déserter, to the commanding officer at the ■presidio, and 
upon said surrender he presented to the officer an affidavit, in which he 
stated, that he was born in Switzerland on November 2, 1858, and an- 
nexed thereto what purported to be, an officiai certificate of the proper 
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ofScer, showing that fact; that hecameto theTJnited States in 1872, en- 
listed in 1878, and deserted June 10, 1874, at which time he was still a 
minor; that, at the time of his enlistment, he was unable to speak, and 
understand the English language; did not realize the importance of the 
act, and was, fraudulently, ënlisted without the consent of his parents, 
or guardian, he being a minor, having a father under whose control he 
was, in New York city; that he had led an honest, industrious life, as 
évidence of which, he presented certificates of his employers for several 
years; ttiat he was engaged to be married, and wished to establish him- 
self, and in brder to avoid any complications in the future, arising from 
his unsettled obligation to the United States, he surrendered himself, and 
requested to be discharged. Whereupon, instead of being discharged, 
hé was taken into custody, charges and spécifications for désertion wère 
presented against him, and he was ordered by the lieutenant gênerai to 
be tried upon those charges by a military court. He was in custody, 
awaiting such trial, whën thé wiit of habeas corpw, issued. So fer, there 
as no disputé about the facts. 

The pètitioner claims, that he was a minor, under the âge of 21 years, 
bo'th when he ënlisted, and when he left the service; that he had a fftther 
liviûg in New York, under whosé control he was, and that he was ën- 
listed withoUt the consent of his father; and, that, his enlistment was 
therefore, absolutely void, and consequetitly, there could be no légal 
oflfeiisé of désertion. That he ënlisted while under âge without the con- 
sent of his father, is not admitted by the judgg aidvocate, who déclares, 
that hé does not know anything about it. From the time of désertion, 
June lO, 1874, till his surrender, when he was taken into custody, No- 
vember 12, 1886, was ovef 12 years. And frona the time of the expi- 
ration of the term for which he ënlisted, April l7, 1878, till he was taken 
into custody, upon his surrender, and the order for trial, is eight years 
and abOut six months, during ail which time, except about six months 
absence in 1881, on a visit to Mexico, and Switzerland, he was within 
the jurisdiction of the military authorities, and at ail times amenable to 
arfést and trial for désertion. 

ijpon this point there does not appear to be any dispute. It is not 
claimed that he was out of the jurisdiction of the military authorities, or 
that there was any obstruction, to his arrest or trial. Under the 103d 
article of war which provides, that, "no person shall be liable to be tried 
and p'ulMshed for any offense, which appears to hâve been committed 
ûiôre thah two years befofe thé issùing of the ôrder for said trial,'* etc., 
upon'th'é.concëded facts of the case, the petitioner insists, that the mili- 
tary. court, has no jurisdiction to try him; and that he is, unlawfuUy, 
heldfor that purpose,! ahd, therefore. unlawfùlly restrained of his lib- 
. erty.\ 

In iîe.Bogiàrt, 2 S&yty. |!97, this court, the circuit and district judges 

coiMuWhg, héldj'thàt the'tnîlitàr had jurisdiction fo try military 

ofE^iikéÇ; that a fornlër conviction, and thé sfâtute 6f limitations, were 

•ttm,tt4ï'â bf défense, which inusthe invëstigâted and detérmined iù the 

exercise of jurisdiction, and not matters upon which the jurisdiction to 

v.SOF.no.S— 12 
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hear and (ietermîne tbe charge dépends; that thèse matters, cannot be in- 
quired into on habeas cor'pus; tliat the civil courts hâve no jurisdiction to 
review the action of the military courts, acting within their jurisdiction, 
and, still less, to anticipate, and ipteirçept the latter in thé exercise of 
their lawful jurisdiction. This question was again examined and the 
décision affirmed, In re TFAife, 9, .Sawy. 49, 17 Fed. Eep, 723, Mr. 
Justice FiElJ), and the circuit judge concurring. Thèse décisions were 
approyed, and foUowed by Mr. Circuit Judge Wallace, In re Davi- 
son, 21 Fed. Rep. 618, reversing the district court on that point. The 
jurisdiction ta itry oflfenses committed in the naval or military service, 
unobstructed by the civil courts, was recognized in Ex parte Reed, lOÔ 
U. S. 13, and. Bogart's Cbse approvingly cited. Id. 22. That the civil 
courts cannot interfère with courts-martial in the .exercise of their legit- 
imate jurisdiction, was held by the suprême court in Fo^ v. Whitney, 
114 U. S. 564, 570, 5 Sup. Ct. Rep. 1050. And in Sniith v. Whitney, 
116 U, S. 177, 6 Sup. Ct. 570, the suprême court says, "this court has 
repeatedly recognized the gênerai rule, that the açt§ of, a court-martial 
vdthin the acç^e of its jujisdiction, çtnçt duty, cannot be controUed or re- 
viewed in the civil courts by writ pf prohibition, or oth&wiae," aa.^ again, 
with numerous other cases cites, both In re Bogart, 2 SaWy. 396, ànd 
In re White, 9 Sawy. 49, 17 Fçd^ Jlep. 723, thereby recognizing thôse 
cases as, properly, laying dowhi and applying, the law. 

But it is earnestly insisted, on belialf of the petitioner, that the mili- 
tary courts, in pyrsuance of an brder of Mr. Caméron, made in 1877, 
while secretary of war, dedine éq giyé effect to the limitation foiînd in 
tl;e i03d article of war; and unles^ ïhe.civil courts protect the pçtitiqner, 
and such as are, similarly, situated, they hâve no protection;' and are, 
arbitrarily, and w^ongfully, deprivèd of personal rights expresslygranted 
and assured by the gtàt'utes of the tJnited States. Numerous instances 
^e cited, which, it is alleged show this state of facts. We do notknow 
the précise facts or views upon which the courts-martial acted in the nu- 
merous cases cited- But we hâve np hésitation in saying that in our 
judgment thel03d article of war àppïies to the offense of désertion as 
well:as to ail other offenses. Désertion is an offense under the statuté, 
punishable by the severest penalties, find the express language pf the 
atainteis, thaij"no persan, àiaUhelM>UtQ,betriedandi)uniaU&i * * * 
forany o^ense, whioh appears to h»ve been committed more than two 
years before the issùing of the order ïor such trial." 'This language isof 
tije largest, apd most comprehehsive impoï-t. Thére isi no exception, 
^press, or that can, reasonably, i)e implled, of the offense of désertion. 
Tnere seems àbsolutely to be no rbom for construction. To interpqlate 
into the provision an exception of the offense of désertion, is,, as it ap- 
pears to us, dearly, to legislate, not to construe, or interpret. If this 
offense can be takea out of the stati^te, so may any, and aU others, and 
the statute be wholïy abrpgated, ajfx^ rendered nugatory, by what seems 
to be a manifestly unjustifiable ruling of the secretary of war, and by 
çourts-martiai, if followed by them, àcting in déférence or subordination, 
thereto. 
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A question has arisen, whether désertion is a cordinuing offense, in such 
sensé, that the statu te does not begin to run till tHte expiration of the terni 
of eniistment. A continuing civil, or military', obligation, to serve till 
the expiration of the term of eniistment, is wie thing; and a continuing 
criminal offense, if such there can be, which is perfected, and ripe for 
charges and trial, at the moment it is "committed" for the purpose of 
barring a trial and punishment under the statute of limitations, is quite 
another. Some, however, maintain the affirmative of the proposition, 
notwithstanding the languàge of the statute is after the offense "ajypean 
to hâve been committed." 

Although by no means sâtisfied with that view, yet, for the require- 
ments of this case, conceding, that désertion is a continuing offense, for 
the purpose of the statutory bar, during the entire term of eniistment, 
therein differing from a breach in other contracta for a spécifie term of 
service, and that the statute does not begin to rUn although the offense 
is complète and ripe for trial and punishment at the moment the déser- 
tion is complète, or offense committed, till the expiration of such term, 
still the petitioner wasnot arrested, and theorder for trial was not issued, 
till more than eight years after the expiration of his term of eulistment. 
The statute had, therefore, riin in his favor several times over, even upon 
that hypothesis. 

We do not ourselves, entertain the slightest doubt that this petitioner, 
upon the facts now appearing, is entitled to the full beneôt of this pro- 
vision of thé statute. If we are right on this proposition, then an erro- 
neous ruling of the military authorities whiçh upon the facts as they ap- 
pear in this case, or in àny case, where the déserter has been within the 
jurisdiçtion of the military authorities, with no obstacle in the way of 
arrest, iand at ail times amènable to arrest and trial for two years, after 
the ofièhse appears to havé been committed, fails to give full effect to 
the statutoty bar no matter how weU intentioned, and a judgment in 
pursuànce of such ruling, inflicts a great wrong upon the citizen so sit- 
uated, tried and punished. 

It may well be, that, inter arma gilent kges. The exigencies of active 
war, sometimes require even the suspension of the great writ of habeas 
cffrpus — the bulwark of pef sonal liberty . But in times of profound peace , 
the military, no more than the civU authorities, can willfuUy place them- 
selves above the laws, Without an unwarrantable usurpation ôf author- 
ity. Military, as well as civil courts, may, unintentionally, err in judg- 
ment, upon questions open to doubt. We do not, and we cannot, im- 
pute to thèse military courts, or the secretary of war, a purpose to delib- 
erately, and willfully disobey the law, or refuse to give it full effect. If 
wrong in their construction, they undoubtedly act in strict accordance 
with their view of the law, and of their duty. 

But, à^Uming, for the purposes of this case, only, that such wrongs 
are inflicted, aâ alleged, dèliberately, or othefwise, there is, still, under 
the décision of the suprême court, and authorities cited, no rSvie'ffing, 
contr6lling,:or correcting poWer in the civil courts. Congrèss, iù such 
cases, tiiuîjt âflfôrd a remedy, or the wrongs mvist beeiidured. We must 
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therefore, adhère to the rulings upon thîs point heretofore made. But 
under our views, had we the jurisdiction to do so, we should not hesi- 
tate to give full eifect tothe bar of the statu te by discharging the pris- 
oner, on this ground. 

The attention of congress appears to hâve been att^acted to this sup- 
posed failure of the military authorities to give effect to the statute of 
limitations, with respect to the offense of désertion; for, since the other 
portions of this opinion were written, our attention has been called to 
the passage of a bill by the senate, amending the .103d article of war, 
and specifically mentioning by name, the offense of désertion, as in- 
cluded within its purview, thus: giying emphasis to the only construc- 
tion, as it appears to us, that theiarticle, as it now stands, will, reason- 
ably, beat. , ;^ 

But, whethef petitioner was in the military service, within the mean- 
ing of the law, at the time of the alleged désertion, is a jurisdictional 
fact, and open to inquiry in, the civil courts. If he was not in con- 
templa,tion of law, in the military seif^ice, at the timé, then, there could 
be no offense of désertion; and tie military court had no jurisdiction to 
try him at ail. , ; 

The military courts are courts of spécial, limited— not gênerai juris- 
diction. While the civil courts cannot interfère with the military courts, 
when acting within their jurisdiction, it is the province of the former, to 
confine the latter, strictly, to the^ exercise of their spécial jurisdiction. 
Smith V. Whiiney, 116 U. S..167, 6 Sup. Ct. Rep. 570. In Bogart's Ça?e, 
2 Sawy. 396, and in Ex parte Reed, 100 U. S. 21, the court inquired into 
the fact, whether the petitioners were in thé nayal service, at the time 
when the alleged offense was commjtted, and, on fiuding that they were, 
held, that the courts were proceeding within their appropriate jurisdic- 
tion, and refused on that ground to interfère. In tliis case, the jurisdic- 
tion dépends upon the fact, whether petitioner, at the time of his enlist- 
ment, and alleged désertion, was under 21 years old, and enlisted with- 
out the consent of his father under whose control he was; and , if so, 
whether such enlistment, was void ah initio under the statute, in such 
sensé, that he was not a soldier, in the service of the United States. For 
the purposes of this décision, we shall assume, that the petitioner was 
under 21 years of âge, both at the date of his enlistment, and of his dé- 
sertion; and that he ealisted without the consent of his father. Upon 
this assumption, what was his légal status f 

Section 1 of the act of 1872, un,der which the enlistment was made, 
provides : that "noperson under the âge of 21 years shaU be enlisted ormus- 
'tered into the military service of the United States, viithout the writtm consent of 
his parents, or guardian; provided, that, such minor has such parents, 
or guardians, entitled to his custody and control." 17 St. 117, (sectipn 
1117, Rev. St.) And the next section, makes it an offense for any oiB- 
cer to knowingly violate the preceding section, punishable by dismissal 
from service, or such other punishment as the court-martial shall direct. 

Article 47 of the articles of war, provides, that "any soldier who, hav^ 
ing received pay, or having duly enlisted in the service of the United States, 
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déserts the same, shall * * * suffer * * * jn time of peace, 
any punishment excepting deàth, which a court-martial shall direct." 
Rev. St. § 1342. The petitioner enlisted, taking an oath that he was 21 
years old, in ail respects in due form except that he did not obtain the 
consent of his father. He actually served, and "recewéd pay," over a 
year, and thenclandestinely abandoned the service, carrying with him 
his gun, and accoutrements, and he is now.held for trial upon charges 
for such désertion. He was a soldier de facto, and "received pay," as 
such, whether "duly enlisted" or not, and thus he falls within the first 
alternative provided, which does not seem to require any due enlistment, 
as an élément in the offense. A number of authorities are cited fVom 
the state courts, and one from a United States district court, in which it 
is, stated, generally, by the judges, in the course of the décisions, that 
an enlistment by a minor under the statute, without the consent of his 
parent, or guardian, is, void, and. not m«rely voidable. The strongest in- 
stance of the use of such language is, perhaps, that of United States Dis- 
trict Judge McCandless in î^mer'sClMe, whereinhesays: " It is objected, 
that he is a déserter, and snbject to mUitary law. The retwm to Um mit 
doeinot make him a déserter." But, he observes, outside of thp require- 
mente of the case, that, "there can be no criminal désertion, if the enlist- 
ment was Illégal. It was a déclaration, merely, of an intention not to 
be bound-*-a disclaimer of the contract, which, under theact of con- 
gress, he had a right to make, in the absence of the consent of his parent, 
or guardian," He quotes from a prior case the following: 

"In the présence of the enemy, or in the enemy's countij, even camp-fol- 
lowers woïild, probably, be amenable to martial law, for, if they w^re not, the 
fiafety of thôarmy might be somewhat jeopardized by their désertion to the 
«nemy. It could onlybe in that Ught that aperson, unlawfuUy, enlisted, ani 
held, without authority of law, could be amenable to military punishment." 
TumerV Ca«e. 2 Pittsb. 373, 374. 

But the statute, in defining the offense of désertion, says nothing 
about being in the présence of the enemy. The présence of the enemy 
is not made by the statute an élément in the offense of désertion. Dé- 
sertion is a statutory offense, and it is difficult to perçoive, why, a party 
under the terms of the statute, should be amenable to trial by military 
•courts, for the offense of désertion, when he déserts in one place, when 
he would not, by désertion in another. The liability to martial law in 
ihe présence of the enemy must àrise from other considérations than, and 
■outside of the provisions of this statute. Is a party unlawfully enlisted, 
amenable to trial by courts-martial for any statutory military offense? 
If amenable for any other statutory offense, why not for de facto déser- 
tion? The following additional cases are cited by petitioner to sustain 
the same view: Cbm. v. Locke, 8 Phila. 225; In re GarUon, 7 Cow. 471; 
Shoomet'a Gase, Car. Law Repos. 55; Oom, v. Harmon, 11 Mass. 63; Ejx 
parle Mason, 1 Murph. 336; Cbm. v. Fox, 7 Pa. St. 336. But in aU. 
thèse cases, including Tumer% the application for the ■v^rit of haheaa 
corpus, was by parents tb hâve their minor sons disckarged from military 
service, only, not from custody of couirts-martial, holding them specially 
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for trial upon charges for désertion, or other mîlitary offenses committed 
while dejucto in the military service. And the observations of the judges 
hâve référence to the facts of the particular cases before them. In Foz's 
Gase, one of the strongest, cited, to maintain the position of the petitioner, 
CotJïiTBK, J., takes care to say: 

" It does noi appear, from the return of the offlcers, that the minor is under 
arfestforthe crime of désertion, and 18 to be tried by a court-martial. That 
might possiblp, make some diferense. If he was in prooess of trial, this 
court wou^A perhaps, not look heyond or hehind the proceedings whioh were 
to bring him btfore a military court," 7 Pa. St. 340. 

"Why not, if the court were proceeding to try the party for what could 
not, possibly, be an offense for which he was amenable, to the mihtary 
aûthorities? 

Were this like those cited by petitioner, the case of a parent applying 
to the court for the discharge from further service of his minor son, in 
active service at the time, who had been enlisted in violation of the pro- 
visions of section 1117 of the Revised Statutes, and nothing more, we 
should not hesitate to make the order for discharge. But this is not the 
position of the petitioner. He is not in the service, his terra of enlist- 
ment having long sinoe expired, but he is held in custody for trial upon 
a charge for a gross military offense, aileged to hâve been committed 
when he was de facto in actual service. This présents a very différent 
question for solution. 

While no case deciding the exact point now presented in favor of the 
petitioner, is cited, or has come under our notice, there are several cases 
to the contrary. The exact question arose In re Davison, on appeal to 
the circuit court in the southem district of New York, and was, care- 
fiilly, and, ably, considered by Circuit Judge Wallacë. He held that 
a minor, enlisted in the armyi without the consent of his parents, or 
guardian, was amenable to trial by the military courts for the offense of 
désertion ; and the petitioner was, accordingly, remanded. In Re Da- 
viaon, 21 Fed. Rep. 622, 623. The propriety of the distinction, hold- 
ing an enlistment in violation of the provisions of section 1118 to be 
absolutely void, while one in contravention of section 1117, is only 
voidable — thè prohibitory language, 'fno person under the âge of -^ 
years, shall be enlisted or niustered into the military service"- — being iden- 
tical, is not entirely clear to our minds. But the décision is.an authority, 
in point, at least, as to section 1117, and entitled to the h ighest respect. 

So, in the Ga.8e of McOonohgue, taken from the military aûthorities on 
habeoB cm-pus, while under arrest for désertion, Mr. Justice Geay, now of 
the United States suprême court in deciding the case said, "A minor's con- 
tract of enlistment is indëed voidable, only, and not void, and, if, before a 
Writ oî habeaa corpm is sued oilt to adoidii, he is arrested on charges for 
désertion, he shôuld not he releasédby the court, while proceedings for. 
his trial by the military authorities'are proceeding." Citing as aûthor- 
ities on the pbint Pews' Cfctsei 25:'Law Rep. 538; Tyler v. Fomeroy, 8 Al- 
len, 480, 501; Oom. v. Gamble, îl Serg. & R. 93, which seè.- McCom>^ 
hguè'a Gtse, 107 Mass. 154. So in Ex parte Anderson, 1& lôwa, 595, 
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Mr. Juslice Dillon Avhile on the beuch of the suprême court of lowa, 
held, that, "when the return to a writ of habeas corpvs shows tkat a prisoner 
18 held to answer a charge of the military crime of désertion, of which the 
military courts of the United States hâve exclusive jurisdiction, the court 
vM npt inquire into the validity of his enlistmmt, bvi wÛl remand Mm for trial 
by the court which has jwrisdictim, of the offense." This is, also, directly, in 
point. See, also, In re Wall, to the same effect, 8 Fed. Rep. 85. 

Whatever doubts we might entertain, were the point presented for dé- 
cision for the first time, upon thèse authorities, ail of which présent the 
précise point for décision, being one way, we hold, that the court-martial 
bas junsdiction to try the case; that the demurrerto the return must bé 
overruled, the writ discharged, and the prisoner remanded. 

As suggested by Mr. Circuit Judge Lowell in WaWa Case, mpra, should 
it appear, that a minor uûlawftdiy enlisted ■vvithout the consent of his 
father, after such enlistment, notified his commander, that he repudi- 
Ated his contract of eûlistment, as illégal, declined lo befurther bound 
by it, returned his gun and equipments, and then openly left, avowing 
hiè leaviûg to be in conséquence of the répudiation of his contract, as 
ill^al, we are not prepared to say, that he would not be' entitled to his 
•discharge, even if, afterwards, arrested, and held for trial on a charge of 
désertion based upon thèse acts. But it will be time enough to décide 
that point when the question arises. 

"Upon the viéw we take, the fact, that the petitiôner, liehen he enlisted, 
Andwben hedeserted, wasaminor; that hewaslivingwith, and under the 
<X)ntrol of his father, and enlisted without his consent, are immaterial, to 
Ihe décision, and, we, therefore, for that reason, dedine to rétain the 
case foï proofs of those facts. If on appeal, the suprême court should 
be of opinion, that we are wrong, on this proposition, it will, of course, 
reverse our judgment, and remand the case with instruction to permit 
the. taking of proofs upon those points. As thereis now an appeal to the 
suprême court from judgments in hablas corpus cases, where a party is 
îilleged to be held in violation of the laws of the United States, it is 
hoped, that this case MU be appeàled, and, that an authoritative de- 
■cision may be had upon ail the vexed questions noticed in this décision. 

Lét the demurrer to the return be overruled, the application to présent 
the proofs indicated, denied, the writ discharged, and the prisoner re- 
mauded to the custody of respondent. 
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United States v. Kallsteom and others. 

(DisiriM Oeurt, W. D. Miehigan, HT. D. 1887.) 

Intbbnal Reveitob — Wholesalb Liqttob Dealers Lioensb. 

Where retail liquor dealers organize tliemselves under the style of a "Pro- 
tection Union," and sign "articles" pledging ttiemselves to purchase béer 
ttirough the "tlnion" oî brewers in anotber state, by which means tbey save 
two dollars a barrel, and, no Wholesale licenses having been taken out as pro- 
vided by Rev. 8t. CF. 8. § 3243, such pnrchases are made through the secretary 
and treasurer of the "Union," who is paid nothing for his services, the mem- 
bers being chait^ed only with freight, storage, and the like, the retail dealers 
become wholesale dealers, and are liable to the penalty set out in that 
section. 

Indictment under Rev. St. F. S. § 3242, for carrying on the business 
of Wholesale liquor dealers without licenses. 

The foUowing letter from the district to the circuit judge states the 
-case: '■■■"■.. 

GHAîtD Eapids. MiOH.,,October 13, 1886. 

Sw.ÈowéllÈ. Jackson — MtBBAk Judge: At my last term, at Mar- 
quette, a case was tried before me inyolying a question upon wMch I was in 
great doubt. Tiie case was thîs: Certain retail liquor dealers, who were 
saloon keepers at Garden City, in the upper peninsula, and who had obtained 
licenses as such, had been suppjied, with béer by a Wholesale dealer whose 
place of business was felso there. Finding that thèy could supply themselves 
àt two dollars less per barrel thaU thè;loeal dealer was selling at, thèse retail 
dealers organized themselves into ai» iassbeiation which they called the "Pro- 
tection Union," coniposed of themselves and some dealers of their elass from 
neighboring towns, the several partîesi signing what they termed "articles, " 
but which, in faet, were nothing more than a pledge that they would sever- 
^Uy purchase their béer, through the tJnion, of a certain house of brewers in 
Milwaukee. They appointed a séorétary and treasurer. They had a place of 
deposit, where, when an invoice of béer arrived by rail from Milwaukee, the 
bëèr was stored in barrels. Wherf any of the members wanted béer, he would 
send a drayman, with an order to the secretary and treasurer, who was the 
same person. It would be deliverçd to the drayman for him, and a mémoran- 
dum of it made, and, on the tre^àrer*s demand, it was paid for by the mem- 
ber (at the actual cost) by the barré! ; As fast as the stock tiegan to get low, 
each rbémber would make his estiiiiâte of about what he would want of the 
tlext order, and the secretary and treasurer would make oUt an order in the 
name of the Union for the amount (about) of theaggregate of the orders, and 
send it into the Milwaukee concern, which would thereupon ship the béer, by 
car-load, to the "Protective Union," against which the bills were made out. 
Thèse bills were paid by the secretary and treasurer, who collected from each 
the payment for so much as he actually had, and no more. Thus there would be 
some time between the shipment of the béer and the payment therefor to the 
Milwaukee people. As between themselves, each member of the Union was 
liable only for what he had, though probably, as between them and the Mil- 
waukee house, each would be liable, in solido, for the whole of the stufE sent. 
The Union made no profit. The secretary and treasurer, who was one of 
their number, charged nothing for his services; and charges for which the 
members paid, freight, storage, and the like, wei"e to cover actual cash only. 
The Wholesale dealer on the ground was, of course, crowded out. The Union 
paid no liquor tax. 
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rive of the members of the Union were prosecuted by the United States 
for being in tlie business of wholesale liquor dealers witliout license. At the 
trial it was urged, on the part of the governmeht, that thèse facts amounted 
to a sale by the Milwaukee firm to the Union, and a resale by it to its mem- 
bers, and that the question of profit was not material; and on the part of the 
défendants that, in substance, it was a mère device of the retail dealers to 
get-their stufl cheaperby association, and that the Union Was not a "dealer," 
which term contemplated a being in the business for the purpose of buying 
and selling for profit. 

On the authorlty of two cases in the fédéral courts, to whlch you are re- 
ferred,— 17. 8. v. RoUgéo, 28 Int. Kev. Rec 314, (8. D. 111., Tbeat, J. ;) U. 
8. V. Wittii/, 22 Int. Rev. Eec. 98, (D. Mass., LowEii, J.,) — and notwlthstand- 
Ing Cotrk. y. Smith, 102 Mass. 144, and the cases therein referred to, whlch 
were cited by counsel for the défendants ; and in vlew of the results to the 
fédéral revenue by the crowdlng eut of the middie-men, who are wholesale 
dealers, by such a practlce; and upon considération that the Union might be 
regarded as, In fact, dealing for profit, the profit being the two dollars sàved 
by the members on each barrel, — ^yet, with considérable mlsgiving, I Instructed 
the jury that, thèse facts being admitted by the défendants, they should find 
the défendants guilty. I imposed sentence, fine to be paid in 60 days, and, in 
default, Imprisonment, etc. The 60 days were given to give tlme for further 
considération and consultation. The question is so close, and the practice in 
question one which, if allowed, may become so wlde-spread, that I conclude 
to trouble you for your views upon it. 

Very respectfuUy yours, H. F. Sevebens. 

G. Chase Godwin, U. S. Dist. Atty., for the United States. 
Hurley & Mapes, for défendants. 

Jacksoît, J. I have considered the foregoing case, and the authori- 
ties referred to, and am of the opinion that the ruling of the district 
judge at the trial was correct. The construction of the revenue laws 
should not be so loose as to permit évasions on merely fanciful and un- 
substantial distinctions. If "profit" is necessarily a part of the business 
which constitutes the Union in this case a dealer, it is found in the 
amount saved to the members on each barrel purchased. It is not ma- 
terial that the profit does not come to the Union, but is directly realized 
by the members. 



Creamer b. Bowers and others. 

{Circuit Court, D. Delaware. Fehruary 21, 1887.) 

Patents for Inventions— Expiration of Patent— Suit fok Infbingement — 

RBB'OBMINa Deobeb. 

A. filed a bill against B. to restrain infringement of two patents. B., at the 
hearing, offered no évidence, and an interlocutory decree, sustaining both 
patents, and ordering an acconnt to be taken of profits and damages, waa 
passed. Subsequently B. moved to open the decree, and strlke ont so much 
thereof as dîrected the taklng of an account as to one of the patents, because 
such patent had expired more than two years before the bill was filed. Beld 
that, as to the expired patent, the court never had jurisdiction, and that it 
could and should reform the decree as prayed. 
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In Equity. On pétition for rehearing. 

3-ost & Coe, for complainant. 

WiUiam C.Spruan<x &nd Charles M. Ourtîs, toT deîendarita. 

Wai.es, J, The complainant filed hîs bill, on the thirteenth of Sep- 
tember, 1880, against the défendants for the infringement of two letters 
patent which had been severally issued to him, — one, nurabered 33,071, 
dated.August 20, 1861, for a ventilator for railroad cars, and the other, 
numbered 89,944, dated May 11, 1869, for a railroad car ventilator. 
For the purpose of convenient référence, the first is called the "Ventilator 
Patent,"and the second the "Register Patent." At the hearing the défend- 
ants offered no proofs, and on the thirty-first of November, 1883, an in- 
terlocutory deôree was made, practically without opposition, sustaining 
the validity of both patents, ordering an account to be taken of profits 
and damages for the making, using, or selling of either or both of the in- 
ventions ïescribed in the letters patent, and enjoining the défendants 
from any further infringement of the register patent. 

Application is now made to open the decree, and to strike out so much 
thereof as directs the taking of an account of profits and damages arising 
out of the infringement of the ventilator patent. The reâson assigned is 
that this patent had expired more than two years before the complainant 
filed his bill, and that, at the timé of bringing his suit, he had a plain 
and adéquate remedy at law for the alleged infringement. It is not 
contended that an injunction bill for the infringement of an expired pat- 
ent can be maintained; and in considering this application the only 
question to be decided is whether there are any spécial grounds for équi- 
table relief as to the ventilator patent. There is nothing appearing in 
the record jo except this casé from the gênerai rule laid down in Root v, 
RaUway Co., 105 U. S. 189, "that a bill in equity fora naked account 
of profits and damages against an infringer of a patent cannot be sus- 
tained." This is the only object of the complainant's bill, so far as it 
relates to the infringement of the ventilator patent; for, although the bill 
prays for an injunction against the further use of this patent by the de- 
fendants, the decree enjoins the continued infringement of the register 
patent only. It is true that the défendants bave been late in making 
the objection to the jurisdiction of the court, and that their proper course 
•would hâve been to demur to the biU; but, as was ^aid by Judge Nixon, 
in Spring v. Domestic S. lH. Go., 13 Fed. Rep. 446: "It is never toc late, 
at any time during the pendency of the proçeedings, for the court to ex- 
amine into its rights and powers to make a decree, or èntér a judgment 
in a case." It is unnecessary to inquire into the causes of the unusual 
delay in the progress of this suit. They in no manner affect the ques- 
tion. If jurisdiction never attached, neither waiver, delay, or consent 
can now confer it. . The .fact that the contrivances coverèd by the expired 
and the existihg patents could be and were used conjointly by the de- 
fendants is of no importance, in view of the additional fact that they 
were also distinct and indépendant, and that each could be and was ap- 
plied and used in a différent manner from the other. Their combined 
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use by the défendants may render thè taking ôf an account the more dif- 
ficult, but the mère intricacy of an account will not farnish gronnd for 
équitable interférence iin tbe absence of jurisdiction ôf the principal cause , 
of which the account is only an iticident. Hipp v. BaUn, 19 How. 271 ; 
Moot V. RotUway Co., awpra; Campbell v. Ward, 12 Fed. Rep. 150; Lord v. 
M'hitehead & Àtherton M. Co., 24 Fed; Rep. 801; Admis v. Bridgmaterl. 
Co., 26 Fed, Rep. 324; Ccmsolidated, etc., Co. v. Ashtm, etc., Co., Id. 
319; Broolcs v. MUhr, 28 Fed. Rep. 615. 

In Qlark v. Wooster, 7 Sup. Ct. Rep. 217, cited by the cotnplainant's 
counsel, the' court below had jurisdiction at the inception of the suit, 
though 00 a narrow ground, as the patents had but a short time to run; 
yet, as the défendants did not ask for the disrnissal of the Mil for want 
of jurisdiction, the appellate court refused, after tbe case had been tried 
and detennined, to reverse the decree. The suprême court, speaking 
by Justice Bkadley, said: 

"The court below had jurisdiction of the case, and could retain the bill, if, 
in its discrétion, it saw fit to do so, which it did. It might hâve dismissed 
the bill if it had deemed it inéxpedient to graht an injunction; bnt that was 
a matter in its own Sound discrétion, and wjth that discrétion it is not our 
province to interfère, unless it wàs exercised in a manner clearly illégal. We 
see no illegality in the nianner of its exercise in this case." 

In the case at bar, as already indicated, this court never had jurisdic- 
tion of that portion of the bill which prays for an injunction to restrain 
the infcingement of the ventilator patent, and it was equally without 
power to order an account as incident thereto. An ôrder wiU therefore 
be entered to openand reform the in terlocutory decree heretofore made, 
in accordance with the pétition, but without eosts to the défendants. 



Wmr V. Brown.* 

(Œreuit Court, E. L. New York. January 5, 1887.) 

Patents pob Inventions— Injunction — New Patent— Contbmpt. 

"WTiere défendant was enjoined from making a certain kind of pen, and 
thereaftST made a différent pen, on which he obtained a patent, M<i!, on mo- 
tion to attach for contempt of injanction, that tbe f act that a patent had been 
iBBued to défendant entitled him to hâve the question of infringement deter- 
mined on a motion to prevent the making of this f orm of pen, and that the 
présent motion should be denied. 

In Equity. On motion to attach for contempi. 
W. S. Logan, for plaintifF. 
Charles H. BulUey, for défendant. 

Benedict, J. The motion for an attachment in this case présents the 
samie question that arose in Onderdonk v. Fanning, 2 Fed. Rep. 568. 

1 Eeported by Edward G. Benedict, Eaq., of the New York bar. 



188 FEDERAI, EEPORTKK. 

The défendant has not, since the injunction was îssued, made any pen 
similar in ail respects to the pens he made prior to the injunction. The 
pen he is shown to hâve made since the injunction was not presented 
when the injunction was granted. Since then the défendant has ob- 
tained a patent for the form of ï)en presented on this motion; It may 
be that the pen now complained of infringes upon the plaintiffs patent, 
but the fact that a patent has been issued to the défendant, which covers 
this form of pen, should, I think, entitle the défendant to hâve the ques- 
tion of inMngement determined on a motion for an injutiction to prevent 
the making of this form of pen, instead of by a motion to attach him for 
contempt by violating an injunction issued to prevent the making of an- 
other form of pen. Motion denied. 



WiBT ». Beown.V 

(C^euit Court, B. D. N^ York. January 21, 1887.1 

Patents pob IirvBiîTroNS— iNFBtNoœMENT — Similab Combinatiok— Modipica- 

TiON— ÏKJtlNCTION. 

The fact that défendant used a combination of his own in his self-feeding 
pen was not sufflcient to overcome the fact that his combination was merely 
additional to plaintifi's combination, which he was using, and to prevent 
which an injunction would be granted. 

In Equity. On motion for injujiction, 
W. S. Logan, for plaintiff. 
Charles H. BuUdey, for défendant. 

Benedict, J. This îs a motion for an injunction, founded upon let- 
ters patent No. 311,554, issued to Paul E. Wirt, dated February 3, 
1885. The first claim of the patent is for a combination, the éléments 
of which are (1) thé ink réservoir; (2) a nozzle fitted to the ink réservoir, 
and carrying a pen; (3) a rubber shaft extending through the nozzle and 
the upper space between the inner face of the nozzle and the upper part 
of the pen, and held within the nozzle at an intermediate point of its 
length, — one end of the shaft extending beyond the nozzle into the ink 
réservoir, so as to draw the ink downward from the réservoir, while the 
other end lies over the pen, so that, when the pen is pressed upward in 
writing, it comes in contact with the shaft to produce capillary attrac- 
tion, and cause the feeding of the ink down upon the pen. 

The pens made by the défendant, of which the plaintiff complains, 
hâve in combination (1) an ink réservoir; (2) a nozzle fitted to the rés- 
ervoir, and carrying a pen; (3) a rubber shaft extending through the 
nozzle in the space between the inner face of the nozzle and the upper 
surface of the pen, and held within the nozzle at an intermediate point 

'Keported by Edward G. Benedict, Eaq., of the New York bar. 
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of "its length, — one end of the shaft lying over the pen, so that, when the 
latter is pressed upward in writing, it cornes in contact with the shaft to 
produce capillary attraction, and cause the feeding of the ink downward 
npon the pen, the shaft that lies over the peh extending to but not into 
the ink réservoir. Added to this is a second shaft, separated from the 
upper shaft by the métal of the gold pen, and which passes through the 
nozzle under the pen, up into the ink réservoir. In this way the ink is 
drawn downward, and to the under side of the pen, and also drawn down 
to the end of the upper shaft, along which it proceeds by capillary at- 
traction so as to cause the ink to feed downward upon the upper side of 
the pen, precisely as in the plaintiffs patent. Some effort was made, on 
behalf of the défendant, to claim that in his device the pen was not fed 
ink from above, but only from below. It is quite clear, however, that 
in the defendant's pen the ink is, by his arrangement of shafts, fed upon 
the pen from above by capillary attraction, aud also from below. 

The plaintifTs combination will make a practical pen, fed only from 
above by capillary attraction. It is a combination adapted to produce a 
certain resuit. The défendant uses the same combination to produce 
the same resuit, and he has added a second combination which produces 
at the sâme time a result differing from that produced by the plaintiffs 
combination only in this: that it feeds the pen from below. It is true 
that the défendant, in using the plaintiff 's combination, has shorténed 
the shaft, but in the added combination he has a shaft which, while it 
draws ink down to the lower side of the pen, also draws ink down to the 
shorténed upper shaft, whence it goes to the upper side of the pen. 
This slight modification affords no ground for the défendant to contend 
that he does not use the plaintiff's combination. 'The most that he caîi 
prétend: is that, while he uses the plaintiff's combination to feed the up- 
per side of the pen, he at the same time feeds the pen from the under 
side by a combination of his own. In so doing, however, he infringes 
upon the plaintiff's patent, for he uses the combination described in the 
plaintiff's patent to produce the same resuit, namely, to feed the peix 
with ink drawn down to the nib, upon the upper side of the pèn, by 
means of capillary attraction; It seems to me that a clear case of in- 
fringement of the plaintiff's patent is shown. 

Several patents were referred to by the défendant to show the state of 
the art, viz. : Stewart's patent, No. 237,454; Friedmen's patent, No. 
267,180; Purdy's patent. No. 232,545; and Wales' patent. No. 291,- 
964, — ^but I find nothing in thèse patents calculated to deprive the plain- 
tiff of the right asserted in the patent sued on. 

The motion for injunction is granted. 
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Détroit Ldbricatob Co. r. Lttnkenheimee. ; 

; ; (Oireuit Court, JS. I), Miohigan^ November 29, 1886.) 

Patents FOB Inventions— ANTicipATioisr— Public Use. , 

Letters patent No. 196,550, issued.to George H. Flower fôr an improvément 
in lubricatorB, beld to be invalid by^ reason of anticipation, and also of prier 
nse twpyearsbe^ore application made. 

In Equity. 

ThiswasabiU in equity, for thç jnfrîngement of Jetters patent No. 
196,650, i3S:Ued to George H. Flower, OctoberSO, 1877, for an imprové- 
ment in lubricators. Application for this patent was filed on the thùrd 
day of Se^tember, 1877. The object pf the improvément, as stated by 
the patentée,, was "to obtain a, perfectly regular, and at the same time a 
8ure, fiow of the oil into thecylinder and valves." This wss attained by 
forcing the oil from the oil-cup or ïeservoir, throug'h a water tube, in 
visible drops. TheoU in the réservoir was displacedby uQndensed steam 
entering the réservoir in drops, and displacing an equal amount of oil, 
whieh flowed out towards the bottom of the water tube, being there de- 
livered in drops, rising through liie water, and constituting what is termed 
a "sight-feed." 

On the twenty-sixth day of June, 1886, an interlocutory decree wâs 
entered upon the pleadings and testimony then before the court, aflSrm- 
ing the validity of the patent, the infringement by the défendant, and 
ordering the usual aecounting of profits and damages. Very soon there- 
after the défendant, upon affidavits showing newly-discovered évidence 
of an anticipatory devise, was permitted to amend his answer, and take 
the newly-discovered testimony in the ordinary methpd. The case again 
came before the court upon a rehearing. The défenses set up in the 
pleadings, and in support of which this testimony was offered, were (1) 
that Flower was not the first inventor of the improvément described in 
the patent sued upon; and (2) that said improvément was in public use 
in this country for more than two years prior to his application for such 
patent. 

W. W. Leggett, for plaintiff. 

Stem & Peck, for défendant. 

Brown, J. The testimony offered by the défendant in this case tends 
to show that in the early part of May, 1875, and more than two years 
before plaintiff applied for his patent, one Clark Cornwell, a large paper 
and pulp manufacturer, caused to be made and put upon the engine of 
a pulp-mill at Jackson, Michigan, a sight-feed lubricator, embodying 
the invention and improvements claimed in the Flower patent, and 
differing from it only in the fact that the condensing pipe was carried 
down the outside instead of the inside of the réservoir, entering it at the 
bottom, but delivering the water at the same point as in the plaintiffs 
device, as the lubricators were actually manufactured by him, though 
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not at the point indicated in his patent. It is conceded, however, that 
thi8 différence is immaterial, and that the device embodies the substance 
of plaintiff's invention. It seems that Comwell, finding the oil-cupa 
nsed by him unsatisfactory in their opération, and having heard of an 
oil-cup invented in Califomia in which the water was passed through oil 
in visible drops within a glass tube, thereby forcing the oii to the engine, 
conceived the idea of applyinga similar device to his own engine. It 
did not work satisfactoriiy, however, because, on account of the density 
of the oil, he was unable to see the drops of water passing down through 
the oil. He then took it off the engine, and ehanged the mode of opéra- 
tion, by fiUing the glass gauge with water,, and forcing the oil to the 
bottom of the gauge or wâter tube, thereby allowing it to pass upward in 
drops, through the water, to the engine. The original lubricator manu- 
factured by him was produced in court, and his testimony, supported 
by that of Maloney, McAivay, Root, and séveral others, who saw it in ' 
use at the Comwell mill, establishes to our satisfaction that this lubrica- 
tor was in successful opération upon the Comwell engine from about the 
middle of May, 1885, and continued to be the only lubricator used upon 
said engine until two or three years ago, when, on account of leakage, it 
was displaced, and a new one purchased in its stead. It is true that 
this lubricator at first did not work to their entire satisfaction. As the 
oil was delivered at the bottom of the water tube it waa apt to creep up 
the tube, along the side of the glass, smearing the glass in such a way 
that the ascent of the oil could not be readily seen. This was first 
remedied by putting a perforated plate at the bottom of the glass, with 
a small hole in the center through which the oil was delivered. It still, 
however, showed a tendency to follow the surface of the plate until it 
reached the side of the tube, when the same difficulty was encountered 
as before. This difficulty waa practically remedied, however, by punch- 
ing a hole in the plate from the under side, creating a small cône or bur 
upon the upper side of the plate, which gave direction to the oil as it 
pàsSed through the hole, and caused it to rise in visible dtops through 
the center of the tube. Thèse opérations ail seem to bave been effected 
within a few days after the lubricator was first put in, and by the mid- 
dle of M-scy, 1885; and in this shape it was used for more than a year, 
when the glass tube was shortened on account of its liabilityto break, 
and a small cône was finally inserted at the bottom of the glass tube in 
the plaee of the hole or perforation. This was somewhat more successful 
în its opération than the perforated hole, and now seems to be universally 
used in lubricators of this pattern. 

The testimony, however, satisfies us that the lubricator was a success- 
ful workitig machine from the. time the perforated plate Was inserted, 
and that it embodied ail the essential features of the plaintiff's patent. 
The funnel or cône placed at the bottom of the water tube, although 
mentioned in plaintiff's spécifications as the orifice, r, and shown in his 
drawing aa a small cône rising in the center of the water tube at thé bo+ 
tom, is not alluded to in his claim, which is simply for "a lubricRtoi 
«oasisting of a condensing tube, an oil cbtn r* and a water tube, con- 
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nected together and operated essentially as described, and for the pur- 
poses set forth.'^ There cannot be a doubt that thé Comwell device 
would hâve been a clear infringement of plaintiff 's patent had the cône 
not been uëed, and that it was a successful wbrking device from the 
middle of May, 1885, is established to our satisfactiohi This device, 
having been in public use for more than two years before the plaintiff 
applied for his patent, constitutes a complète défense. Rev. St. § 4886, 

But we thînk the second défense is also established, and that, upon 
the testimony, CornweU must be considered the prior inventor of the 
sight-feed lubricator. It is truethat Flower claims to hâve conceived 
his device as early as 1872, and to hâve put it in practical opération as 
early as 1874, ;but his testimony is far from satisfactory upon this point. 
His story istbathe conceived his invention while observingthe bad action 
of an engine at Au Sable, Michigan, on St. Patrick's day, March 17, 
' 1872, as he was about leaving for Chicago. He became time-keeper for 
the Union Brass Company, in Chicago, in the summer of 1872, engaged 
as their foreman inthe fall of ttiat' year, and took charge of their engine, 
as engineer, March 17v 1873. Iri èupport of his olàim, he exhibits a 
sketch of a lubricator in a book upon the steam-engine, Which he claims 
was made some time between Febnïàry 18, 1873, and the fall of 1874. 
The sketch proves nothing, of itself, however, as it may hâve been made 
at any time after the book was published. Before making this sketch, 
he made sundry experiments with a glass tube, bent iïiithe form of a 
siphon, fiUed with tallow, and immersed in a pail of water. His next 
Btëp towards developing the invention was making a cup embodying sub- 
stantially the features of his invention, which was, when completed, at- 
tached to a pump at the brass-works in Chicago. He cannot fix the date 
of this, but is confident it was before October, 1874. This, it appears, 
did not work satisfactorily. His next step was to maké a lubricator very 
closely after the drawing annexed to his patent, which he dlaimS was put 
on a steam-engine and operated perfèctly before the seventeenth of March, 
1875, at which time he regarded his experimenting as finished. The 
substance of his testimony is that he conceived his invention on St. 
Patrick's day, 1872; became engineer of the brass-works at Chicago, St. 
Patrick's day, 1873; and perfected his invention St. Patribk's day, 1875. 
This patriotic coïncidence of dates contains, at least, a suggestion of im- 
probabilities. 

The testimony he offers in support of his own statement is not of à 
satisfactory description. That of Mr. De Graff is entirely hearsay, and 
incompétent. He visited Chicago in October, 1877, after the patent had 
been applied for; noticed the lubricator on the engine; when Flower told 
him it was his invention, and that he had been working on it for two 
or three years. It is scarcely necessary to say that this testimony must 
be left out of considération. The only other testimony is that of one 
Doyle, who swears that, in the spring of 1875, Flower took him ont to 
the Union Brass Company, where he was working as engineer, showed him 
a lubricator, and called his attention particularly to the drops of oil ris- 
ing through the glass tube. He admits, however, that he knew nothing 
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of the inside workings of the lubricator, and hè might easily bave been 
mistaken either as to the time of bis visit or as to the fact to whicb be 
testifies. 

In contradiction of bis statement, it is sbown that Mr. Flower bad 
formeriy been involved in an interférence in the patent-oifice witb one 
Parshall; and that, under a rule of the patent-ofBce requiring each party 
to an interférence to file a preliminary statement, under oath, showing 
the date of his original conception of tbe invention, of the making of a 
drawing and of a model, and of its disclosure to others, of its réduction 
to practice, and of the extent of its issue, he bad filed an affidavit, in 
1880, stating that his first conception of tbe subject-matter of his inven- 
tion, as shown and described in bis patent, was previous to June, 1876, 
but the exact date he was unable at that time to give. His afSdavit 
continues in the following language: 

"On or about June 23, 1876, 1 commenced to make and flnished a lubri- 
cator, for thepurpose of ascertaining if cil would pass up through water ; and, 
the experiment proying satisf aetory, a day or two thereafter I made a lubri- 
cator in ail materiai respecta the same as that shown and described in my 
said patent No. 196,650, now in interférence. This lubricator was put in use 
by me, and found to work satisf actorily, and is in my possession at the prés- 
ent time. * * * The lubricator, as conceived by me in June, 1876, and 
carried ont by me in the working lubricator made by me in June, 1876, and 
used and illnstrated in the drawlngs made by me, and embodied in the pat- 
terns made by me, is the same substantially as the device shown and de- 
scribed in my said patent." 

We find it impossible to reconcile this witb his présent testimony. 
His only explanation is that he told his attdrney and associâtes that he 
bad invented it a good while before, but his partner said that was far 
enough back, and, as tbe preliminary statement was bastily prepared, 
it was so left witbout further investigation. Knowing, bowever, that the 
date of bis conception of the invention, and of bis putting such concep- 
tion into practice, was of the utmost importance, and that he would be 
held strictly in his proof to the dates set up in his statement, it is in- 
credible that be should bave stated, or that his attorney should bave al- 
lowed him to state, that be conceived bis invention more than four years 
after he now claims to bave conceived it, and nearly two years after be 
now claims to bave had a sight-feed lubricator in successful opération in 
Chicago. It is equaUy incredible that he should bave waited for three 
years after bis invention was in successful opération before applying for 
a patent. Indeed, we incline to tbe opinion that his use of it in Octo- 
ber, 1874, or at least in tbe spring of 1875, was such a public use of it 
two years before he applied for this patent as would render it void. We 
are forced to conclude, in this connection, that Flower, finding himself 
confronted witb an antécédent device, resorted to the familiar expédient 
of antedating his own invention to meet the exigencies of the case. In 
the examination of many patent causes, we bave seldom found that the 
supply of this class of testimony was inadéquate to the demand. The 
chief difficulty in his case is that the same testimony whicb proves Flower 
to be tbe first inventer also shows his invention to bave been in public 
v.30F.no.3— 13 
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use more than two years before he applied for hîs patent. In eîther as- 
pect of the caëe, the défense bas been established to our satisfection, and 
the bill must be dismissed, with costs. 

On rehearing, before Jaoesom and Bbown, JJ.. this case was afBrmed. 



The Renovatob. 

Fenton, Jr., V. The Renovatob. 

(Dittriei Court, 8. D. New York. January 29, 1887.) 

1. ColIilSION— SAn.-VBSSBL AND StBAMEK— TACKOTO— OVEERBACHINO. 

A sailing vessel has a right to rely upon the ability of a steamer to keep out 
of her way, and that the latter wllf do so, where there is nothing to prevent; 
nor is a sailing vessel required to take measnres to avoid a steamer by remain- 
ing in stays, or overreaching longer than usual, when thèse measures are not 
apparently neçessary to avoid a collision. 
8. Samx— BBAmNO AwAT — Errob of Judsmhnt in Eztbbmis. 

Bearing away at the last moment to avoid instant coUision is not a fault, 
even if a mistake, when caused by the wiongful and dangerously near ap- 
proach of the steamer. 

In Âdmiralty. 

Hylcmd & ZairisMe, for libelant. 

Bergman & Dykman, for daimant. 

BroWn, J. In the aftemoon of April 14, 1886, as the libelant's 
lighter Sufifolk was beating up the Eaat river in the last of the flood-tide, 
she came into collision with the Renovator, a steam propellor, coming 
down the East river, at a point a little above the Catharine-street ferry, 
some 400 feet from the Brooklyn shore. The wind was a good sailing 
breeze for the lighter, and nearly dead ahead. She was a small craft, only 
about 40 feet in length, and sailed within about 5 points of the wind. 
The lighter was seen by the pilot of the Renovator, which was coming 
down about 400 feet off the Brooklyn shore, from the time the lighter 
made her port tack from the New York shore. Oh reaching the Brook- 
lyn shore, or near to it, she came about upon her starboard tack, and 
shortly after came ihto collision with the Renovator ; her starboard bow 
striking the port bow of the propeller. The propellor was not embar- 
rassed by the présence of any other vessels. It was her duty to keep out 
of this lighter's way, without disturbing her ordinary course in coming ' 
about. The law places the burden upon the steamer, unless she show 
that the coUision was brought about by some fault on the lighter's part. 
The faults alleged are that she did not run out her port tack towards the 
Brooklyn shore, but came about unexpectedly ; and, second, that she 
might bave remained longer in stays, and, by overreaching as much as 
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possible, hâve enabled the propellor to pass ahead of her, and was there- 
fôrè bound lo do so, — a point about which the décisions do net agrée. 
See The Empire State, 1 Ben. 57, 60; The W. C. Eedfidd, 4 Ben. 227, 
234. 

There is considérable diversity in the estimâtes of the distance from 
the Brooklyn shore at which the lighter tacked. Her witnesses say she 
ran within 50 or 100 feet of that shore, and as near as was safe. The 
propeller's witnesses estimate the distance from 100 to 200 feet. But 
there is évidence that upon the flood-tide there is an eddy for a little 
distance off the Brooklyn shore, which would tend to embarrass a vessel 
in coming about if she should run fuUy into it. There was also another 
tug with a scow coming down the river above her. The alleged fault of 
not running out her tack is not, I think, estâblished; nor is the other 
charge of fault, in my judgment, sustained. Both the alleged faults are 
really sought to be applied in A way that would require the sloop to take 
measures to avoid the propeller, which is not required of her except where 
a collision is imminent. She has a right to pursue her ordinary course; 
and, as stated by Betts, J., in the case of The Argus, Olcott, 304, 313, 
"she had a right to rely to the last moment upon the ability and care of 
the vessel before the wind;" or, in this case, of the propeller, which had 
the same relative duty as a sailing vessel with a free wind. 

That the lightet bore away at the last moment to avoid coMision was 
not a fault, nor even bad judgment. It evidently diminished the in- 
jury. But, even had it been a mistake it would hâve been a mistake 
in extremis for which the Renovator would bave been responsible, as the 
vessel wrongfuUy putting the lighter in a perilous position. The Argus, 
mpra; The Elizaheth Jones, 112 U. S. 514, 526, 6 Sup. Ct. Rep. 468. 

Decree for the libelant, with costs, with a référence to compute the 
damt^es, if not agreed upon. 



Mebeitt V, One Package or Meechandisb and Other Packages of 

Meechandise.* 

Same v. One Case of Wool and Othee Merchandise. 

Same v. Two Packages of Meechandise. 

Lewis v. Sixty-Five Packages of Meechandise. 

{Sùtrict Court, E. D. New Tork. December 37, 1886.) 

1. Saltage— Salted Pbopbktt Beottght into United States— Salvagb Ci.aims 
— CusTOMs DuTiBs — Pbiority. 

Where property is salved on the high seas, and brought by the salvors within 
the limits of the United States, the salvage claims are entitled to priority over 
the claims of the govemment for duties. 

•Eeported by Edward G. Benedict, Esq., of the New York bar. 
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3. Samb— Imfoetbd Goods— Customs Laws. 

Ooods 80 brought into the United States are not imported goods, in the 
sensé of the customs laws, so as to necessarily attach the right to duties. 
3. Samb— Sale of Salvbd Pkopbktt— Equitable Right of Qovbenment to 
BB Paid Duties. 

But where the goods so hrougbt within the United States, subsequently, by 
virtue of a sale, pass into consumption within the United States, an équitable 
right on the part of the government to be paid duties arises, not takingprece- 
dence, however, of the salvage claims. 

In Admiralty. 

Geo. A. Black, for Israël J. Merritt. 

Mark D. Wîlber, U. S. Dist. Atty., for the United States. 

Whitekead, Parker & Dexter, for William Lewis. 

Benedict, J. Three. of the proceedings above named are proceedings 
in rem, instituted by Israël J. Merritt, against a quantity of merchandise, 
being part of the cargo ofthesteam-ship Ôregon, which steamer, having 
been in collision, was sunk in the sea outside the territorial limits of the 
United States, and was there abandoned. The cargo in question was, by 
means of divers, rescued from thé steamer as she lay on the bottom in 
deep water of the sea, and was brought by the libelant into the port of 
New York. No owner appeared to claim the property, nor was the 
owner known. Thèse proceedings were therefore instituted to obtain an 
adjudication upon the amount of salvage due for the rèscue of the prop- 
erty, and a condemnation of the property to pay the sarae. The last of 
the above actions was instituted against certain other merchandise by 
certain pilots, by whom the merchandise was found floating upon the 
sea, near the place where the Oregon sunk, and the same saved and 
brought into the port of New York. No owners appearing or being known, 
they also instituted proceedings in rem, for the purpose of obtaining an 
adjudication as to the amount of salvage due them for their service, and 
a condemnation of the property for the payment of the same. Process 
in rem was issued in the respective suits, upon the return-day of which 
the marshal made a return in each case that he had attached the prop- 
erty proceeded against. Subsequently, by an order of the court, made 
upon consent of the libelants,and the district attorney thèn appearing 
for the United States, the propertj'' was sold as perishable, at public auc- 
tion, and the proceeds brought into the registry. No person has ap- 
peared in the action, except the district attorney of the United States. 
He has intervened in behalf of the United States, and filed a claim in 
behalf of the United States, and an answer setting up that duties had be- 
come due the United States by reason of the promises, which should be 
paid out of the proceeds of the sale of the goods, prior to any payment 
of salvage to the salvors. The duties so claimed by the United States 
are sufficient to absorb ail the proceeds, and, by consent, the cases hâve 
been submitted to the court upon the questions raised by the interven- 
tion of the United States. 

In determining thèse questions I remark, first, that no doubt can be 
entertained as to the jurisdiction of the court to direct as to the disposi- 
tion of the fund in the registry of the court. The return of the marshal, 



MERRITT V. ONE PACKAGE OF- MERCHANDISB. 197 

that he had attached the goods by virtue 6f the process issued against 
the property, shows that if, at any time, the collectorhad acquired pos- 
session of the goods, such possession was abandoned whan the gooda 
were taken possession of by the marshal by virtue of the process. The 
fand in the registry is therefore proeeeds of property in custody of the 
court, sold while in custody, to save it from destruction. Moreover, the 
property was sold, and the proeeeds brought into the court, by consent 
of the United States. And the United States, by the district attomey, 
has intervened in the action, and submitted to the court the question as 
to the right of the United States to be paid duties out of the fund. The 
jurisdiction of the court to détermine the question at issue is therefore 
clear. 

The controversy hère, then, relates to a fund lawfuUy in the registry 
of the court, and the parties contesting are, on the one hand, salvors, 
claiming to be paid out of the proeeeds of salved goods the amount of a 
salvage lien, and, on the other, the United States, claiming to be paid 
duties out of the fund. No owner or consignée of the goods is before 
the court. In determining the question thus presented, it is to be re- 
marked that no forfeiture of the goods to the United States had been in- 
curred prior to the sale. The Waterloo, Blatchf. & H. 114; IM BeHo 
Cuirmies, 6 Wheat. 152; T/ie Jos^a Segunda, 5 Wheat. 338. No seizure 
of the goods as forfeited was ever made, and the United States has made 
no claim based on a forfeiture. Nor could thèse goods be treated as sub- 
ject to the statutory provisions applicable to goods imported into the 
United States from a foreign country. Brought into the United States 
under the circumstances narrated, thèse goods are not imported goods, in 
the sensé of the customs laws, so as to necessarily attach the right to 
duties, (!Z7ie Goncord, 9 Cranch, 387;) and no lawful seizure of them for 
non-payment of duties could be made. Furthermore, it does not appear 
that the goods in question ever became chargeable with duties. It was 
open to the salvors, at any time before the goods passed out'of their cus- 
tody, to transport them to a port not in the United States, without pay- 
ment of duties. It was also open to the owners of the goods, at any time 
before the goods were sold, to appear, give a stipulation for value, and 
remove the goods from the United States, without payment of duties. 
From the time of the taking of the goods by the marshal into his custody, 
until they were sold and delivered, the goods were in the custody of the 
law, and while in such custody no charge of any kind could attach to 
them. The United States, therefore, never acquired an interest in, or 
lien upon, the goods in question. The most that can be claimed in be- 
half of the United States is that, inasmuch as the goods passed into con- 
Bumption within the United States, by reasonof the sale directed by the 
court, there arose by reason of the sale an équitable right on the part of 
the United States to be paid duties out of the proeeeds of the sale, which 
right can be enforced in this court, because the proeeeds of the sale of 
the goods are in its registry. Such a right, I am inclined to conclude, 
has been acquired by the United States. The case of The Ooncm-d, al- 
ready cited, points to such a conclusion. That case differed from this, 
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because there the owner of the goods was the party contesting, and the 
goods were sold at his instance. In that case, therefore, the sale might 
w^dl be considered to bave been équivalent to a sale for consumption by 
the owner, for his own benefit. Hère the goods were sold, not by the 
owner, or for his benefit, but because a sale was necessary to prevent the 
total destruction of the property, and conséquent loss, not to the owners 
of the property, for they had abandoned, but a loss to salvors who had 
rescued the property from the sea, and had a salvage lien upon the prop- 
erty. In this case, therefore, there is, perhaps, room to contend tha^ 
no right to duties arose from the sale of the goods. I ani inclined, how- 
ever, to hold, as already stated, that, even in a case like this, the United 
States can properly claina an équitable right in the proceeds of the goods 
to the amount of the duties. 

But it by no means folio ws that such a daim in behalf of the United 
States is entitled to priority of payment over the claim of the salvors. 
No case to which I hâve been referred has so deeided. The case of The 
Waterloo, already cited, does not so décide. There it was by consent 
that the duties were paid first. The case of The Concord, already cited, 
does not so décide j for there the question was between the United States 
and the owners of the goods, who had benefited by a sale of the goods 
for consumption. In the absence of controlling authority to the con- 
trary, I hâve no hésitation in holding that, as between salvors and the 
United States, in a case like this, the claim of the United States for 
duties is not entitled to priority of payment over the claim of the salvors 
for salvage. In such a case the maxim, "He that asks equity must first 
do equity," applies. Hère, if the United States receive any duties at 
ail, it is solely because of the exertions of the salvors. At the time the 
lien of the salvors attached to thèse goods, they were subject to no charge 
for duties. The only foundation for any claim on the part of the United 
States is the fact of a sale of the goods for consumption, compelled by 
the perishing condition of the goods themselves. To permit such a 
claim to be paid out of the proceeds to the détriment of the salvors 
would surely be unjust. The position of the United States before the 
court is that of a petitioner, asking a court of admiralty to charge pro- 
ceeds of salved goods with an équitable lien for duties. Equity requires 
that, before obtaining such relief, the United States must acknowledge 
the priority of the meritorious claim of the salvors, without whose exer- 
tions there would hâve been no proceeds at ail. 

This view of the case doubtless renders unnecessary a décision of the 
question discussed in the argument, whether the duties should be calcu- 
lated as in the case of unclaimed goods, or ascertained under section 
2928 of the Revised Statutes, which section, by the way, seems to con- 
template a case where there is an owner or consignée to take an appeal, 
and not a case like this, when there is no owner, importer, or consignée, 
or any agent of such parties, but only salvors, holding possession of the 
goods for their own interest, who hâve no right whatever by virtue of 
section 2928, nor as far as I can see, any right to enter the goods under 
any section. 
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My conclusion, therefore, îs that the salvors are entitled to be paid 
their salvage and their costs ont of the fund in the registry, prior to any 
payment of duties ont of the fund, and that next in order of payment 
is the claim of the United States for duties. I do not now fix the amount 
of the salvage award, because the facts are not ail before me, and because 
the view I hâve taken of the law may render it désirable for the United 
States to be heard upon the question. 



The Whistleb.* 

Mills v. The Whistlbb. 

(Distriet Covrt, E. D. N'eut Tork. December 81, 1886.) 

MABITIMB LIBSS— DoMBSTIO VESSEL— DBPAKTtrRB FEOM POKT. 

The departure of a domestic ressel, in the regular course of her occupation, 
from Brooklyn to Long Beaeh, on her retum making fast to the shore in 
Rockaway inlet, is such a leaving of the port as to prevent the enforcing of 
a lien against her, arising under the laws of the state of New York. 

In Admiralty. 
John P. Adams, for libelant. 
WiîcoXf Adams & Macklin, for claîmant. 

Benedict, J. This is an action to enforce a lien upon a domestic ves- 
sd, arising under the laws of the state of New York. The libelant's lien, 
if he ever had one, was, in my opinion, lost when the vessel went in the 
regular course of her occupation from Brooklyn as fer as Long Beach, on 
the Atlantic océan, returned, and put into Rockaway inlet; there making 
fast to the shore. This was, in my opinion, a leaving of the port. 

The libel must be dismissed. 



The Carolina.* 

McKenna V. The Caeolina. 

(Bùtriet Court, E. D. New York. December 27, 1886.) 

. Mamtimb Libns— Failubb to Protide Safe Machinebt foe DiBCHARaB or 
Cabgo. 

A lien arises against a vessel for damages occasioned by failure to provide 
safe machinery for the discharge of her cargo. 
. Same— Pbebonai, Injctry— Statbmbnt of C^'^e. 

As ahogshead was beinghoisted from the hold of the steam-ship Carolina, 
a guy-rope, belonging to the ship and used for the hoisting, parted, and the 

> Reported by Edward G. Benedict, Esq. of the New York bar. 
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fall of the liogshead Injured libelant. The offlcers of the ship knew oî tho 
insuiBciency of the rope. No ftiult could be attributed to libelant. Seld, 
that he should recover his damages against the ship. 

In Admiralty. 

Anson B. Utewart, for libelant. 

Wkeeler & Cortis, for claimants. 

Bbnedict, J. This is an action m rem, to enforce a lien upon the 
steam-ship Carolina for the damages sustained hy the libelant, by rea^cn 
of a Personal injury, that occurred as foUows: The libelant was one of 
a gang of longshore-inen, employed at the time of the accident by a 
stevedore, who had contracted with the owners of the steamer to dis- 
charge the cargo of sugar with whibh the steamer was laden. The sta- 
tion of the libelant was on the dock and skid leading from the steam- 
er's side to the dock, and his duty was to take care of the hogsheads of 
sugar when they were landed on the dock. The hogsheads were hoisted 
out of the hold, and lowered to the dock, by means of a tackle and fall 
attached tp.iihe boom, and this boom was steadied by a back guy-rope, 
leading from the boom to the ofif-shore side of the steam-ship. The 
tackle, boom, and guy-rope belonged to the ship, and were furnished by 
the officefs of tHe ship for the purpose of hoisting otit the cargo. In the 
process of hoisting out a hogshead of sugar from the hold the back guy- 
rope parted, and the boom swung, whereby the hogshead was thrown 
down the skid so rapidly that it caught the libelant before it was possi- 
ble for him to get out of the way. His ankle was crushed, and for this 
injury hebrjngssuit. 

It is claimied by the défense that the accident was caused by a flaw in 
the rope, not discernible by ordinary inspection. On the part of the 
libelant, the rope is claimed to hâve been old and unfit. A latent flaw 
in the ropewould perhaps reconcile some of the testimony; but it would 
be inconsistent with the testimony of sevéral witnesses, who say that this 
same rope broke the day before. The testimony of the man at the winch 
is to the contrary; but his testimony is overborne by the testimony of the 
libelant's witnesses to the fact. The officers of the ship are therefore 
chargeable with knowledge of the insufficieucy of the rope, and were 
guilty of négligence when they permitted it to be used after its insuffi- 
cieucy had been decided by its breaking. The guy-rope, boom, and 
tackle constituted a machine, constructed and used for the purpose of 
landing the sugar. This machine it was the duty of the ship-owner to 
raaintain in a safe condition. Having failed in this duty, he is respon- 
sible for the results of his neglect. The libelant had nothing to do with 
the working of that machine; his duty commenced when the work of 
the machine ended. He had no occasion, therefore, to examine the rope 
in question, and was not bound to do so, but, on the contrary, had the 
right to assume that the machine provided for hauling the hogsheads out 
of the ship was fit and proper for the service ; and he took no risk as to 
its condition. He was guilty of no neglect, therefore. Neither was he 
a fellow-servant with the officers of the ship. His employment was an 
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independent one, — ^hîs master was the boss stevedore. He assumed no 
risk whatever in regard to the method in which the ship-owner and his 
servants discharged their duties. If, therefore, this were an action in 
personam against the owner of the ship, the libelant's right to recovei 
could not, in my opinion, be denied. Whether he has a lien upon the 
ship is a différent question. Upon this question I am bound by the ad- 
judication of the circuit court of this circuit in the case of The Rheola, 
19 Fed. Rep. 926, where, in a case quite similar to this, a lien was en- 
forced. In the opinion in that case the question of lien is adverted to 
simply to say that the existence of a lien was not disputed. I may, 
therefore, perhaps, with propriety add that I do not perceive any ground 
for a Sound distinction between a daim for damages founded upon nég- 
ligence in the navigation of the ship, where a lien always arises, and a 
claim like this, based upon negleet to provide safe machinery for the dis- 
charge of the cargo of the ship. 

As to the damages, I think $450 will be a propei sum to award, with 
coats. Let a decree for that sum be entered. 



The Ejchmond.* 

HAflEiNS and otibers v. Thb Eiohmohd. 

{tlirevM Court, E.D.Nea Tork.Sxma^.VSè&.'i 

Ooii^sioH— Stbamkr ahi» Schooneb in Tow— StiDDBN Shkeb. 

The deciidoDi of tbe district court in the saine case (SS8 Feà.Be3>. S32) af- 
finned. 

Admiralty Appeal. 

H. D. HatchMaa, for libelants, Haskins and others. 

Owen <fc Gray, {F. D. Stwgea,) for the Bichmond, appéllant. 

Blatchfobd, Justice. The reasons assigned by the district judge for 
condemning the Richmond, and exonerating the tug, were thèse, the 
Richmond improperly sheered to the west, and struck the schooner. 
Even if the tug began to sheer to the west before the Bichmond did, 
Buch act did not cause the collision, because the tug was, from the out- 
set, to the west of the Richmond, and a swing of the tug to the west 
would be in a direction awày from the Richmond, while the swing of 
the Richmond to the west was towards the tug, and such swing neces- 
sarily brought the steamer and the schooner into collision. The tug and 
the Richmond were not upon courses crossing, so as to involve risk of 
collision, and impose on the tug the duty of avoiding the Richm(»iâ. 
I oonciir in thèse views, and in the conclusion to which they lead. Let 

'Bepoited by B. D. &;WyUy8 Benedict, Ësqs., of the New York bar. 
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there be a decree for the libelants against the Rîchmond for $818.41, 
with interest from September 17, 1883, and for the costs of the libelants 
in the district court, taxed at $192.20, and for their costs in this court, 
to be taxed. 



Flanaqan and others v. Uhited States & Bbazil Mail S. S. Go.' 
{Bùtrict Court. E. D. Nm TorJ Augnst 5, 1886.) 

Makitme Libns— Sbambit's Wagbs— Wbbck— TBBMDrATioH op YoTAOB— Sna- 

In case of a wreck, i% muât be left to the discrétion of the master to tx the 
actual termination of the seamen'B services, under section 4926 of the Bevised 
Statutes, and his décision will be supported, unless some wrong or injustice 
be practiced on the seamen. Survey and condemnation of a vessel is not s 
nebessaiy ingrédient of wreck. 

In Admiralty. 

F. A. Wilcox, for libelants, George Flanagan and others. 

Richards de HeaMf for claîmant. 

Benkdict, J. It is not piossibleibr the libelant to recover. The pro- 
visions of the Revised Statutes control. By the stranding of the steamer 
Reliance the voyage was broken up. The case is one where the services 
of the seamen terminated by reason of wreck, and, by section 4526, the 
seamen were etolitled to wages for the term of services prior to such ter- 
mination, but not for any further period. Their wages, calculated up to 
that time, were téndered them in thé équivalent of gold, and, upon their 
refusing to taté the money, it was piroperly paîd to the consul. In case 
of a wreck by stranding, it must be left to the discrétion of the master 
to fix the day of the actual termination of the seamen's services, and his 
décision will be supported, unless some wrong or injustice be practiced 
on the seamen. sNo such case is made hère. If, as, seems from the 
proofs, the stranding of the steamer was caused by the intoxication of 
the rriaster, it Was none the less a case of a termination of the seamen's 
service, by reasoja of the wreck of the vessel, within the meaning of sec- 
tion 4526. 

The point taken in behalf of the seamen, that their services conldnot 
be lawfuUy terminated prior to the condemnation of the vessel on July 
■9th, is not tenable. A survey is not & necessary ingrédient of wreck. 
In this case the facts justified the master in terminating the services of 
the seamen when he did, although that was prior to any survey. Nor 
Ï8 the legality of the master's act in discharging the men aflfected by the 
fect that natives were employed in the work of dischat^ing the cargo. 
Under thecircumstances, it was humanity to the seamen not to put them 
at work «m decaying hides and coffee, which constituted a considérable 

*Keported by K. D, & Wyllys Benedict, Esqs., of the New York bar. . 
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part of tlie cargo. The men were sent home by the consul on the 
steamer Advance, a vessel likewise owned by the défendant. Of course, 
they were not entitled to wages for their services on the Advance. The 
statute made it their duty to work, if able. 
The libel must be dismissed, with cosfs. 



The Ella Warner.^ 

Haskell V. The Ella Waeneb. 

{Dîstriet Court, B. B. Nm York. October 4, 1886.) 

CîOLLisiON— Two Sailing "Vbssels— Vbssbl Closb-Haulbd— Vbssei. Sailibo 
Fbbb — ^Ltobt. 

Tbe évidence indicated that the collision in tMs case was caused by a lufC 
on the part of the schooner E., when it was her duty to hold her course, being 
close-hauled, and meeting the vessel E. "W. sailing free. It not being sho'wn 
that her lufiSng was necessary to avoid immédiate collision, held, that the luS 
was a f ault, and the E. solely liable for the collision. 

In Admiralty. 

Goodrich, Deady & Goodrich, for libelant. 

Pritdiard, SmiÛi & Dotigherty, for claimant. 

Benedict, J. The immédiate cause of the collision was a luff on the 
part of the schooner Eloise, when it was her duty to hold her course, 
being close-hauled, and meeting a vessel going free. Her master claima 
that his luff was made when the Ella Warner, displaying a green light, 
was crossing his bow, so near that his schooner would hâve struck the 
starboard quarter of the Ella Warner if he had not luffed; but the con- 
ceded fact that the Ella Warner, while lufl&ng, struck the Eloise at her 
starboard fore-rigging, shows to me that the Ella Warner could not hâve 
been crossing the bows of the Eloise in the manner described by the cap- 
tain of the Eloise at the time of the lùffing by the Eloise. It seems to 
me that the Eloise has failed to show that her luffing was necessary to 
avoid immédiate collision. Such being the case, her luff was a fault. 
It ia entirely plain that, if the Eloise had held her course, there would 
hâve been no collision. The cause of the collision was her fault in luff- 
ing when she did. No fault is proved against the Ella Warner. She 
took ail précautions to gee the 'Eloise, and the Eloise was seen in time 
to avoid her by luffing. The Ella Warner was luffed as soon as the 
Eloise was seen, and that luffing would hâve avoided collision if the Eloise 
had held her course. 

The libel must be dismissed, with costs. 

'Eepoitedby Bdward G. Benedict, Esq., of the New York bar. 



204 XEOISAIi BEFOâTBB. 

WnsoN 9. Winchester.* 

(Diatrîet CovH, E. D. Jfm York. October 23, 1886.) 

SaiiTagk— Fiée— ScHooirER AT Pteb— Hattled into Stream — Awakd — Addi- 

TIONAL COSTS. 

A lire broke ont in oU-works not far from the pier where the respondent's 
, steam-schooner lay loaded with case-oil. Libelant's tug took hold of her, 
and diew her out into the stream. Seld, that the service was a salvage serv- 
ice, for which libelant should recover $âOO, besides $35 added to bis taxable 
costs. 

In Admiralty. 

Alexander & Ash, for libelant. ■ 

Bmedict, Tafi & JBmedid, for respondents. 

Benedict, J. The service rendered by the libelant was clearly a sal- 
vage ser\dce, entitled to be compensated as such. The bill of $200, pre- 
serited by the libelant for his services, was, in my opinion, a reasonabla 
billj under the circïimstances, and should hâve been paid. I award the 
libelant, therefore, that sum as his salvage reward. For that sum, to- 
gether with his costs, he niay hâve a decree, and I add $25 to the tax- 
able costs, in order to reduce by so much the libelant's expenses of the 
litigation made necessary by the défendants' refusai to pay the libelant's 
reasonable bill. 



The SwAtLow.* 
Allen and another v. Seven Htjndbed and Eighty-Fivb Tons op 

COAL. 

(Circuit Court, E. B. Nm York. June 17, 1886.) 

Demtjrraoe— Désignation of Whaet — Impeopbe Place. 

The décision of the district court in the same case (37 Fed. Rep. 816) af- 
flrmed. 

Admiralty Appeal. 

WUcox, Adams & Macklin, for appellee, Mary E. Allen. 

Souther & Steadman, for appeUants. 

Blatchfobd, Justice. I hâve reached', in this case, the same conclu- 
sions with Ihe district judge, and for the reasons set forth by him. 27 
Fed. Rep. 316. A decree will be entered to the same purport as that 
made by the district court on the fifth of April, 1886, with costs to the 
libelants in this court. 

1 Eeported by Edward G. Benedict, Eaq., of the New York bar. 
'Keported by E. D. & Wyllys Benedict Esqs., of the New York bar. 
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The Mina A. Rbad.* 

The m. E. Byaed. 

Camp v. The Mina A. Read. 

Nash v. The M. E. Byaed. 

{District Court, B. D. Neu> Tork. November 13, 1886.) 

Collision— Two Schoonbks— Faultt Lookout— Chahgb of Cotjksk— Vbssbl 
Close-Haulbd on Port Tack— Stabboakd Tack. 

On the évidence, held, that the schooner R. was in f ault for the collision be- 
tween lierself and the schooner B., for net seeing the lights of the B. intime 
to avoid her, and also for a change of course. If the déduction were drawn 
from the évidence thattheR. was close-hauled, and made no change of course. 
Km, that her liability would still be clear, as she was close-hauled on the port 
tack. and hence bound to avoid the B.. close-hauled on the starboard tack. ' 

In Admiralty. 

Wikox, Adams & MacUin, for Anson Camp and the M. E. Byard. 

HUl, Wing & Shoudy, for Nash and the Mina A. Read. 

Bekedict, J. It is plain that the Mina A. Read was sailing withont 
a proper lookout, and I see no reason to doubt that the collision in ques- 
tion would hâve been avoided if the Byard had been seen, as she would 
bave been seen by a proper lookout on the Mina A. Read, either when 
the lights displayed by the Byard became visible, or at the distance at 
which the lights of the Mina A. Read were actuaUy seen by those on 
board the Byard. By reason of this fault, about which there is no room 
for dispute, the Mina A. Read should be held responsible for the collision 
that ensued. As between the conflicting statements of the respective 
parties in the pleadings, in regard to a change of course on the part of 
the Mina A. Read when near the Byard, I think the weight of the évi- 
dence to be in favor of the statement of those on board the Byard, and 
upon such a finding on that issue the liability of the Mina A. Read fol- 
lows, because of the additional fault of changing her course so as to cross 
the bows of the Byard, causing the collision thereby. If, laying aside 
the case stated in the pleadings, it be found, as perhaps it might be 
found upon the évidence from the Mina A. Read, that the Mina A. Read 
•was sailing close-hauled, and made no change of course, stiU the liability 
of the Mina A. Read would be clear. For, in that case, the Mina A. 
Read, sailing close-hauled on the port tack, was bound to avoid the By- 
ard, sailing close-hauled upon the starboard tack. And this she failed 
to do, because she kept no proper lookout. 

Let a decree in favor of the libelant, with an order of référence, be en- 
tered in the first case above stated, and in the second case let the libel 
be dismissed, with costs. 

^Keported by Edward G. Benedict, Esq., of the New York bar. 
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The PioNEEE.^ 

"EbnàUASs v. The Pioneeb. 

{DUtriet Cowrt, E. D. Nm York. November 28, 1886.) 

Mabitime Liens— Supplies— Stbam-Dbedgb a "Vessbl." 

A Bteam-dredge is a Tessel, within the meaning of the law, and, as such, 
subject to a maritime lien for supplies. - 

In Adiniralty. 

Noah Tebbetts, for libelant. 

Goodrich, Deady & Goodrich, for claimants. 

Benedict, J. This is an action to enforce a lien agaînst the dredg» 
Pioneer for provisions supplied for the support of the crew while engaged 
in working the dredge. The décisive question of the case is whether 
the Pioneer is a vessel, within the meaning of the law, The Pioneer is 
a scow, with deck, bottom, and sides so constructed as to enable her to- 
navigate the water. Built into her is a steam-shovel, which is worked 
by a steam-engine located on the scow. She is a dredge used for tha 
purpose of tnoying the steam-shovei from place to place, upon navigable 
wàter, and maintaining the sariie afloat while being operated to deepen 
the channd by shoveling up sand, mud, and silt, from the bottom, and 
depositing the same in other scows. It is évident that, without the abil- 
ity to navigate and transport the shovel and engine on navigable water, 
secured by the method of her construction, the structure in question 
could not perform the work for which itivaa intended, and, without this 
ability, the shovel would be substantially useless; while, on the other 
hand, without the steam-shovel, the scow would still be available as a 
yehicleof commerce. A certain form and certain characteristics bave 
been given her, for the sole purpose ofenabling her to navigate the water, 
and to transport from place to placé and maintain afloat the shovel placed 
upon her; and her occupation is to transport and maintain afloat on 
navigable water the shovel, the engine, and the coals used to work the 
engine. It is aiso to be observed that the shovel is devoted to the pur- 
pose of deepening the channels of navigable water, an occupation in itself 
incident to navigation. I hâve been referred by the claimant to the case 
of The Dredge Nithsdaîe, decided by the maritime court of Ontario, in 
1879, where a structure similar to this was held hot to be a vessel. I 
judge from the opinion in that case that the décision was affected by the 
fect that the question before the court was narrowed to the définition of 
a ship or vessel used in the navigation, as expounded in the interpré- 
tation clause of the vice-admiralty court act, 1863. But, however this 
may be, I am unable to agrée with the conclusion there arrived at. As 
T understand it by the law of the United States, the absence from th& 

' Eeported by Edward G. Benedict, Esq., of the New York bar. 
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dredge of a natural power of propulsion; the Éict that she is not pro- 
pelled by oars or sails: that she is flat bottomed; that she is engagea in 
harbors, rivers, and docks; that she has to be moved to a distance by 
œeans of a tug; that she had no power of her own to be moved; that she 
is not, and cannot be, a sea or Iake going vessel, — neither of thèse facts, 
nor ail together, require the conclusion that she is not a vessel. The 
dredge before the court in this case is adapted to be an instrument of 
transportation on navigable water, and was used in naval transportation 
when she transported from place to place the steam-shovel and engine, 
and maintained the same afloat on navigable water, while being used for 
the purpose of deepening channels. She is within the définition of a 
vessel given by the Revised Stetutes, tit. 1, c. 1, for she is an artificial 
contrivance, used, or capable of being used, as a ineans of transportation 
on water. In my opinion, her légal atatm is that of a vessel. 

In the case of The AMama, reported in 22 Fed. Rep. 449, a dredge 
similar to the one hère under considération was held to be a vessel, 
within the meaning of the law. 

Let there be a decree for the libelant for the amount of his bill, viz.: 
♦105.18. 



The Thomas P. Way.* 

The Wesley Stoney. 

Bloomeb V. The Thomas P. Way and The Wesley Stoney.* 

{District Court, E. B. New York. December 8, 1886.) 

GOLXIBION— SrBAMrBOAT AND TOW— DkAW-ErTOGE — CtlSTOM — DUTY TO KeEP 
nf pASTICtJl.AS SnjB OF ChaNNEI.. 

The steamer T. P. W., after passing through the western passage of the 
draw in the railroad bridge over Newarb bay, met with the tug W. S., with a 
scow and libelant's achooner in tow. It is customary for vessels bound both 
np and down the river to use the west passage. The tug whistled twice to the 
Bteam-boat, which made no reply, and continued on in about the middle ot 
the channel. EelÂ, that It was the duty ol the steam-boat, after passing 
through the draw, to bear to the east, and allow the tug to pass through the 
western passage; tJxat she was therefore solely liable for the collision. 

InAdmiralty. 

Wheder & Q/rtis, for David H. Bloomer. 

Bvder, StUlman & Hubbard, for the Thomas P. Way. 

Owm & Gray, for the Wesley Stoney. 

Bbnedict, J. This is an action by the owners of the schooner Ban- 
ner agalnst the Wesley Stoney and the steam-boat Thomas P. Way, 
to recover damages, occasioned by the running into of the libelant's 

•Reported by Edward Q. Benedict, Esq., of the New Yorlc bat. 
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scliooner by the steam-boat Thomas P. Way. The collision occurred în 
Newark bay, nèar the buoy, which is located just below the draw in 
the long railroad bridge ovôr Newark bay. It was day-light at the time, 
with nothing to obstruct the vision of those on board the respective ves- 
sels. The tide was flood. The Thomas P. Way was bound down the 
river, and the Wesley Stoney was bound up the river, having a loaded 
scow on her starboard side, and the libelant's schooner on her port side. 
When the Wesley Stoney rounded the light-house, the Thomas P. Way 
was about at the west passage of the draw. This passage is the passage 
usually employed by vessels moving up, as well as down, the river. In 
view of this usage, under the circumstances proved, it was the duty of 
the Thomas P. Way, upon passing the draw, to bear to eastward, and 
allow the tug to pass her to the' west, and so through the west passage 
of the draw. The tug, after passing the light-house, gave the Thomas 
P. Way a signal of two whistles, and kept on, no further east than the 
middle of the channel. This course enabled her to enter the west draw, 
and gaye the Thomas P. Way room, after passing the draw, to go to the 
" east, and pass the tug to the east side. The Thomas P. Way madè no 
reply to the signal of the tug, and maintained a course that brought her 
in contact with the libelant's schooner, not far above the buoy, and no 
further east than the middle of the channel. As the vessels approached, 
and danger of collision appeared, the tug again gave a signal of two 
whistles, to which she received no reply, and in a very short time the 
collision occurred. The décisive/ question of the case, as it appears to 
me, is whether the Thomas P. Way went to east as far as she should, 
and as soon as she should, after passing the draw. Upon this question 
my décision is adverse to the Thomas P. Way. The neglect of the 
Thomas P. Way in this particular was a fault, and the sole cause of the 
collision that ensued. 

The decree must therefore be that the libelant recover bis damages 
of the Thomas P. Way, and that the libel as against the Stoney be dis- 
missed, with costs. 



PosT apd others v. Koch and others.' 

(Oiatrici Court, E. D. Nm York. December 14, 1886.) 

. Carbiers— Op Passenqers— Ddtt as to Landing. 

A carrier's contract withhiB passengers includes the landîngof them Intlie 
usual and safe way. 
I. 8amb — Injtjnction— Impossibilitt of Landing — OBLraATioN qf Cabbibb. 
Where a steam-boat was prevented by injunction from landing at the only 
dock at Sanda Point, held, that she was under no obligation to her charterer» 
to take passengers to Sands Point, and leave the charterers to provide a way 
of getting the passengers ashorè. 

*Keported by Edward G. Benedict, Eaq., of the New York bar. 
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8. Chabtbb-Pakty — Gttaeaïttt— WiFB of Chakterbk— Liabuitt of Wife. 

The wife of one of the charterers guarantied the faithful performance of the 
charter, but without charging her separate estate. Held, on breach of the 
charter, that she could not be held liable on her guaranty. 

In Admiralty. 

BeneâM, Tafi & Bmedict, for libelants. 

Geo. H. Fletcher, for respondents. 

Benedict, J. a breach of the charter-party is plainly proved; No 
légal ground for the défendants' refusai to perform the charter is shown. 
It is proved that the libelants refused to send the boat with passengers 
to Sands Point on Sunday, the twenty-second of June, 1884; but the 
service on the libelants of an injunction, forbidding them from landing 
the boat on Sunday, at the only landing place at Sands Point, jastified 
the libelants in refusing to take passengers for Sands Point on Sunday; 
and such action by the libelants afforded no légal ground for the défend- 
ants' refusai to perform their contract. The défendants are mistaken in 
supposing that, because the injunction forbade nothing more than the 
landing of the boat at Harper's dock at Sands Point, they had the right 
to insist that the boat should take on board passengers for Sands Point 
on Sunday, and proceed with them to Sands Point, leaving the charter- 
ers to provide a way of getting the passengers ashore at Sands Point at 
8ome place other than Harper's dock. Landing is part of the contract 
with a passenger. A breach of the passenger contract, rendering the 
boat liable for damages, would bave been committed had the boat taken 
aboard for Sands Point passengers who could not be there landed in the 
usual and safe way. And that no passengers could bave been so landed 
at Sands Point is proved by the fact that Harper's dock was the only 
dock there, and the use of that had been prevented by the injunction. 

The liability of the défendants John Koch and Peter Hults, for the 
damages resulting from the breach of the charter, is therefore made out. 
As to the défendant Bètsey M. Hults, I am unable to see that she can 
be held liable, notwithstanding the fact proved that the libelants bave 
her written guaranty for the faithful performance of the charter-party 
by the other défendants. Betsey M. Hults was, at the time of the mak- 
ing of this guaranty, the wife of the défendant Peter H. Hults, living 
with him as such. She had no interest in the charter, nor in the busi- 
ness in which the boat was engaged, and there is nothing, ei(|[er in her 
written contract, or in the ciroumstances attending its exécution, upon 
which to base a finding that she intended to bind her separate estate. 
The libel, as against Betsey M. Hults, must therefore be dismissed, with 
costs. Against the other two défendants the libelants may enter a de- 
cree for $9,378.13, there being some testimony that the libelants' dam- 
ages amounted to that sum. But if the défendants désire the libelants 
to prove their damages more fully upon a référence, such référence will 
be ordered. 

v.30F.no.3— 14 
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The Polynesia.' 

Klipstein V. The Polynesia. 

(District Court, E. D. Nm York. January 4, 1887.) 

1. Cakeibks— Op Qoobs bt Yessei,— Damagb to Caboo— Phesumptioiî as to 
TJndamagbd Portion of Cargo. 

« Proof that some part of a cargo endured the voyage without damage does 
not raise the presumption that damage to another part of the same cargo dur- 
ing the same voyage was occasioned by bad stowage. 

8. Same — Bili. of Lading— Exception— Pekils op the Sba— Statembnt of 
Case. 

Caskg of indigo auxiliary, belonging to libelant, were injured during a voy- 
age in the steam-ship P. Other casks in the same tier, similarly stowed, were 
uninjared. The bill of lading excepted damage from périls of the sea. Claim- 
ant proved the encountering by the ship of weather suflîcientlyheavyto war- 
rant the conclusion that the cause of damage was the motion of the ship. 
Hétd, that libelant could not recover, if the cause of the damage was weak- 
ness in the casks. If the cause was strain resulting from the motion of the 
ship, the exception in the bill of lading would relieve the ship from liability, 
in the absence of proof of bad stowage. Libelant did not prove bad stowage. 
BtW,, therefore, that he could not recover. 

In Admiralty. 

George A. Black,foT libelant. 

UUa, Rtt^samen & Hubbe, for daîmants. 

Benedict, J. This is an action to recover for failure to deliver two 
barrels of indigo auxiliary according to the bill of lading. The libelant 
proved a shipment of 14 barrels, containing indigo auxiliary, uuder an 
ordinary bill of lading, containing an exception of périls of the seas, and 
that, on arrivai, two of the barrels were found to be broken, and the con- 
tents damaged. The claimant proved the encountering by the ship dur- 
ing the voyage of weather sufficiêntly heavy to warrant, in my opinion, 
the conclusion that the immédiate cause of the breakage of the barrels in 
question was the motion of the ship in the heavy weather. This proof 
from the claimant shifted the burden to the libelant, to show that this 
resuit of the motion of the ship Would hâve been prevented by the exer- 
cise of due care in the stowage of the casks. Clarke v. Bamwell, 12 
How. 272. 

At thflltrial it was contended that the libelant must recover, because 
the clainiant had not shown that the ship encountered weather suffi- 
ciêntly heavy to cause well-stowed casks to break loose; but, on the con- 
trary, from the fact that the other casks in the same tier did not break 
loose, it appeared that the weather encountered was not sufficiêntly heavy 
to cause well-stowed casks to break loose. I do not understand the law 
to be that proof that some part of a cargo endured the voyage without 
damage raises the presumption that damage to another part of the same 
cargo during the same voyage was occasioned by bad stowage. Motion 

*Keported by Edward G. Benedict, Esq., of the New York bar. 
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of the ship sufficient to account for the damage being proved to hâve 
occurred during the voyage, the presumption, in absence of other proof, 
is that such motion caused the damage; and when the motion of the 
ship is shown to hâve been caused by the sea, the exception of the bill 
of lading exempts the ship, unless bad stowage be proved. The testi- 
mony in this case as to the sea is clearly sufficient to raise the inference 
that it was the sea that caused the damage to thèse casks. Such being 
the inference, the burden of proving insufficient stowage of those two 
casks is upon the libelant; and this burden is not met by proving that 
other casks in the same tier, along-side the two that were broken, were 
not disturbed by the sea. Cargo is never stowed so as to be immovable. 
Ail cargoes move some under the strain of the ship's motion; but ail 
parts of the cargo are not moved alike or subjected to the same strain when 
the ship moves in the sea. Hère it appears that the 14 casks were sec- 
ond-hand petroleum barrels, filled with indigo auxiliary, a heavy sub- 
stance; and the proof is that the 14 barrels were ail stowed in one tier, 
running from side to side, and ail were bedded and chocked alike and in 
the usual manner. Two, lying along-side each other, and not at the 
end of the tier, were smashed. AH having been stowed alike, and it 
appearing that light cargo was stowed above them, it would seem that 
the breakage of those two casks must hâve arisen, either from the fact 
that the motion of the ship brought more strain on those two casks than 
on the others in the tier, or that those two casks were weaker than others, 
and insufficient to bear the strain which was successfully borne by the 
others. If the cause of the breaking of the casks was weakness in the 
casks, the libelant cannot recover. On the other hand, if the cause of 
the breaking was the strain resulting from the motion of the ship, the 
exception in the bill of lading relieves the ship from liability, in the 
absence of proof of bad stowage. The libelant called no witnesses to 
prove bad stowage, and the évidence drawn from the claimant's witnesses 
failed to prove it. 

There is some testimony indicating that the indigo auxiliary which 
came ont of the broken casks was not eared for as it might hâve been. 
But by the breaking of the casks their contents was thrown out into the 
hold, whence it could only be recovered by scraping it up and putting 
it into other casks. I judge the value of the contents was substantially 
destroyed when it was cast out in the hold by the breaking of the casks. 

The libel must be dismissed. 
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The Alice M. Minot. 

Denmead and others v. The Alice M. Minot. 

^District Court, E. B. Virginia. February 1, 1887.) 

SalVAGE— FiBB — TOWAGB — AwARD. 

On November 11, 1886, flre was discovered in the hold of à cotton vessel 
loading at the wharf at West Point, Virginia. A tug went to ber, and towed 
her away from the wharf into deeper water, where she was sunk by her 
crew, and the flre thus extinguished. The service was notattended with any 
danger to the tug or her crew. The value of the vessel and cargo in their 
damaged state was $73,000. The court awarded |500 as salvage. 
(SffUabus by the Court) 

In Admiralty. Libel for salvage. 
James Lyona Prodor, for salvors. 
W. T. Bagby, for respondent. 

Hughes, J. On the eleventh day of November, 1886, about 5 p. m., 
while the American ship Alice M. Minot was taking on a cargo of cotton 
at the wharf at West Point, Virginia, and had received 1,834 baies, 
worth $73,360, it was found that her cargo was on fire down in the 
hold. Considérable smoke came up from the fire, and disclosed its 
dangerous charaoter. Expérience bas taught that a smothered fire in a 
mass of cotton baies stored in the hold of a vessel is rarely extinguish- 
able in any other way than by sinking the ship up to her decks in water. 
AU the appliances in the nature of hose and engines available on the 
dock and on the vessel at the time were used in an attempt to extinguish 
the iSre, and proved ineffectuai. It is not shown satisfactorily that the 
water was deèp enough where the ship lay by the side of the dock to ad- 
mit of her being scuttled and sunk at that spot; and the person who had 
command of her, (in the absence of her master, who was in Norfolk,) for 
reasons satisfactory ta himself, deemed it necessary that the ship should 
be towed off from the dock into water of suitable depth , and sunk there. 
The steam-tug Claribel belonging to the libelant was lying off the dock. 
The steamer Baltimore, with cargo and passengers on board, bound for 
BaJtimore, ready to départ on her regular trip, was also there about to 
leave. She was not called upon to tow the ship out into the harbor, and 
went on her way. As soon as the master of the Claribel saw that the 
steamer Baltimore was gone or going, he went from the wharf to his tug 
to bring her to the relief of the ship on fire. When he reached his ves- 
sel, he found that the person temporarily in command of the ship had 
sent Word for his tug to come to her relief. Although he was not fuUy 
fired up, the master went at once to the ship. He then took hold of 
the ship, and towed her out into the channel to a place deemed proper 
by the temporary master of the ship. She was there sunk, having been 
previously scuttled by those on board of her, including her own crew. 
The ship was worth about $24,000 and was saved. The cargo, in dam- 
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aged condition, bas been sold for $47,684. Tbe évidence does not show 
that tbe ship was much damaged. Sbe afterwards took on a cargo, and 
set sail for Liverpool. 

Tbe ship and cargo were raised tbe next day by tbe tug and its crew, 
under a spécial contract, witb which I bave nothing to do in consider- 
ing the question of salvage. I think this was a case of salvage. The 
master of the tug was under no other than strong moral obligation to go 
to the relief of the ship. He was under no légal one. His was the only 
vessel in port at the time he went that was capable of rendering tbe serv- 
ice needed. He had determined to go to the ship's relief of bis own ac- 
cord. When about to do so, he got word from the sbip, calling bim 
to ber rescue. The service which he rendered was not attended by 
any danger to bis tug or ber crew, and tbe service had not that im- 
portant élément of rnerit and value in it which often belongs to salvage 
service. But tbe service was absolutely necessary. Tbe sinking of the 
sbip by tbe side of the wharf covered witb vast stores of cotton, towards 
which the wind was blowing from tbe ship-, was not to be thought of. 
Nobody thought of it at the time. To bave sunk the ship there would 
bave been a criminal act of reckless indifférence to the large interests of 
life and property that would hâve been put in jeopardy. The court will 
not listen to the suggestion that the ship could bave been scuttled at the 
side of the dock, or consider whetber the water there was deep enough 
for the purpose; which the évidence tends to show that it was not. 
Those in charge of the sbip properly determined that it was necessary 
that she should be towed, not only out into the channel, but a prudent 
distance up the channel. The tug was not, bound, except morally, to 
perform this service. She was about to do it without request, when she 
was called upon from tbe ship to do it; and she did it voluntarily. 
When a ship is saved from impending péril by tbe voluntary service of 
those coming to ber aid, that is salvage service. 

Circumstances of risk, daring, expense, and difficulty render the serv- 
ice of bigh or low grade; but in ail cases wbere the service is of .the 
«baracter of salvage, the courts award a bounty willingly and not grudg- 
ingly. I would not be justified, however, in making tbe bounty a beavy 
one in this case. Tbe value saved was about $72,000; but this is not a 
case for a proportion or a percentage. I think $500 would be a libéral 
allowance for tbe service rendered in towing tbe ship into and up the 
channel to tbe place of safety wbere she was scuttled and sunk, and wbere 
she was relieved of the péril of the fire which would, but for this service, 
bave consumed berself and her cargo. I will sign a decree for this $500, 
and for the amount due for raising tbe ship indicated by tbe spécial con- 
tract that was made for that service. 
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The Bobebt H. Burneït.* 

Tennsylvania R. Co. V. The Eobeet H. Buenett. 

{Dittriet Court. J). New Jertey. February 15, 1887.) 

TOWIKG AND TOWAGE— TUG AND TOTT— NEGLIGENCE— SuNKEN ROCK. 

A tug ÏB required to hare a knowledge of the condition of the bottom and of 
the depth of water in tlie river that she is navigating. Tlie niaster of a tug 
employed in the Harlem river should certainly be aware of the existence and 
location of a well-lcnown reef ; and if his tow, in conséquence of this igno- 
rance, is injured, the tug will be liable. 

In Admiralty. Libel in rem for négligent towage. 
BiddUe & Ward, for libelant. 
Win. T. Franmco, for respondent. 

Wales, J. The tug Robert H. Bumett was employed to tow the 
libelant's barge, laden with 262 tons of coal, from Jersey City to Harlem 
station. The barge was securely lashed to the port side of the tug, and 
was the only tow. The weather waS fair, the time a little after noon, 
and the tide about a quarter flood, when, at a point about abreast of or 
little above One Hundred and Twenty-fifth street, in Harlem river, the 
barge struck on a rock, at the distance of from 100 to 110 feet from the 
western shore, and was so badly injured that she had to be beached to 
prevent her sinking. At low tide the depth of water at the place ôf the 
accident was six feet, and at the time the barge struck could not hâve 
been over seven. The barge drew seven feet aft, and towed down a lit- 
tle lower. It was generally known, by pilots and water-men who navi- 
gated the river, that between One Hundred and Twenty-first and One 
Hundred and Twenty-sixth streets a rocky reef underlies its surface, ir- 
regular in shape and direction, running in and out at a distance of from 
75 to 100 feet from the western shore, and that prudent and cautions 
masters were accustomed to give it a wide berth. A buoy was placed at 
One Hundred and Twenty-first street to mark the beginning of the reef. 
At One Hundred and Twenty-fifth street the river is 600 feet across, and 
has a channel-way of 400 feet in width , with 25 to 30 feet of water. After 
the accident, the captain of the barge took soundings with a pôle at the 
spot where the barge struck, and had no difficulty in finding the rock in 
the location described. 

The captain of the tug testifies that he had been running on the river 
for a year or more, but that he had no knowledge of the position of this 
rock, and had never heard of the reef. This admission of ignorance of 
notorious facts, about which there can be no question, leaves him with- 
out any excuse for going so near to the western shore as he did. The 
prêteuse that he sheered in to avoid a tug with two large car-floats in tow, 
which was coming down the river, but which no other witness saw, does 

> Beported by Théodore M. Etting, Esq., of the Fhiladelphia bar. 
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not justify the course he took, as he had sufRcient room to pass on the 
eastern side. One of the respondent's witnesses, William Cox, speaks 
of the rocky condition of the bottom of the river in the vicinity of the 
accident, and of the danger of going in shore until the tide is up. 

When the évidence points so clearly to the ignorance and carelessness 
of those in charge of the tug as the direct causes of the accident, the law is 
equally clear that the tug must be held respousible for the conséquences ; 
for, although the tug was not a common carrier, and liable as an insurer, 
or required to use the highest degree of care and skill, yet she was bound 
to use reasonable skill and care, and to know the condition of the bottom 
and the depth of water of the river which she was navigating. The 
Margara, 94 U. S. 497 ; The Effie J. Simmons, 6 Fed. Rep. 639 ; The Henry 
Chapd, 10 Ped. Rep. 77,7; The NarragameU., 20 Fed. Rep. G94; The 
Mm McGovem, 27 Fed. Rep. 868. 

The tug was on a common and weU-known route, and the identical 
place where the barge struck had been the scène of préviens similar 
accidents. There is no question hère of evenly-balanced testimony . The 
weight of the évidence is lai^ely against the tug ; and, as there is a failure 
of proof that she exercised the proper knowledge, care, and skill which 
ehould bave been exercised, in navigating such a frequented water-way 
as the Harlem river, there must be an interlocutory decree for the libelant. 



The Fannie Brown. 

Baser Salvage Co. and another v, The Fannie Brovfn, etc. 

(District Court, E. D. Virginia. February 26, 1887.) 

1. SÀliTAGB— BiSK— AmOUIÎT. 

Risk to the salvor, while ît enhances the amount of the award, is not an 
essential élément of salvage. 

2, Bamb— Bewabd. 

Salvage is a reward decreed hy a court of admiralty for services successf ulh 
rendered in saving property from maritime danger, by persons under no oblî 
gation of duty to render the services, and who voluntarîly enter upon them 
8. Samb— Amount— CiRCUMSTANOBS. 

The amount of such award varies with the circumstances of each case. 

4 SaMB— SOXJTH ATIiANTIO Coast. 

On the South Atlantic coast, on account of its spécial dangers, the tendency 

to low rates of salvage should not be encouraged, and such services should 

not be degraded to the level of mère compensation for days' or hours' work. 

6, Samb— NoETH Cakolina Coast— ScHOONBB—YAiiDB—Tow AGE— Amount of 

AWABD. 

A sohooner worth, with her cargo, $18,000, became disabled in her salis antf 
rigging, and anchored oflE Body island, on the North Carolina coast. After 
remaining there for four days awaiting better weather, and in close proximity 
to dangerous shoals, she was taken in tow by the wrecking steamer of libel- 
ants, who are professional wreckers, and had sent out from Norfolk, Vir- 
ginia, in tempestuous weather, an expédition to herrelief , and was towed into 
Korfolk, arriving barely in time to escape a heavy storm which came up im- 
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mediately afterwards, and which would probably hâve •wrecked her. The 
court decided that this constituted a salvage service, and awarded $1,500 to 
the salvors. 
{Syllabus iy fhe Court.) 

In Admiralty. Libel for salvage. 

Sharp <fc Hughes, for libelants. 

W. W. & B. T. Orvmp, for respondents. 

Hughes, J. The valuation of vessel and cargo în this case îs îBxed 
by agreement at $18,000. The primary question presented by the 
pleadings and évidence is, was the service rendered hère a salvage, or 
simply a towage, service? 

The case is important, in the fact of its being necessary for the court 
to pass upon the question of what constitutes salvage or no salvage on 
the Atlantic coast, south of the Virginia capes, and to give its reasons 
for deciding that question one way or the other. The case is one of a 
sort liable to arise on this coast any day in the year, especially in the 
winter season. The principal inquiry is, what was the condition and 
position of the défendant vessel when it received the services of the 
libelants? The facts showing this condition must be ptesented fully, 
and with some détail. 

The Fannie Brown is a three-masted schooner, of nearly 500 tons 
measurement, very staunch and strong, only a few years old, and as 
good as new. She set sail from Baltimore on the first of January, 1887, 
bound for Charleston, rather more than half loaded, chiefly with coal, 
but partly also with mixed freights. She drew 12J feet of water. 
While on her voyage, and after passing out of the Virginia capes, and 
when within 10 or 12 miles of being abreast of Currituck light, she sus- 
tained an accident to her spars and rigging which determined her mas- 
tgr, Sharrett, to put back to Baltimore for repairs as soon as he could 
do so. He proceeded on, however, with such speed as he could, to a 
point 14 miles off Body Island light, N. E., where he anchored in 14 
fathoms water, on what he calls the "elbow" which the Atlantic coast 
there makes in stretching south from Cape Henry around Cape Hatteras, 
in the direction of Florida. His object in getting to that elbow was that 
he might "hâve more points of the compass for any purpose." The acci- 
dent to the Fannie Brown happened at about 4 o'clock on the morning 
of Sunday, the second of January. The vessel continued to beat south- 
wârd for, 10 or 11 hours before a wind blowing down the coast, and she 
reached the point on which she anchored off Body Island light at 3 
o'clock on Sunday afternoon. The accident which befell the schooner 
was the breaking of her mainmast, and the conséquences which attended 
it. While jibing the mainsail, the wind took the sail back, and set the 
boom up on its end, which, when it went down, brought with it 34 
feet of the mainmast, and this, in falling, struck the mizzen-mast, break- 
ing that off to 41 feet above deck. The mainmast^was broken down 
to 55 feet above deck. The falling of the two masts produced a corres- 
ponding damage to the sails attached, and reduced the vessel to de- 
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pendence upon the foremast and its rigging for further progress and 
Bafety, until repairs could be effected. 

The Fannie Brown lay at anchor off Body island from 3 p. m. onSun- 
day , the second, to about 11 a. m. on Thursday, the sixth January , when 
she -was takenin tow by the steamer and wreckingvessel Victoria J. Peed, 
sent ont by the libelants. The four days were spent by her crew of eight 
men, ail told, in repairing damages, and improvising temporary rigging 
for the main and roizzen masts. Hardcastle, the mate of the schooner, 
says that by Wednesday night (the 5th) they had everything safely 
stowed and lashed, with gear up and sail on the mainmast, and one 
ready for the mizzen-mast, and had gear ready to hoist halyards to both, 
and sail bent on mainmast. Jellison, the mate of the Victoria J. Peed, 
says that when he went on board the Fannie Brown at about 10 o'clock 
Thursday moming, the 6th, she did not hâve her halyards on her main- 
mast and mizzen-mast, but there was on each a single block, not sufBcient 
to haul a sail up. Théy had not reefed the main and mizzen sails. 
Part of the mainmast stuck over the rail 20 feet. Her mainsail was torn, 
and lay as it had faUen, along the rail, and had not been touched. 

The Fannie Brown lay at anchor off Body island, before being taken 
in tow by the Victoria J. Peed, from Sunday to Thursday in the condi- 
tion which bas been described. During that time, though there was oc- 
casionally a pretty heavy sea from the eastward, yet the wind was from 
the north, blowing down the coast, sometimes a little to west of north, 
of a character to produce a sea more or less smooth where the Fannie 
Brown was lying at anchor. There was a pretty strong wind and heavy 
sea on Wednesday night, which was the night in which the Peed was 
going from Norfolk to the relief of the Fannie Brown; but this wind was 
from the north, along-shore, and was not fraught with danger to a vessel 
lying at anchor at Body island; certainly not with any danger to com- 
pare with what would attend a gale from the east, and a heavy sea break- 
ing in from the east upon the shore. 

There w^re in the vicinity of where the schooner lay two shoals, the 
Plattand the Wimple, which were unknown to Capt. Sharrett, and which, 
although there are several feet of water on them, are very dangerous to 
vessels which may become enveloped in the breakers which they pro- 
duce in heavy seas coming in from eastward. The object of Capt. Shar- 
rett in casting anchor off Body island, and remaining there as he did, was 
— Mrst, to get ready to retum to Baltimore for new spars and for repairs; 
and, second, to "wait till the sea ran down," and then to pass out to sea, 
if necessary, or retum to Baltimore when conditions of weather and sea 
should permit. Hardcastle, the mate, who is more candid than Shar- 
rett, says their intention was to stay there until the wind came around 
to the southward, and to then corne to Baltimore to repair. With réf- 
érence to this object, it may be stated hère that such a wind as they had 
been looking for in vain for four days did not corne for several days after 
Thursday, the 6th, when the Fannie Brown left the place. For 48 
hours subséquent to noon on Thursday the wind was either right down 
the beach, or a storm from north-east, and, Capt. Sharrett says, waa 
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not such that would hâve permitted his coming up to Baltimore with 
sails. He says that if he had not been taken in tow he should hâve had 
to remain where he was or gone ofF shore, which latter he says he would 
hâve donc "when the sea ran down." 

In point of fact, within the 48 hours just mentioned, there occurred 
one of the most severe eastem storibs that had been known during the 
seasoii, in which the German ship Elizabeth, anchored ofiF the beach a 
few miles south of Cape Henry, dragged her anchor, was beached, and 
was a total loss, with ail on board. This disaster occurred on Friday 
night, the 7th, in a storm that prevailed along the whole coast from Cape 
Henry to the south beyond Hatteras. The Fannie Brown would hâve 
been at anchor, and would hâve been struek by that storm, if she had 
not been taken in tow and brought into Norfolk harbor at 2 o'clock p. m. 
of the Friday on the night of which the storm occurred. Witnesses, ex"- 
amined on the probabilities of what would hâve happened lo the Brown 
if she had been still at anchor off Body island on that night, differ in 
opinion. Capt. Stoddard, Capt. Nelson, Capt. French, ail interested wit- 
nesses, but skillful and experienced seamen, think it highly probable that 
she would hâve shared a like fate to that which overtook tlae Elizabeth. 
Mr. Jellison, mate of the Peed, a disinterested witness, but sympathiz- 
ing with the libelants, is of the same opinion. The libelants had a very 
staunch two-masted wreeking schooner out in those waters on that Fri- 
day night, the Annie CoUins. She had been out for several days trying 
unsuccessfully to get in the capes, and into her home port at Norfolk . She 
was off Body island, out at sea, that night. Her master, Capt. Calcott, 
who is a disinterested witness, though sympathizing with libelants, says 
that on Wednesday night the wind was north; on Thursday night, nortii- 
wést; and on Friday and Saturday nights and Sunday (the 9th) was 
noïth-east. He says that the worst nights were those of Friday and 
Saturday. He says that, with north-west wind, you may hâve a sea 
as smooth as a mill-pond on Body Island beach, but that a north-east 
wind is différent; that you must then get away from the shore, and that 
you can't stay there. He thinks that if the Fannie Brown had encoun- 
tered off Body island the wind and sea which he encountered out at 
sea off that beach on Friday night, with her masts and sails as they were, 
she would hâve broken her cable, and been lost. He had 16 men man- 
ning the Annie Collins at thé time she was out at sea as mentioned; and 
from Wednesday night, the 5th, until the following Sunday, he was 
trying to get into the capes, but could not. Per conirç., Capt. Sharrett 
and his mate, Hardcastle, interested witnesses, insist that the Fannie 
Brown could hâve weathered the storm of Friday night; and respondents 
put on the stand Capt. Wiltbank, an experienced seaman, and disinter- 
ested, who has been a master of vessels for 10 or 16 years, who has had 
much expérience on the coast between New York and southern points, 
Wilmington,. Savannah, and New Orléans, who for 8 years has been 
master of a three-masted schooner, and who, on many occasions, has been 
exposed to violent gales on the coast between Hampton rôads and Cape 
Hatteras. Capt. Wiltbank says that a vessel in the condition in which 
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the Fannie Brown was, as to masts and rigging, could hâve ridden safely 
a storm from the north-east; that the position in which the schooner was 
lying at anchor was not hecessarily dangerous; and that the coast along 
there, with proper précautions, is not dangerous at ail to a vessel at an- 
chor or under sail. He says that he has heen at anchor off Charleston, 
and that he thinks that in any eastem gale a vessel ought to be safely at 
anchor off Body island, He says that he would not hesitate to anchor 
anywhere on that coast. He had no idea where the Platt shoal is. 

While the Fannie Brown was lying at anchor off Body island, she was 
hailed by a dyde steamer, bound for Baltimore, and replied that she 
wanted a Baltimore tug. ' On arriving at Philadelphia, the Clyde steamer 
reported that the schooner was disabled in her masts, and wanted a tug. 
This news came to Capt. French, one of the libelants, who was the first 
to receive it in Norfolk. Capt. French is awreckingseaman, sometimes 
acting on his own acconnt, with a wrecking schooner commanded by him- 
self; sometimes acting in conjunction with the tug Nettie, commanded 
by another professional wrecker, Capt. Cole; and sometimes, in danger- 
ous jobs outeide the capes, acting with the aid of the Baker Salvage Com- 
pany, one of the libelants in this case. On hearing of the situation of 
the Fannie Brown off Body island, on Wednesday, the fifth January, 
Capt. French applied at once to the superintendent of the Baker Salvage 
Company, Capt. Stoddard, proposing a joint enterprise to go to her re- 
lief. It was agreed upon accordingly, and the Victoria J. Peed was got 
ready, and left Norfolk, for the outside coast by 9 o'clock of that night. 
The Peed is a very staunch and powerful wrecking steamer. It was 
built and is employed for that service. It does not engage in mère tow- 
age service, whether on the water within the capes or outside. It was 
as a wrecking steamer that Capt. French applied for the use of the Peed, 
and that she was engaged on the occasion. Whether this fact was known 
to Capt. Sharrett does not appear in the évidence. It does appear that 
Capt. Sharrett knew the Peed, and knew whom she belonged to; that fais 
schooner and himself are from Richmond; that he is familiar by long 
service in thèse waters with seamen and shipping belonging hère. It 
does appear that the Baker Salvage Company and its vessels are.well 
known, and their business well understood, by seafaring men who are 
familiar in thèse waters. 

As before stated, the Victoria J. Peed, Capt. Nelson master, left this 
harbor on the evening of the fifth January, to go to the assistance of the 
Fannie Brown, lying at anchor off Body island in a condition supposed 
to be more or less disabled. The distance from Norfolk is 98 miles. 
The Peed, moving under a pretty strong wind from the north down the 
coast, reached Body Island light about 10 o'clock on Thursday morning, 
the sixth January. The Peed rounded to, and went within speaking 
distance of the Fannie Brown. As introductory to conversation, French 
asked those on board the schooner if they had seen anything of the An- 
nie CoUins, which has been mentioned. Soon they came to the point 
of asking whether the master of the schooner wanted assistance. He re- 
plied that he wanted to put back to Baltimore, and to be towed within 
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the capes. Capt. Sharrett endeavored to settle upon the ternis of com- 
pensation, but the service was undertaken without agreenient as to what 
the compensation should be. The Peed sent oflf a surf-boat, with six men, 
to aid in getting up the anchor of the schooner. The Peed furnished a wire 
cable with which to tow the schooner. AU was made ready in an hour or 
more, and the two vessels got under way for the capes by 12 m. on Thurs- 
day. They made good speed, and got into the capes by the next morning, 
Friday, and the Peed was then signaled to take the schooner on up to 
Norfolk, which they reached at 2 o'clock on Friday. 

The owners of the Fannie Brown and the libelants bave not been able 
to agrée upon the compensation due for the service which has been de- 
scribed. A tender of $700 has been deposited in the registry of the court 
by the respondents. It appears in évidence that the libelants hâve been 
unwilling to accept less than $3,000 as their compensation. 

As said at the beginning, the important question is whether the serv- 
ice which was rendered was a salvage service, entitling the salvors to a 
bounty from the court for meritorious conduct in addition to the compen- 
sation due them on the ordinary principle of quantum valebant. Salvage 
is a reward decreed by a court of admiralty for services successfully ren- 
dered in saving property from maritime danger, by persohs under no ob- 
ligation of duty to render the services, and who voluntarily enter upon 
them. If a ship be the thing saved,' — and I shall speak in the sequel 
only of services rendered to a ship — she must hâve been in actual danger, 
and hâve been delivered from it. It is immaterial that there should 
hâve been risk to the salvors. If there had been, this circumstance 
would go to enhance their reward. It détermines the amount of reward, 
not the character of the service. But it is essential that the ship should 
hâve been in péril, and that she was successfully saved from it. If the 
danger was great, the reward may be large and libéral. If inconsider- 
able, then the reward should be commensurately meager. Danger, péril, 
and a successful deliverance from it, by voluntary effort, — that is what 
consti tûtes a case of salvage; and the court apportions the award with 
référence to the degree of péril, the success of the service, and the cir- 
cum«tances of each particular case. 

As to what salvage service is there are some striking cases. Dr. Lush- 
INGTON said in the case of The Charlotte, 3 W. Rob. 71: 

"Ail services rendered at sea to a vessel in distreas are salvage services. 
It is not necessary that the distress should be actual or immédiate, or that 
the danger should be imminent and absolute. It will be sufflcient if, at the 
time the assistance is rendered, the vessel has encountered any damage or 
misfortune which might possibly expose her to destruction if the services were 
not rendered. " 

In the case of The Albion, Lush. 282, which was a case of salvage by 
a steam-tug, and in which the tag had been, under a contract of towage, . 
along a dangerous coast before the gale in which the ship fell into dis- 
tress, got separated from the tug, lost her anchors, and suffered damage 
to her hawse-pipe, bow-planking, and windlass, Dr. Lushington, in 
awarding salvage to the tug which had had the ship in tow, and which 
assisted the ship after the gale, said: 
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"The ship was certainly not then in any immédiate danger; but, on the 
other hand, she was on a most perlions coast, the weather was unsettled, and, 
if a gale had set on to the shore, must hâve been in considérable danger from 
the want of sufllcient ground-tackle, and the disabled condition of her hawse- 
pipe and windiass." 

Sir Robert Phillimoee, in the case of The Âzkcs, 21 Law T. (N. S.) 
797,said: 

"It certainly is a mîatake as to the law of salvage to suppose that, in order 
to constitute a salvage service, a vessel must be in actual danger at the time 
when the services are rendered to her. The danger may be probable or im- 
minent, which may warrant the court, aocording to the varying clrcumstances 
of each case, in awarding a salvage rémunération." 

As to the amount of reward for salvage service, the law remits that en- 
tirely to the discrétion of the court, and makes it dépendent on the clr- 
cumstances of each case. Salvage is an amount allowed in excess of 
mère rémunération for work and labor, on principles of public policy, 
not only as a reward to the particular salvor, but as an inducement to 
others to undergo risk and péril in the rescue of property from danger. 
The Industry, 3 Hagg. Adm. 203, 204. One of the ingrédients of a 
salvage service is enterprise in the salvors in going ont in tempestuous 
weather to assist a vessel in distress. Tke Olifion, 3 Hagg. Adm. 117. 

Chief Justice Marshall said, in the case of The Blaireau, 2 Cranch, 
266: 

"If we seareh for the motives producing the apparent prodigality [of the 
admiralty courts] in rewarding [salvage] services rendered at sea, we shall 
flnd them in a libéral and enlarged policy. The allowance of a very ample 
compensation for thèse services, one very much exceeding the risk encoun- 
tered and labor employed in efEecting them, is intended as an inducement to 
render them, which it is for the public interests, and for the gênerai interests 
of humanity, to hold forth to those who navigate the océan." 

It is laid down, however, by Judge Story in the case of The Emvlcms, 
1 Sum. 216, that too much weight is not to be given to danger that 
might hâve overtaken a ship if the salvage services had not been ren- 
dered at the time they were given. He says: 

"Subséquent périls and storms may enter as an ingrédient into the case 
when they were foreseen, to show the promptitude of the assistance, and the 
activity and sound judgment with which the business was conducted, but 
they can scarcely avail for any other purpose." 

I think thèse citations from the judgments of as enlightened jurists as 
are known to the admiralty jurisprudence sufiiciently indicate the law 
which govems the case under considération, It is undeniable that the 
Fannie Brown was in danger. She was in a dangerous position, on a 
dangerous coast, in a very crippled condition, at the most stormy season 
of the year, nearly a hundred miles from any port. She had been there 
for four days. If her spars and rigging were in sufficient repair to en- 
able her to stand out to sea, and to wait there for favorable conditions 
for getting into the capes, she had not shown that they yere by trying 
and tmsting to them. She had lain ofî Body island for two or three 
days, when the wind was favorable for leaving the dangerous coast, and 
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getting out into the océan, Instead of doing what the Annie Collins, 
which was a much smaller vessel, did at the time, she lay there, on 
that perilous beach, for days, " waiting for the sea to run down." A con- 
tinued wind, such as had prevailed from the north down the coast, oe- 
casionally with a point or two from oS shore, was the only sort of wind 
under which the sea could "run down;" and it had not run down in 
four days, and the sea itself was as rough from the east on the night of 
Wednesday, the 6th, as it had been since the schooner had thrown out 
her anchor there. No advantage had been taken of the wind from the 
. north to get out to sea, The faUure to take advantage of it at any time in 
those four days was a démonstration that the Fannie Brown was not in 
condition as to spars and rigging to get away, She was helpless in that 
respect. She was there ex necessiMe rd, and it is idle to prétend that an 
anchorage there, in midwinter, in the weather then prevailing, was a 
safe anchorage. To insist upon such a proposition is to trifle with the 
gravity of the case, and with the intelligence of the court. The vessel 
was in a dangerous position, entirely dépendent for safety upon her 
anchor, seriously crippled and disabled, and unable to get away with 
her sails, except under the most improbable circumstances of chance. 
Such was the condition of things at sea when report of it reached Capt. 
French in Hampton roads. 

There was no towing tug in thèse waters capable of going out of the 
capes, 70 miles down towards Hatteras, on a towing expédition. It is 
problematical whether there are towing tugs at Baltimore capable of such ' 
an expédition, and available for it. To go out so far along that coast, 
in the worst weather of the winter, would bave been more than a towing 
expédition, even for a common towing tug,,even after a ship not in danger 
and distress. And for a ship in the situation of the Fannie Brown to 
send Word for a tug, and to wait for and expect a tug, so far away from 
port, out at sea, on a tempestuous coast, in midwinter, was to invite a 
service superior in grade to one of mère towing. She was in no condi- 
tion to prédétermine the character of the assistance she called for. Cer- 
tainly the libelants, in going out to the schooner with a steamer never 
used in mère towing service, on a trip which no available towing tug 
would hâve ventuïed upon, went in the character and with the intention 
of salvors. The master of the schooner that was waiting for help knew 
their vessel when it came, knew it was a wrecking vessel, and could not 
but hâve known that it came on a salving errand. His attempts by a pro- 
posed contract to dégrade the service to one of towage, and to limit the 
salvage reward by an express stipulation, implied that he was aware of 
the purpose of the salvors, and of the character of their expédition. 

It is useless to showfurther that this was a salvage service, both in re- 
spect to the relations of the libelants to it, and of the respondents. I 
hâve gone into the question more fuUy than the nature of the case seemed 
to call for, because there is a growing disposition observable to ignore 
the meritorious character of the salvage service, and to bring it down, in 
ail possible cases, to the level of mère compensation for days' or hours' 
work, This dégradation of the service ought not to be countenanced by 
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a court sitting so near the coast as this does, whereon was wrecked within 
a short time past the Huron, the Harkaway, the Ellizabeth; whereon was 
lost, on the very day when the salvage service under considération was 
completed, a great ship and 25 lives, some of them the lives of heroes 
engaged in the very act of attempting the ha2ardous services of voluntary 
salvors. Salvors are more than common laborers, and their reward is 
of a character essentially différent from wages. 

Corning, now, to consider what ought to be the award in the case at 
bar, I do not find, in its facts and circumstances, much warrant for a high 
bounty. This court must encourage the sending of prompt and efficient 
aid to vessels reported to be in distress on the tempestuous and treacher- 
ous coast trending each way from the elbows of Hatteras. A niggardly 
treatment of salvors who promptly go out upon that coast in stormy 
■weather and seasons on such errands would depress the enterprise which 
prompts such expéditions, and resuit, not only in large losses of prop- 
erty susceptible of rescue, but in much human exposure and suffering 
capable of alleviation, and loss of human life that might often be saved. 
I dare not treat such a subject in such a spirit, and apply a scale of 
wages to salvage services. I think the compensation of thèse libeïants 
for mère towage ought to be at least $500. I doubt if any tug would 
hâve ventured out on the occasion for that amount. I think the reward 
should be $1,000. I will sign a decree for $1,500. 



The Subrey. 

DixoN and others e. The Subbey and others. 

(lyittriei Court, 8. D. New Tork. February 14, 1887.) 

1. Oaubiebs — Oi" GooDB— Cakgo Injobhd — Damages. 

The rule of damages as regards goods delivered at .their destination, but 
injured through négligence, is tlie différence of tlieir market priée in their 
soun,d and in their damaged condition. If destroyed, it is their marlîet value, 
if Sound, at the place of discharge. 
8, Samb— FoBBiGN Mabkbtb. 

No changes in f oreign value can be regarded. 
8. Samb— Duties Paid bt CABnrBss. 

No déduction for unpaid custom-house duties should be allowed to the car- 
rier. , 

In Admiralty. 

Hyland & ZabrisMe, for libeïants. 

E. B. Oonvera, for claimant. 

Beown, J. It is very difficult, under the peculiar circumstances at- 
tending the sale of lemons in winter, to détermine what shoiTld be al- 
lowed for the lemons destroyed by frost in this case. The cases, pur- 
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chased by Smith at $1.75, were bought under the expectation fhai they 
were an average class of fruit, or, as he aftarwartis explained, second 
class; whereas he found them to be third class, and injured. The price 
that he paid was uot for first-cîass iemons. As the lemons had been 
open to inspection, it is not unreasonable to suppose that they failed to 
bring more than él.75, because they were very poor; that is, a third- 
class lemon. I bave carefuUy read over ail the testimony, and I think 
the price for lemons in casés, which are proved to be worth about 50 
per cent, more than for lemons in boxes, should be increased to $2.25 
per case. 

The duties should not be deducted, because no judgment in this court 
would relieve the défendant from his obligation to pay the duties, nor 
charge this obligation upon the libelants. 

' The ship, having completed the transportation contracted for by her, 
is responsible, on account of her n^ligence, for only the market value 
of the lemons at the port of discharge. That rule furnishes complète 
indemnity, because the payment of that sum enables the owner pre- 
sumptively to procure similar goods at the time and place of discharge. 
That rule, therefore, secures restitutio in- integrum. One hundred dollars 
will therefore be added to the principal allowed by the commissioner 
making in ail $340.76, with interest from January 26, 1885. 

In other respects the report is confirmed. 
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Bean V. Clark and others. 
{OirevM Oowt, iV. J). Mio Tork. Mardi 12, 1887.) 

1. Pleaduto — Issue tjpon Insuiticibiït Pleading. 

Having taken issue uppn the plea, the coinplainant cannot af terwards as- 
sert that the f acts alleged are not a good défense to the bill. 

2. CoNTBACTT-PKrvrnr— Who Bound. 

Complainant was bound by a contract, although he did not siçn the written 
mémorandum, and was not mentioned as a party in it, by which suits then 
pending between himself and défendant over the inf ringements of patents 
■were to be dismissed, and défendants were to be licensed to use the patented 
inventions; it appearing that, though complainant did not himself sign the 
instrument, he participated in the negotiation ■which led to its being signed, 
•was présent at the signing, knew its terms, and intended to allow the parties 
who did sign to adjust the whole matter, as they were principally interested 
in efEecting a settlement. 

8. SAMH— COMPLBTBD CoKTKACT. 

A written contract, although înartiflcially drawn, obscure, and capable of 
différent interprétations in several particulars, yet its provisions embracing, 
although in very inadéquate terms, every matter which the parties had defl- 
nitely agreed to, and the icircumstances surrounding its exécution being con- 
sistent with no other conclusion, must be regarded as acompleted agree- 
ment or contract, and uot merely as an agreement to agrée. 

In Equity. 

Hamûton Ward and ParHnson & Parkiruon, for défendants. 

J. R. Swari. and Wood & Boyd, for complainant. 

Wallace, j . The plea qî tlie défendants goes to the whole bill. The 
complainant bas taken issue upon the plea, and the case is now hère upon 
the proofs. The only inquiry is whether the proofs establish the facts 
alleged in the bill. If they do, tue défendants are entitled to judgment 
upon the plea, even though, had the plea been set down for argument, 
the facts averred would not authorize a judgment. Having taken issue 
upon the plea, the complainant cannot now assert that the facts alleged 
are not a good défense to the bill. Story, Eq. PI. 697; Rhode Idandv. 
Massachusetts, 14 Pet. 210; Myers v. Dorr, 13 Blatchf. 22; Bogardus v. 
Tnnity Church, 4 Paige, 178; Birdseye v. Heiliier, 26 Fed. Rep. 147. 
Equity rule 33, promulgated by the suprême court in 1842, déclares 
that if upon an issue the facts stated in the plea be determined for the 
défendant they shall"avail him as far as in law and in equity they ought 
to avail him," It may be that this rule was intended to relieve a com- 
plainant from the hardship of having his suit barred when the facts 
stated are determined in favor of défendant, although they would not be 
a défense. But the language is consistent with the meaning that if the 
plea extends to part only of the matters of the bill the 'suit is to be 
barred so far as the plea extends ; and if this is the correct interpréta- 
tion, the rule does not change the pre-existing practice. The effect of 
rule 33 has not been considered by the suprême court in any reported 
case; and until that court passes upon the question, this court should 
adhère to the décisions in Myers v. Dcnr and Birdseye v. HeUner. 
v.30F.no.4— 16 
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Disregarding those avermenls of the plea which are only matters of 
légal conclusion, the substantîve facts alleged are thèse: That a suit was 
pending, brought by the défendants for infringement of patents belong- 
ing to them against parties w ho were the agents of Mast, Foos & Co. , 
and a suit was also pending brought against thèse défendants by Mast, 
Foos & Co. and the, présent coniplainant, for infringement of patents be- 
longing to the latter; that, in considération of an agreement on the part 
of thèse défendants to dismiss their suit, Mast, Foos & Co. and the coni- 
plainant "agreed forthwith to dismiss their aforesaid hill against the de- 
fendants, and to release and license them" to use their inventions for the 
term of their patents. The pléft then avers that in pursuance of said 
contract, on or about the twénty-sixth day of August, 1882, an agree- 
ment in writing was entered into between the said parties, duly signed 
and executed by the défendants, and by said Mast, Poos & Co., with the 
approval and acquiescence of the complainant, with full authority from 
him to makethe terms and conditions, and grant the rights, licenses, 
and privilèges, therein prbvided for; that the said agreement was at the 
time fuUy understood and intehded by the complainant, and ail the par- 
ties thereto, to be a final agreement, executed, and in force and effect 
from the date thereof, and not à mère mémorandum of an unexecuted 
agraement; that no altération or modification thereof was ever agreed 
upon between the parties thereto; and that the said contract is still in full 
force, and the défendants hâve complied with, and ever hâve been and 
still are ready to comply with , ail the terms and obligations thereof. By 
the contract the parties agrée "that the suits now pending on both sides 
be withdrawn, and that each party take license from the other at a fixed 
price for shop-right, the considération on both sides to be equal ;" that 
they make uniform priées on piimps of the same size, and adopt the same 
discounts to dealers as the minimum priées below which they will not 
sell directly or indirectly, and fis the cost of manufacture may change 
from time to time, and it may be deemed necessary to change the lists 
or discounts, then that such changes of lists or discounts shall be adopted 
by mutual consent; that eachparty is to maintain their own distinctive 
features in their pumps, and not imitate the pumps of the other; and 
that the licenses to each other shall convey the right to use only such 
features as are now used by each. The contract further recites as fol- 
lows: 

"It is also agreed by both parties to this agreement that neither will license 
to others the use of any of those patents to be used in the same territory in 
common with the other, but may license to their successors in business for a 
portion or ail the territory, but with the same restrictions. The adjustment 
of this agreement, as to the foi-ms to be entered upon the court records, shall 
be referred to the attorneys of both parties conjointly. " 

The issues of fact to whichthe proofs are addressed are — Fïrst, whethér 
the instrument of August 26, 1882, was executed by Mast, Foos & Co. 
with the sanction and àpprovâl of the complainant; and, secondly, whether 
this instrument was întended by the parties to be a final agreement in 
force from its date, or merely a mémorandum for an agreement thereafter 
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to be entered into by the parties.- Although the complainant did not 
sign the instrument, and was not mentioned in it as a party, the proofs 
are clear that he participated in the negotiation which led to its being 
Bigned, was présent when it was signed, knew its terms, and intended to 
allow Mast, Foos & Co., who were his exclusive licensees for the Ml 
term of his patent, and the parties mainly interested in the litigation 
with the défendants, to make such an adjustnient with them as aeemed 
at the time to be advantageous to ail concerned. None of the parties 
considered it necessary for him to sign the instrument, but ail assumed 
that Mast, Foos & Co. were the persons interested in adjusting ail ques- 
tions in controversy with the défendants, and had full authority to re- 
lease them from liability for past acts, and license them to use the com- 
plainant's inventions in the future. This is plain, not only from the 
testimony as to what took place during the negotiations, and when the 
contract was signed, but also from the circumstance that the contract 
subsequently prepared and submitted by Mast, Foos & Co. to the de- 
fendants, and which complainant now insists was intended to be the final 
contract, was not to be executed by the complainant himself, but was one 
in which Mast, Foos & Co, and the défendants were named as the only 
contracting parties. 

The purpose of the parties in reducing to writing what they had al- 
ready agreed upon was to enter into a définitive contract covering the 
results of their oral agreement. Protracted negotiations had taken place 
between them. They had arrived at an understanding upon many mat- 
ters which had been discussed. They had agreed that the pending suits 
to which they were parties should be discontinued, and that each should 
be released by the other from liability for past invasions or alleged inva- 
sions of the other's rights. They had also agreed that each should hâve 
the right to use the inventions of the other in the future for manufact- 
uring such pumps as each had been manufacturing in the past, and that 
licenses should be exchanged by which each should convey to the other 
the privilège to do so, and that " the considération upon both sides should 
be equal." They had also agreed to adopt uniform priées for punlps of 
the same sizes, and the same discounts as the minimum priées at which 
each should sell their pumps in the future, To the extent of the under- 
standing thus reached, the agreement which was reduced to writing was 
intended to be a finality. As to other matters, they had not fuUy come 
to an understanding. Among other things, they had not concluded 
fully upon the terms and conditions of the licenses which were to be ex- 
changed. Varions détails relating to the manner in which their future 
business relations were to be maintained had not been adjusted, and 
thèse were intended to be left open for subséquent adjustment. The in- 
strument was not intended to be merely a written mémorandum to serve 
as the basis of an agreement thereafter to be consummated. Upon its 
face it purports to be a concluded contract so far as its provisions extend. 
If, as is insisted for the complainant, the instrument was intended to be 
merely "an agreement to agrée thereafter," there is no reason why it 
should hâve been reduced to writing and signed. It is siient as to any 
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future acts of formai exécution. Although inartificially drawn, obscure, 
and capable of différent interprétations in several particulars, its provis- 
ions embrace, although in very inadéquate ternis, every matter which 
the, parties had deiînitely agreed to. For this reason, as also because 
the circumstances surrounding its exécution are consistent with no other 
conclusion, it seems clear that it was intended to be a final and coni- 
pleted agreement so far as it related to the matters upon which the minds 
of the parties had met. The closing clause of the agreement indicates 
this with great significance. 

It may be conceded that thelanguage of the contract is so ambiguous 
in its provisions relating to licenses that it is incapable of any rational 
interprétation. It may be conceded, further, that the agreement does 
not of itself license the défendants to use the complainant's patented 
inventions, but at best only confers upon them the right to compel 
spécifie performance of the covenant to grant the license. It may be 
conceded that the contract is sp vague and uncertain in this respect that 
spécifie performance could not be enforced. It may be conceded that 
the agreement, and the readiness of the défendants to perfonn it upon 
their part, would not operate as a discharge and satisfaction of the com- 
plainant's claim for damages for previous infringement of his patents. 
If the plea had been set down for argument, thèse points would hâve 
been open to discussion, and it is more than likelythat the complainant 
would hâve prevailed. But the only question now is whether the facts 
set up in the plea are true. As they are found to be established by the 
proofs, thé défendants must prevail. 



BoNAIiD V. MuTDAIi EeSEEVE FuND LiFB Ass'n. 

{Oirmit Court, 8. D. Wew York. February 14, 1887.) 

Attobnbt and Client— Chattgiitg Attobnby— Lien. 

A litigant has the right, in gênerai, to change his attorney at pleasure, nor 
is this right barred by a prior contract to pay the attorney a fee contingent 
on the amount recovered. Such a contract is to be construed as flxing the 
mode of compensation only, subjectto such reasonable changes as subséquent 
circumstances may malte proper. But, where a change of attorney is made, 
it should be upon security for his fées. In this case the plaintiiï was required 
to flie a stipulation with an order declaring the attorney's lien^ro rata upon 
any money or judgment recovered, to the extent that might be thereafter de- 
termined, should the plaintifiE be successful in the suit, and notice of such 
lien should be given the other party. 

Charles B. Meyer, for petitioner. 
J. K. Hayward, opposed. 

Beown, J. a motion is made on behalf of the plaîntiff for the sub- 
stitution of new attorneys, which is resisted on the ground of a spécial 
agreement made with the présent attorney on his taking the cause, to- 
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veit, that he should be paid 10 per cent, of the collections as hîs com- 
pensation. The action was for a recovery of $5,000. upon an Insurance 
of the life of the plaintiffs hnsband, now deceased. 

The right, in gênerai, of a litigant to change his attorney at pleasure, 
has been repeatedly affirmed. Inre Paschal, 10 Wall. 483, 493-496; 
Dodge v. ScheU, 20 Blatchf. 517, 12 Fed. Rep. 515; Inre Wikm, 12 Fed. 
Rep. 235, 238, and cases there cited. In the présent case not much 
progress has been made in the disposition of the cause. A demurrer to 
the complaint has not been argued, and the plaintiff's proceedings hâve 
been stayed until security for costs on her part is filed. The plaintiff 
herself résides in Scotland, and is understood to be in poor circum- 
Btances, Hér attorney in fact, who undertook the prosecution of her in- 
terests hère, desired to be relieved of his charge; and a new attorney in 
fact has been substituted, by whom this application for a change of at- 
torneys in the litigation has been promoted. 

Contracta like that in the présent instance, for the compensation of 
attomefys to be paid from the amount recovered, and contingent upon a 
recovery, are not to be construed as debarring a plaintiff from any 
change of attorney, nor as giving the original attorney an absolute con- 
trol of the Utigation to the end. Such a construction would be iimpolitic 
in its results, and cannotbe sustained. The agreement should be re- 
garded as providing for the mode of compensation only, and subject to 
Buch reasonable changes and provisions as subséquent circumstances may 
make proper. The attorney has a lien upon the papers in his possession 
for his contingent fées, in case of final recover^', to the extent of the 
proportion of services already rendered. The motion for a substitu- 
tion should be granted, upon the plaintiff's stipulation being filed with 
an order entered herein declaring the présent attomey's lien pro rata upon 
any moneys or judgment hereafter recovered, to the extent that may be 
hereafter determined, should the plaintiff be successful in the suit; and 
that notice of such lien be given to the défendant. This will probably 
be a satisfactory security to the présent attorney ; if not, I will consider 
any further application in that respect in his behalf. 



Battell V. Wallace. 

(Oireuit Court, S. D. New Y(yrTe. Pebruary 14, 1887.) 

. LrBBii— One LiBEii does not JtrsTrPY Ahotheb. 

A libel upon the plaintiff cannot be justifled by a previous wbolly inde- 
pendent libel upon the défendant; and the latter cannot even be given in évi- 
dence in mitigation of damages where any considérable interval has elapsed.i 
. Same — Pleadinq Tbtjth in Justification. 

Where the libel complained of is that défendant published that "the 
wretched idiot [meaning the plaintiff] set about to injure us [meaning def end- 

'See Shattuc v. McArthur, 29 Fed. Eep. 136, and note. 
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ant] by tryîng to cast doubt upon some of the early pedigrees as they appeared 
în the Téçister, [ine^ijing defendant's book of pedigrees of horses,]" and dé- 
fendant la his answei* alleged in détail the instances in trhich the plaintiS 
had tried to cast doubts on the earljèr pedigrees in-defendant's register, heM,, 
that thèse allégations were in effect averments of the truth of the alleged 
lifoeloiis matter. and set forth thé spécifie instances referred to in the gênerai 
assertion. Such matter -wàs compétent, under Code Civil Proo. N. Y. §§ 535, 
586., allowing défendant to prove mitigatîng circumstances, and facts not 
amounting to a complète défense, tending to mitigate or reduce plaintiiï's 
damages, u the facts are set lorth in the answer. 

D. ikfcG. ifeaîis, for plaintiff. 
B.B. 2Vacy, for défendant. 

Beown, J. Without questioning the gênerai principle invoked by the 
plaintifF that a libel upon the plaintiff cannot be justified by a previous 
wholly independent libel upon the défendant, and that the latter cannot 
even be giveii in évidence in mitigation of damages where any considér- 
able interval bas elapsed, I am not satisfied that theinatter sought to be 
strieken eut from the answer upon this motion is so independent of the 
libelous matter complained of and set forth in the com plaint as to jus- 
tify me in striking it out, or in holding that it could not possibly be 
given in évidence upon the trial. The complaint allèges that the de- 
fendant published, among other libelous matter, the foUowing: "The 
wretched idiot [meaning the plaintiff] set about to injure us [meaning 
défendant] by trying to cast doubt upon some of the early pedigrees as 
they appeared in the register, [meaning defendant's said book of pedi- 
grees of horses,] " etc. 

The eleventh paragraph of the answer sought to be strieken out pur- 
ports to be a stateilient in détail of the instances in which, as the défend- 
ant allèges, the plaintifif did, as the alleged libelous matter asserts, seek 
to cast doubts on the earlier pedigrees set forth in the defendant's reg- 
ister. In eflfect, it would seem to be an averment of the truth of the 
alleged libelous matter, setting forth the spécifie instances referred to in 
the gênerai assertion. Under the Code this is proper to be pleaded either 
ui justification or in mitigation of damages. Code Civil Proc. §§ 635, 
636; Hatftdd v. Imher, 81 N. Y. 250; Qould v. Weed, 12 Wend. 12; 
Wmver V. Hia, 72 N. Y. 36; Mnk v.Justh, 14 Abb. Pr. (N. S.) 107; 
Ooming v. Oorning, 6 N. Y. 103; JeJ^as v. McKiUop & S. Co., 2 Hun, 351. 

Motion denied. 
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YOUNG V. Rossi.' 

WiLLAED V. SaME. 

(District Court, E. D. New York. March 24, 1887.) 

Falsb Imfrisonmbnt— No Espbcial Loss— Rbcotbbt. 

On the évidence, hM ttat, as no loss resulted to lUe libelants from the ad- 
mittedly wrongful détention on board defendant's vessel, $100 would be suf- 
flcient rémunération for the infringement of their personal rights. 

In Admiralty. 

Goodrich, Deady <k Goodrich, for libelanta. 

Bwtkr, Stillman & Hubbard, for respondent. 

Bekedict, J. Thèse cases can be disposed of together. In each case 
the libelant seeks to recover of the défendant damages for false imprison- 
ment. The wrongful détention of the men on board his vessel by the 
défendant is admitted. But it is not a case for large damages; no loss 
resulted to the libelants from their détention. If $100 be paid each 
libelant, a sufiScient rémunération wiU be received for the infringement 
of their personal rights and any inconvenience to which they were put- 

Let each libelant hâve a decree for $100, and his «osts. 



United States v. PouLSON.f 

IBîairict Court, E. D. Pennsyhania. March 18, 1887.) 

Pensions— Aobnt'8 Bond — Subetibs— Intekest. 

In an action by the United States against a surety on an officiai bond, where 
no demand had been made upon the surety to make good hiS principal's de- 
fault, interest will be charged only from the day of service of the writ. 

Swr Rule for a New Trial. 

This was an action brought by the United States against John G. Poul- 
son, a surety on the officiai bond of F. F. Burmeister, who was pension 
agent at Philadelphia from February, 1867, to May, 1869. The bond 
was joint and several, and was dated March 13, 1867. Burmeister's 
last monthly statement showed a balance due him by the United States 
of $4,531.26. No demand was made uponthe surety to make good his 
principal's default prior to the issuing of the writ, in the latter part of 
1886. The jury returned a verdict for the United States for $13,006.27, 
with 17 years' interest, making together $26,656.27, whereupon the de- 

'Eeported by Edward G. Benedict, Esq,, of the New Yorlc bar. 
'Keported by C. B. Taylor, Esq., bf the Philadelphia bar. 
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fendant moved for a new trial, and assigned, inter alia, the followîng 
reason: " Because the learned judge refused to affirm the second point 
of the défendant, viz., that, if the jury believe that no notice had been 
given to the défendant (surçty) until a short time prior to bringing suit, 
no interest should be charged against the sureties." 

George K, Cross, for the rule. 

In the matterof interest found by the jury, under the direction of the court, 
it is admitted that it is excessive, and should hâve been computed frora Sep- 
tember 14, 1886, theday of service of the writ of summons in this case, and 
the flrst notice of the surety of the settlenient of the aecount of his principal, 
and on this ground àlone a new trial should be awarded or a remittitur flled. 
Where verdict is received or rendered on insufflaient évidence, the reniedy is 
a motion for a new trial. The City v. Bahcock, 3 "Wall. 240. As in the inat- 
ter of interest, it is due only on the ascertaine'd balance of an aecount from 
the time of a demand for payaient. It is not due as of course upon an aecount 
current, or an unliquidated debt. Orawford v. Willing, 4 Dallas, 286. 

JôAn ^.Fafenime, U. S. Dist. Atty., conira. 

BtTTiER, J. On hearing the rule for new trial, the question was 
raised, for the first time in the case, whether the plaintifiF was entitled to 
interest, under the pleadings and évidence, prior to service of the writ. 
Notwithstanding the late hour at which the question was raised, I con- 
sider it just, under ail the circumstances, that the court should consider 
it, as if made on the trial. The case seems to be undisfinguishable from 
U. S. V. Ourtis, 100 U. S. 119. No demand had ever been made on 
the principal prior to the service of the writ. The interest should be 
calculated from that period only. If the plaintiff will sign and put on 
the record a relinquishment of the excessive interest embraced in the 
verdict, judgment may be entered for the balance, ail other exceptions 
being dismissed. If such relinquishment be not filed within 15 days, 
the rule for new trial will be made absolute. 



United States v. Lantey and others. 
(Où-cuit Court, S. D. New York. March 31, 1887.) 

1. CsmiSKXi Pbacticb — VBNan— Bbmotal of Pbisonbrs— Evidbitce. 

Where prisoners. hâve been held by the commisaioner upon conflicting évi- 
dence, both as regards identity and the commission of Ihe offense, for re- 
moval to another district for trial, under section 1014, Bev. St., and there is 
Bufflcient proof both of identity and criminality, aside from the évidence in 
behalf of the prisoners, the court should not examine the évidence as an 
original question, but is required by section 1014 to issue the warrant of re- 
moval. 

2. BtmoLABT— Bbbaking into Post-Opficb— Rev. St. U. 8. § 5478. 

Section 5478, Rev. St. U. S., requires évidence of forcible breaking into 
the premises. Persons found attempting a burglary are not entitled to the 
beneflt of any presumption that they had previously secreted themselves 
within the building, it appearing that ail persons had apparently been previ- 
ously removed from the premises. 
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Stephen A. Walher and B. B. Poster, for the United States. 
John H. Kitchen, for the prisoners. 

Beown, J. The prisoners were arrested in this district on a charge of 
felonionsly breaking into the post-office in Jersey City, and hâve been 
held by â commissioner hère upon the évidence taken before him under 
sections 1014 and 5478 of the' Revised Statutes, for removal to New Jer- 
sey for trial. Counsel in behalf of the prisoners objèct to this removal, 
and it is agreed that the matter should be decided as npon habeas corpus 
and certiorari. 

The rule upon that subject is that the commissioner's conclusions upon 
the proofs before him cannot be reviewed or set aside upon habeas corpvs 
if thére was compétent évidence of the crime alleged, and also évidence 
tending to show the probable guilt of the prisoners. In re Fowler, 18 
Blatchf. 430i 443, 4 Fed. Rep. 303; In re Day, 27 Fed. Rep. 678, and 
cases cited. In this respect there is no différence between extradition 
proceedings and a removal under section 1014, Rev. St. It is hot the 
commissioner's office to détermine finaUy the question of guilt or in- 
nocence, nor would it be proper for the commissioner to refuse to hold 
the prisoners for trial simply because the aecused, as in this case, hâve 
produced évidence which, if alone considered, might be sufficient to 
acquit them. In this case there is doubtless conflicting évidence. It is 
the province of a jury, upon a proper trial, to détermine what évidence 
to believe and what to reject; and of the commissioner, to détermine 
whether it was reasonably sufficient to hold for trial. Aside from the 
prisoners' évidence, there was cleârly sufficient proof of the identity of the 
prisoners with the persons seen in the post-office building at the time of 
the burglary. I bave no authority under section 1014 to say that the 
commissioner was not juStified in holding them for trial. The prisoners 
having been "committed" for trial by the commissioner upon compétent 
proof, it is made "the duty of the district judge" to "issue the warrant 
of removal." 

As respects the forcible breaking into the building, the fact that the 
prisoners were found in the building after the building had been closed 
for the night, and after ail persons had been apparently reinoved, is 
sufficient prÎTïia fade évidence of a forcible breaking. The prisoners are 
not entitled to the presumption that they had hidden themselves within 
the building merely because they had been seën with other persons law- 
fally in the premises before they were closed for the night. The time 
of the attempted burglary is not to be taken too rigidly; and, if any of 
the prisoners were out of New Jersey up to the time of closing at night, 
they could only hâve been found afterwards in the building by breaking 
in. The commissioner discharged one of the persoûs arrested, and I am 
not authorized to disturb bis conclusions upon the évidence as to the 
others. 

The removal must be ordered. 



234 FEDERAL EEPORTER. 

MoNTBOsis V. MabIB. 
(Circuit Court, 8. D. JVew York. March 31, 1887.) 

1. PatbitTs ïob Inventions— Oo;pABTNHRS—DrssoiiiJnon'—lMPUED Licensb. 
The estent of an implied Ikense to make and sali patented articles is to be 
construed according to tbe preaumed intent of the parties, as inferred from 
the circumstances. 

a. Same— Rbcbivee'b Right to SHLir— Injtjnction. 

A flrm baving been largely engaged during several years in manufacturing 
and selling stoves upon designs patented by one of the partners, and accounts 
between them having been repeatedly settled embracing such sales, and the 
profit^ thereon, as flrm business, Jield, without regard to the question whether 
the patent was equitably the exclusive property of the patentée, (1) that a 
liC^nse bv the patentée to the flrm to make the stoves and to sell those man- 
ufactureawas implied; (2) that such license, by necessary implication, was co- 
ettenSive with the business of the flrm, and continued nntil tbe copartnership 
aSaii's.were wotind up by any lawfnl agencies for that purpose; (8) that, con- 
sequerttly, the copartner of the patentée had the same authprity after dissolu- 
tion as beiore to sell for tbe beneflt of the flrm the stoves manufactured for 
sale before dissolution; and (4/ that a receiver of the partnership eflects, ap- 
poiatsd by a state court in a suit brought for vyinding up the affaira of the 
p^tnership, bad a slmilar Authority to sell the stoves remaming on band, both 
as the représentative of the parties, and as a lawf ul agency for closing up the 
' partnership business, and was by necessary implication iucluded in tbe im- 
! pUed license; an application for an injuuctioa to restraiu bim from selling 
was theTef ore ref used. - 

On niption for Injunction. 

.Ê.iV. ZWcierson, Jr., for compl£unant. 

CtfiLrence H, Frost and Geo. F. Betta, for défendant. 

Bbqwn, J. In a suit brougîitin the state court for winding up the 
copartnership ôf Montross & Xi^t, of which the complainant was a 
member, the défendant in February last was appointed receiver of the 
partnership éffects. Ampng the assets that came in to his hands are 
stoves of varions pattems, manufactured in the ordinary course of the 
finn business under patents issued, during the çoritinuance of the part- 
nership, to tne plaintiff individuaUy; and also patterns, moulds, and 
dies use4 in the manufacture. The copartnership, with some changes in 
its menibers,; bad éxisted for many years, and a large quantity of stoves 
under the çomplainant's, patents Had been manufactured and sold by the 
firm in the ordinary course of its business, for the.benefit of the firm; 
and itsaccounts had been at yarious, times adjusted and settled between 
the copartijiers, including the manufacture and sale of similar stoves. 
The stoves that hâve corne into the Jiiands of the receiver were manufact- 
ured during the copartnership, and are those only which remained un- 
disposed of at the dissolution çf the firm. The plaintiflf seeks to enjoin 
^he defen^apt from selling thepe stoves, and the dies, patterns, etc., 
iipon the ground that the' plaintiff is the sole owner of the patents un- 
der which the stoves were made; and that whatevpr license might be 
implied in favor of the firm, or of the copartner, tent, to make and sell 
the stoves during the continuance of the firm, such license was a purely 
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Personal bne; that the licetise to make and to sell are distinct, substantive 
rights, and that any implied license either to make or to sell was deter- 
mined instantly upon the dissolution of the firm; and that the receiver, 
therefore, acquired no authority to sell, and cannot do so without in- 
fringement of the complainant's patent-rights. 

It is not disputed by the plaintiff that a license to the firm of Mont- 
ross & Lent is to be legally inferred from the circumstances, "to manu- 
facture the patented articles, and to sell such of them as were sold dur- 
ing the existence of the firm." The facts and the circumstances, includ- 
■ ing the conduct and acts of both parties during a long séries of years, 
are such as to leave no question of a license to that extent. See Hap- 
good V. Hmitt, 119 U. S. 226, 232, 7 Sup. Ct. Rep. 193; Wade v. Metcaif, 
16 Fed. Rep. 132; American Tube-ioorh v. Bridgewater Iron Go., 26 Fed. 
Rep. 334; Eerman v. Herman, 29 Fed. Rep. 92. 

In Adama v. Burhe, 17 Wall. 453, 456, Mr. Justice Miller says: 
" The right to sell and the right to use are each substantive rights, and may 
be granted or conferred separately by the patentée. But in the essentiîd 
nature of tfaings, when the patentée, or the person baving his rights, sélls a 
machine or instrument whose sole value is in its use, he reçoives the consid- 
ération for its use, and he parts with the right to restrict that use. " ^■ 

Ail the stoves manufactured by this firm were made for the purpose 
of sale, and not for use by the firm. The same facts, therefore, that war- 
rant and necessitate in this case the inference of a license to manufacture, 
necessarily include the right to sell as well as to make, as that was the 
only purpose and interest of the firm in their manufacture. FoUowing 
the language of Mr. Justice Miller above quoted, the sole value of the 
license and of the stoves to the firm in this case was the right to sell 
them. The license implied hère was undoubtedly a license to make and 
to sell. 

I see no just reason for holding the license to sell, implied under such 
circumstances, to be ended at the moment of the dissolution of the firm. 
The language of the circuit judge in Hapgood v. Hemtt, supra, and ap- 
proved by the suprême court, that "the right, being a mère personal 
one, was not transférable, and was extinguished by the dissolution of 
the corporation," must be interpreted in refetence to the facts of that 
case, which had référence only to new goods, made by an independent 
corporation after the dissolution of the former corporation. 

The implied license that is inferred from the acts and dealings of the 
parties is in the nature of an estoppel to prevent what would otherwise 
be a gross injustice, if not fraud. Every reason that exists for inferring 
a license to sell before dissolution the stoves that were made by the 
firm for the purpose of sale, applies equally in favor of a license to seU 
after dissolution such stoves as then remained unsold, for the purpose 
of winding up the concem. As respects the right of the copartner Lent, 
I know of no principle of law that would make his right tO' sell after 
dissolution any less than before. A partnership, and the rights of part- 
ners, are not ended by dissolution. A dissolution, as Kent observes, 
(3 Kent, Comm. *63,) is "in some respects prospective only*" While 
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neither party c?in bind the other by new contracts, both hâve the sanie 
right as before to aell the partnership effects for the purposes of settJe- 
ment and distribution. "A dissolution," says Denio, J,, in Robbins v. 
FuM&r, 24 N, Y. 57.0, "though it annulled the powers of the respective 
partners for many purposes, * * * did not put an end to their 
authority to administer the assets in accordance with the rights and 
interests of the parties interested in them, and with the intention of the 
partnership enterprise. For this purpose the partnership is considered 
as continuing," For that purpoae, say the court in Murray v. Mumford, 
6, Cow. 441, "the partnership may be said still to continue, with ail the 
incidents belonging to that relation." 

It is évident, therefore, that Lent, as one of the partners, had an equal 
right with the complainant to sell the stoves on hand after the dissolu- 
tion as mucb as before. That right still exists in him, except in so far 
as it is abridged by the appointnaent of the défendant as receiver in the 
action pending between the parties in the state court. The receiver in 
such a case is (but the arm qf the court to carry eut and perform what 
the court adjudges ought to be performed as between the parties to the 
cause. So long as one of the parties has a légal right to sell the pat- 
ented article. Or bave it sold for the firm's benefit, the court, having ju- 
risdiction of the parties and of the subject-matter, must bave the power, 
through its receiver, to do what either of the parties bave the right to 
bave done. In substance and in effect, the sale in such a case is through 
an agency and an authority invoked by a party who has a right to sell, 
and who asks the aid of the court for that purpose. The gênerai rule 
that a mère naked.license is not transférable seems to me to bave no ap- 
plication to such a case; because the receiver sells for the benefit of the 
îicensees themselves, not for the use and benefit of others. Thèse stoves, 
to the value of about $16,000, are lawfully in the receiver's hands, to 
be sold for the benefit of the firm, who were licensed to sell them, and 
whose right to sell them, or to hâve them sold, exists still, notwithstand- 
ing the dissolution. If they cannot be sold by the receiver, they can- 
not be sold by any one ; since bis authority, for the time being, standg 
in lieu of that of the parties themselves. It would be an opprobrium 
upon the law, and a gross incongruity, to hold that the court could not 
effect, through its receiver, upon a disagreement of the parties, a sale 
that either of the parties is authorized to make ; or that the complain- 
ant, from mère obstinacy or caprice, might legally insist that the firm 
property that he had licensed to be made and sold for the firm's benefit 
shpuld be broken up into oltl iron, instead of being devoted to the uses 
of the firm; and it would be a strange perversion of equity to sustain 
such a purpose byinjunction. 

Again, there is no reason for treating the implied lieense in this case 
as a mère personal privilège, to be exercised by the partners in person 
alpne. The extent of a lieense is suph as the con tract of the parties 
makes it. Bku^ v. Hubbard, 3 Ban. & A. 39; lÂghtner v. Boston & 
A. R. Oo., 1 IjOw. 338. If made to the licensee "and assigns," it is 
transférable without limit. The lieense may, indeed, be made expressly 
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to an îndividual, to be used by himself alone, and not through agents 
or employés. The extent of the license is a question of construction, 
and, as in the case of other contracts expressed or implied, is to be de- 
termined in accordance with the intention of the parties. A license to 
a man engaged in business to make and sell a patented article in his 
business generally, unless there were sometbing else to restrict it, wouid 
manifestly be co-extensive with his business, and would continue till his 
business was wound up. The licensee in such a case is not restricted to 
manufacturing with his own hands, or selling by his own personal efforts 
only. He may employ as many hands and as many salesmen and agents 
as his business will admit. So long as the articles are made and are sold 
in his business, and for his use and benefit, the sale would be within 
the license, though effected by the hands of hundreds of différent agents 
and employés. 

The license necessarily implied from the circumstances in this case is 
a license to manufacture during the continuance of the firm, and to sell 
ail the manufaetured articles for the benefit of the firm until it is legally 
wound up, after dissolution as much as before, and by any agency that 
may be legally invoked in order to wind up the business. The Ucense 
must be construed as so intendedj because any other construction would 
be unreasoûable and ruinous. A sale by a receiver of the stoves lawfully 
manufactaired for the purposes of sale during the continuance of the 
partnerShip is by necessafy implication a part of the license to the firm 
to manufacture and sell; because the receivership is a lawful agency for 
the sale of the firm assets for the benefit of the firm, as much so as that 
of a salesnaani appointed by the parties theraselves to efîect the same ob- 
ject, either during the partnership, or after its dissolution. 

Substantially the same question is presented upon the insolvency or 
death of one who had been licensed by the patentée to make and sell 
the patented article, as respects the right of the exécuter, administrator, 
or assignée in insolvency, as the case may be, to sell the goods remaining 
on hand at the time of the licensee's death or insolvency. If the license 
was not to assigns, it is settled that no new goods could be made under 
the license by the assignée or personal représentatives of the licensee, 
though the term of the license had not expired. Oliver v. Rumfffrd 
Chem. Works, 109 U. S. 75, 83, 3 Sup. a. Rep. 61; Ourran v. Craig, 
22 Fed. Rep. 101. But though this situation, as respects goods on 
hand, niust hâve arisen often, no case bas been cited, nor hâve I found 
any» in which it bas been denied, or any doubt intimated, that the as- 
signée or executor might lawfully sell the patented articles that had been 
lawfuUy mâde for sale under the license. This is no slight négative 
évidence of the practical interprétation, at least, of the intent bf such 
a license. Were the rule of law otherwise, since death may happen 
at any moment, no one could venture to do business under. such a 
license, except at the péril, in case of death, of the loss, it might be, of 
ail his capitÉd. If the license were in writing, a provision might doubt- 
less be insérted providing for the winding up of the business by personal 
représentatives, or an assignée, though no gênerai transfer "to assigna" 
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was întended. Slich a spécial provision, however, would hardly be ex- 
pected; and in my judgment it is not necessary, becausefairly contained 
by necessary implication in the licènse to make and sell. As respects 
the construction of the extent of the license in particular cases, see Bdd- 
ing V. Tumer, 8 Blatchf. 321; ïdghMer v. BosUm&A. R.Oo.,1 Low. 338, 

A further ground for holding that the complainant's license extended 
to a saleafter dissolution is found in theartides of copartnership, which 
contain a provision that either partner upon dissolution may acquire the 
firm property upon an offer and acceptance of some sum to be named. 
This neoessarily implies that any such stoves remaining on hand at the 
time of dissolution are a stibject of sale to or by either partner alike, and 
hence it imports a license to Lent to acquire tiie property individually, 
for the purposes of gênerai sale, and is therefore practically équivalent to a 
license to Lent or his assigns. Wàde v. Metcaif, 16 Fed. Bep. 180. This 
part of the motion must therefore be denied. 

As respects the pattems, etc. , inasmuch as thèse would be of no use, 
or of triâing value, except for the further manufacture of stoves, the right 
to sell them, with the right to manufacture stoves, would dépend upon 
the équitable right of Mr. Lent to a partnership in the complainant's 
patents. But as I am not able at présent to examine that branch of the 
motion, and there is urgent need for an immédiate décision as respects 
the stoves, I décide only to rélieve the défendant irom the stipulation 
made by faim in this cause on ihe fourth of "March, 1887, so far as re- 
spects lîie stoves, and to continue the stipulation in fiill force and efièct 
for 30 days irom this date, as respects the other articles except stoves; 
and that the motion as respects l^e patterns, etc., retaiu its place on the 
motion calendar for further hearing. 



Railwat Register Mantjf'g Co. «.Broadway & Seventh Av. R. Co. 

{(Kreuit Court, 8. D. Jfew York. March 11, 1887.) 

PATEirro roB Iitvbntions— Rbsistbb fob Cab Fases— Ixfbinoeubnt. 

A patent, No. 260,626, dated July 4, 1882, çranted to John B. Benton for an 
improvement in car-fare reglsters, andxonBisting of a combination which in- 
cludeB a tell-tale hand to indictite any failure to reset the trip-hand of the 
reg^ster at zéro at the commencement of a trip, is not infringed by a device 
incapable of being flzed at the point where registration is begun away Irom 
the prOper place, so as to indicate that fact, or act as a tell-tale at aU. 

In Equity. 

Edward N. Dickeraon, Jr., for plaîntiff. 

John F. DUlon and John Dane, Jr., for défendant. 

WatEELBR, J. A permanent injunction has been granted In this cause 
ftgainst further infringement of the plaihtifiPs patent No. 260,526, dated 
July 4, 1882, and granted to John B. Benton for an improvement in 
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fare-registers. The patented invention is a combination which includes 
a tell-'tale hand to indieate any failure to reset the trip-hand of the reg- 
ister at zéro at the commencement of a trip. 26 Fed. Rep. 522. The 
tell-tale hand of the patent is moved with the trip-hand in resetting, and , 
if they are reset at zéro, moves with it in registering fares until they are 
again reset. If they are not reset at 4ero, the tell-tale hand remains at 
the place at which they are reset when the trip-hand moves forward in 
registering fares, and indicates that registration was begun at a wrong 
place. The tell-tale hand of the infringement moves the trip-hand for- 
ward in resetting, and is left by it when registration begins; and, if that 
is begun at any place other than zéro, it indicates that fact. Since the 
injonction , the défendant hascommenced using anotber resetting de vice, 
which the plaintiff claims is an équivalent of the tell-tale hand in the 
combination, and a colorable attempt to évade the injunction. The 
plaintiff has moved for an attachment on account of this use of that de- 
vice. This device resets the trip-hand by moving it forward, and has a 
stop by which it cannot move the trip-hand beyond zéro. If it is stopped 
short of zéro, and r^istration is begun, it can be moved up to zéro when 
the trip-hand hâs proceeded in registration to tha,t point or beyond; and, 
if it is stopped at zéro, it can be moved back from that point ^.t any 
time, and forward to it again, without interfering with the tipip-hand iij 
registration. ■'• It is thereforé a stop on moving the trip-hand forward be- 
yond zéro, but is not capable of being fixed where registration is begun 
away from the proper place so as to indieate that fact, or act as a tell- 
tale at alL Thereforé it is not the équivalent of the tell-tale hand in the 
combination, and its use is not a violation of the injunction^ 
The motion is denied. 



KiTTLE p. Hall and others. 

(fli/reuit Court, 8. B. Nevo York. March 9, 1887.) 

Patents tob Invbntioiïs— iNVAi-œ Ci.AiM—DiscLAiMEB—lNi'RiNaEMBNT— Dam- 
ages. 

A patentée who has retained, during the life of his patent, an învalid 
claim, may recover upon the valid claima, though he flled no disclaimer after 
the décision holding the claim invalid, it appearing that the patent was then 
about to expire and that it was too late to ûle a disclaimer. 

In Equity. 

The court heretofore decided {SKtOe v. Hall, 29 Fed. Rep. 508) that 
the complainant, although the third claim of his patent was invalid 
as having been irregularly inserted, was, nevertheless, the patent being 
about to expire, entitled to a decree for an accounting as to the valid 
claims. No disclaimer was filed, and the défendants now move to dis- 
miss the bill for that reason. 

James P. Ihsler, for complainant. 

James A. Whitney, for défendants. 
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CîoxE, J. It is unnecessary to follow the very elaborate discussion by 
counsd of the question involved further than to say that I am quite 
clearly of the opinion that the décision in Yale Loch Co. v. Sargent, 117 
U. S. 536, 653, 554, 6 Sup. Ct. Rep. 934, niust be regarded as a con- 
trolling authority in favor of the complainant. That was a suit upon a 
reissued patent containing five daims. Only one, the first, was alleged 
to be infringed, and apparently this was the only claim considered in 
the court below. The complainant obtained a decree for an injunction, 
and for damages amounting to several thousand dollars. The suprême 
court held that claim No. 4 of the reissue was clearly void; that there 
was no unreasonable delay in filing a disclaimer, for the reason that the 
patentée had not before been informed of the invalidity of the claim 5 
and that ûo disclaimer could theiî be filed, aa the patent had expired. 
Thie decree, except as to costs, was, nevertheless, in ail things aflBrmed. 
In other words, a patentée who had retained, during the life of the patent, 
an absolutely invalid claim, wàs permitted to recover upon the valid 
claims, though no disclaimer was filed or was possible when the décision 
was rèndered. In the case in hand, for various reasons not necessary to 
disôuss, the hearing wâs delayed until within a few weeks of the expira^ 
tion of the patent. The' complainant was then for the first time told 
that his third daim was void. After the décision was made, it was 
probably too late to file a disclaimer; but, in any event, it would bave 
beeh operative for less than a day, tmdthe filing would hâve been a vain 
and inconsequential act. It would, in such circumstances, be most in- 
equiteble, after deciding that the complainant bas made a meritorious 
invention, to turn him out of court upon the application of an infringer, 
unless the proposition that he is remediless is an exceedingly plain ohe. 
Believing, however, that the doctrine of the Yak-Sargent Case will re- 
quire an af&rmanee of the decree in this regard, it is clearly the duty of 
tiie court to deny the motion. 

A decree should be entered fpr the complainant in accordance witb 
the décision heretofore filed, but without costs. 
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May V. JuNEAtJ Cô. 
(Cvreuit Court, W. B. Wiscomin. February 11, 1887.) 
1. Patents fob Inventions— Liabilitt op Countt pob Infbingbmbnt— Fratj» 

QP CONTBACTOR POB COUNTT JAIL. 

A contract for building a county jail provided for a patent look de vice, 
which was put in by the contractor or a subcontractor, but without authority 
frora the owner of the patent. In less than two years after the countj' look 
possession of the jail the patent expired, and in the mean time the lock de- 
vice was not used. Thé county authorities knew nothing of the contractor 
having put in the lock without authority from the patentée. Eeld, that the 
county was not liable in tort for infringement of the patent.* 
8. Samîb—Assignment— Damages fob Peiob Inpbingements. 

The assignment of a patent does not ordinarily transfer the right to dam- 
ages for infringements prier to the assignment; and héld, that a sale and as- 
signment by an administrator, under order of court, of a number of patents 
belQDging to the deceasQ4> some of which had expired, the sale being for a 
Bominal sum, contained no circumstances to vary the gênerai rule. 

G. W. Hadetm, {M. C BUrch, of counsel,) forplaintiff. 

F. iS. Vééder, {Pinney & Sanbom, of counsel,) for défendant. 

BuNN, 3., (charging jury.') This is an action of trespass on the case 
under the laws of congress for the infringement of a patent-right. The 
évidence being in on both sides, the dèfendant's counsel now asks the 
court to instnict the jury to return a verdict for the défendant, upon the 
foUowing grounds, to-wit: First, that the action being in tort for the in- 
firingeinent of a patent-right, the county is not liable; second, the assign- 
ment of the patent from the executor to the plaintiff did not carry with 
it thé r^ht to maintain actions for infringement of the patent occurring 
previous to the assignment of the patent, and during the life-timé of her 
^usband, the patentée. 

I When this case was before the court upon demurrer to the coraplaint, 
the first question above stated was argued and submitted, and the court 
iooked ihto the authorities, and considered the question of the liability 
of a county in such a case. The demurrer was overruled pro forma, and 
the question reserved for further consideraion upon the trial, when it 
was suppose^ the facts would more precisely appear. The évidence is 
uow in, and there is no question made about the facts. From thèse it 
appears that the plaintifPs patent consists in a certain device for locking 
and uûiocking at once ail the cells of a jail by the sherifîor tumkey from 
the outside, standing in a position where he can view the interior of the 
jaU, aûd observe the situation and attitude of the prisoners, and so shield 
himfaelf from assault by any desperate or ill-dispôsed prisoner. The pat- 

' A cityls liable in its corporate capacity for the infringement of a patent, Afunson y. 
City of JNew York, 3 Fed. Kep. 339, although the infringement was by the flre depait- 
ment of the cîty, and such department was separately incorporated, Bricklll v. City of 
New York, 7 Fed. Rep. 479. 

Se'e, also, May v. Mercer Co., poat, 246 ; May v. Logan Co., poit, 250 ; Mây v. Buchanan 
Co., 29 Ped.Rep. 469; May V. County of Fond du Lac, 27 Féd. E«îp. 681. 
' v.SOr.no.é— 16 
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ent was issued to Edwin May, October 4, 1859, and was to run 14 
years, or until October 4, 1873. There was an extension for seven 
years, which continued thelife of the patent nntil October 4, 1880, when 
it expired. The Juneau county jail was built by a contractor, under a 
contract made with a committee acting for the county, in the summer 
of 1878. The contract provided for one of thèse locks, and the con- 
tractor, through a sub-contractor of the iron work of the jail, pursuant 
to his contract with the committee, put it on in the fall of 1878. The 
évidence, which is uncontradicted, shows that the county took posses- 
sion of the jail about the first of January, 1879, but that this lock device 
was not used during that or the succeeding year, until after October 4, 
1880, when the patent expired, ànd that neither the building commit- 
tee, sheriff, nor architect knew anything of the patent, or that the con- 
tractor or subcontractor had put in the device without authority from 
the patentée. 

Under thèse circumstanees, it is difficult to isee upon what principle 
the people of the county, who must be tàxed to pay any judgment the 
plaintifï may recover, can be held liable in tort for the infringement. 
The contractor, no doubt, might be made liable if he put in the device 
without authority from the patentée. And my first impression was that 
the county, if it adopted the device and used it, could not be heard to 
say that it had not authorized it, and in doing so had infringed the plain- 
tiffs patent. But the more I bave thought of the question, and looked 
into the adjudged cases, the more hâve I been led to the conclusion that 
there is no principle of law , in the absence of any statutory provision, by 
virtue of which the county can be held iU; this form of action. , ^ The same 
question was argued on gênerai demurrer before the United States circuit 
court for thè, Southern district of Ohio in the case of Jacoba y, Board 
Corners HamÛton Co., 1 Bond, 500, ànd it was there held that the board 
of county commissioners could not be made liable in their officiai capàc- 
ity; following Gommissicmera HamUton Go. v. Mighels, 7 Ohio St. 109, a 
leading and well-considered case, where ail the authorities are reviewed. 
The question has also been decided in the sanie way by the suprême court 
of lowa, and by various other courts. It would be difficult to answer 
the reasoning of thèse cases. At least, I bave found it so. There' are 
also some facts in this case, very favorable to the county, ïiow appearing 
on the trial, which did not.appear in the adjudged cases referred to, and 
which were not presented by the demurrer in this case. 

The way it now appears, from the undisputed évidence, is that the 
tax-payers of the county, who are the rpal parties ininterest défendant, 
hâve had nothing whatever to do with the alleged infringement of the 
plaintifif's right. They hâve not infringed it themselves, nor authorized 
any one else to so4nfringe it; and, if this is so, it is difficult to discover 
upon what principle they can be made to suffer as for a trespass. They 
■ hâve paid for wlmt they got, and got what they paid for, without any 
knowledge or intimation that anybody's rights had been infringed by 
the contractor until this suit was brought; and, though they paid the 
contractor for it, they had no use of the plaintifs device until after the 
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patent had expired. Whether they hâve ever used it since I believe 
does ïiot appear in tlie évidence. 

I am unable to discover anything in the case to connect the building 
commïttee with the infringement of the patent; but, even if there was, 
it would by no means foUow that the conséquence of the malfeasance 
could be visited upon the couuty. They were appointed by the author- 
îtiés of the county, the county board of supervisors, for certain specified 
and limited purposes. They were to make, receive, and examine plans 
and spécifications, receive bids, and let the contract on behalf of the 
county. Their authority did not extend to the doing of any unlawful 
act whatever, and therefore, if they had infringed the plaintiff 's right in 
80 doing, they were not acting within the scope of their authority. 
There is no one authorized to act as the gênerai agent of a county. The 
relation of principal and agent does not exist between a county and any 
of its officers. AU its officers are chosen with certain spécial and enu- 
merated powers, which they cannot transcend. So long as they keep 
within thèse powers the county is bound, but no further. 

The county itself is but a political subdivision of the state, created by 
the sovereign power of the state, and set apart for certain political and 
administrative purposes. The authority which it exercises is but part 
and parcel of the gênerai police and administrative power of the state. 
The people of each county, it is true, hâve power to tax themselves for 
the building of a court-house and jail, and it is their duty to do so; but 
thèse, again, when constructed, are a part of the gênerai agency and ap- 
pliances which the state adopts for the gênerai administration of justice 
in the state, and the people of the county hâve only an interest in them 
in common with ail the people of the state. The administration of civil 
affairs is imposed upon the county, not at their own solicitation, but by 
the sovereign power of the state. It is not so with municipal corpora- 
tions proper, like cities and villages, which obtain their charters upon 
request, and which are granted certain privilèges and franchises which 
are of value to the incorporators, and in which they hâve a direct interest 
not shared by others. And this seems to be one ground, perhaps the 
main ground, of distinction between the liability of cities and villages, 
which are municipal corporations proper, on the one hand, and towns 
and counties, which are but quasi corporations, on the other. The 
former may be held liable for the misfeasance or non-feasancè of their 
officers acting in the line of their authority, while the latter, it is gener- 
ally held, cannot be, uniess made so by statute. The distinction is 
weïl grounded, and, I am inclined to believe, though with no very high 
degree of confidence, is applicable to the case at bar. 

But on the proposition that the undisputed facts of the case do not 
implicate the building committee in the alleged wrongful act I hâve 
Bomethîng more of confidence. The committee let the contract to cer- 
tain builders or contractors, engaged in an independent caliing, to fur- 
nish ail materials, and construct the jail açcording to certain plans and 
spécifications. Among other things, the contractors were to put in this 
device for locking and unlocking the jail and cells, which the committee 
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then found in use in other jails and prisons of the state. Is there any 
implication that the committee, in so doing, authorized or contemplated 
a trespass? Is not the implication rather that the contractor was to put 
this lock in, as he did everything else, at his own expense, and in a le- 
gitimate way, the county paying for the building when finished? Sup- 
pose the contract had provided that the builder should construct the 
chimneys of Philadelphia pressed brick, orshingle the roof with sawed 
shingles. Suppose, further, that there was a patent upon the manufact- 
ure of Philadelphia pressed brick, or upon sawed shingles. The con- 
tractor, instead of bargaining with one who owns the patent, or has the 
right to manufacture thèse articles, takes them, we will say, by a tres- 
.pass, from some person who has made them in violation of the patent. 
They are put into the structure of the jail, and become a part of the 
realty, The title changes, though the articles are taken by a trespass. 
The county, without any knowledge of the wrong, accepts the building, 
and pays the contractor. Is it not évident that the owner of the brick, 
or of the shingles, though taken from him wrongfuUy, can neither re- 
claim hia property, nor maintain trespass against the county? And is 
the owner of the patent in any différent or better plight? Must he not 
look to the contractor or to the manufacturer for redress, rather than the 
people of the county, or the building committee, who are innocent of any 
wrong? 

2. On the other point it appears that Edwin May, the patentée, was 
the owner of the patent at the time of the alleged infringement. He 
died February 27, 1880, and Edwin Forrest May was appointed his ex- 
ecutor. On June 7, 1880, Edwin Forest May resigned his trust as ex- 
écuter, and on that day George F. McGinnis was duly appointed admin- 
istrator de bonis non with the will annexed of the estate of said Edwin 
May, deceased. On December 30, 1880, the administrator petitioned 
the probate coure of the proper county for leave to sell this and other 
patents belonging to the estate of the deceased, representing that they 
were of little value, and consfcituted ail the property belonging to the 
estate not then disposed of. Leave was granted to the administrator to 
sell the patents, and on March 6, 1882, an assignment in writing was 
made of this and other patents to the plaintifF, the operative clause of 
which assignment is as follows, after enumerating certain patents, ail of 
which were still in force except the one in suit: 

"Now, therefore, to ail whom it may concern, be It known that for and in 
considération of the said sum of fif teen (15) dollars to me in hand paid, and 
in pursuance to the order and authority aforesaid, I, the said George F. Mc- 
Ginnis, as administrator of the estate of said Edwiu May, deceased, hâve 
sold, assigned, transferred, and set over, and do hereby sell, assign, transfer, 
and set over, unto the said Sarah May, ail the right, title, interest, claims, 
and demanda whatsoever which the estate of said Edwin May, deceased, 
has in, to, by, under, and through the said improvements, and the letters 
patent and extensions thereof therefor aforesaid; the same to be lield and 
enjoyed by the said Sarah May for her own use and behoof, and for the 
use and behoof of her légal représentatives, to the fuU end of the term for 
which said letters patent and extensions thereof are or may be granted, as 
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fully and entirely as the saine would hâve been held and enjoyed by said 
estate had this assignment and sale not been made, and as, by and under the 
order and authority aforesaid, I, as such administrator, can or ought to grant, 
sell, and assign the same. " 

The question is whether this assignment carries with it the right of 
action for infringements of the patent while Edwin May was the sole 
owner; and it seems clear, on principle and authority, that it does not. 
The language used refers only to the then présent and future interest in 
this patent, and cannot be construed to cover rights of action which ac- 
crued to the patentée for infringements during his life-time. 

The précise point was decided by Judge Blatchford in the case of 
DïbhU V. Âugur, 7 Blatchf. 86. The language of the assignment there 
was as follows: "AU his, said Robertson's, right, title, interest, claim, 
or demand whatsoever in, to, or under the said letters patent." This 
language was held to refer whoUy to the future, and to convey only the 
right to claims for infringements which should arise after the assignment. 
But there is still higher authority upon this question. The same point 
was ruled by the suprême court in the case of Moore v. Marsh, 7 WaU. 
615, where it was held that the original owner of a patent, who has sold 
his right under a patent, may recover for an infrihgement committed 
during the time he was the owner. In that case the patentée had as- 
signed a half interest in the patent, and after the assignment he brought 
action to recover damages for an infringement committed before the as- 
signment, and while he was the sole owner, and the court say that un- 
less he cah maintain the action there can be no redress, as it is too plain 
for argument that a subséquent assignée or grantee can neither maintain 
an action in his own nâmè, nor be joined with the patentée in maintain- 
ing it, for any infringement of the exclusive right committed before he 
became interested in the patent. The court further adds: 

"Undoubtedly the assignée thereafter stands in the place of the patentées, 
both as to right under the patent and future responsibility; but it is a great 
mistake to suppose that the assignment of a patent carries with it a transfer 
of the right to damages for an infringement committed before such assign- 
ment." 

No more than would the sale of a farm carry with the title the right 
to sue for trespasses committed upon the land previous to the convey- 
ance. 

But it is claimed that the circumstances under which the assignment 
in this case was made should be looked into to détermine the intention 
<jf the parties. But I am unable to discover anything in thèse circum- 
stances to take the case out from the ordinary rule that when the writing 
is clear and tinambiguous in its terms, that there is no need to resort to 
construction, and that the words are to be interpreted according to their 
usual and natural meaning. It seems there were several patents beiong- 
ing to the estate. Some of them — I think this — had already expired. 
They were represented in the pétition for leave to sell to be of little value. 
The order of the court grants leave to sell the patenta. But neither the 
pétition nor the order of the court con tains any hint of any right to 
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damages for prevîous infringements. The considération named for the 
assignaient, $15, is merely nominal, which would rather make against 
the ideaof an intention to sell anything more than the patents. It may 
just as well be supposed that the administrator knew nothing of thèse 
previouB infringements, or considered them of no value, and therefore 
had no intention of assigning the right to sue for them, as that he knew 
of them, aûd failed to ask leave to sell the right, or to use apt language 
for that purpose in the assignment; or he may hâve considered them too 
valuable to sell for so inconsiderable a sum. In any case, I see no 
reason for going outside the language to détermine the intention; or, if 
we sbould be at liberty to do so, I find nothing in the situation of the 
parties, or the eircumstances of the case, to take it out of the gênerai 
rule of interprétation. 

I think it my duty to say to you that you may return a verdict for 
fhe défendant. 



May and others v. Mebcee Co. 
{Oireuit Oowt, D. Kentueky. February 26, 1887.1 

1. CouHTiBS— Ik Kbtjtuckt— Liability foe Ikfringkmbnt of Patent. 

A Eentucky^ county is a corporation, and an action can be maintained agalnat 
it for the infringement of a patent. 
8. Patents fob Inventions— Action foe Infeingement— Pleadinq— Rbv. St. 
U. 8. 1 4919. 

Under Rev. St. U. S. § 4919, provîding that "damages for the infringement 
of anjr patent may be recovered by action on the case, " itis suflScient that the 

i)laintifi'B pleading, in an action to recover such damages, contains ail the al- 
egations material to make an action on the case, and it will not be demurra- 
ble because called a "pétition," the Code term, instead of "déclaration," the 
common-Iaw term. 
8, JuDGMBNT— CoNCLusrvBNEss— Patent-Right— Exbcutoe's Sale— Confikma- 

TION. 

Where a court, having gênerai jurisdiction of the estâtes of decedents, has 
confirmed a sale by an administrator of a right of action for infringement of 
a patent owned by the décèdent, the order thus made is conclusive upon an- 
other court, in which an action is brought by such assignée upon such right 
of action, of the assignee's right to sue, and the latter court will not inquire 
whether the former court coula, under the statutes of the state, legally sell such 
assets, or whether the original order of sale was broad enough to include the 
chose in action. 

On Demurrer. 

Babr, J. Edwin May obtained, on the fourth of October, 1859, a 
patent from the United States for a new and useful improvement in the 
construction of prisons. At the end of fourteen years he obtained a re- 
newal for seven years more of bis patent. He died in Marion county, 
Indiana, Febrnary 27, 1880, owning said patent-right, which expired 
in the following October, 1880. Afterwards Edwin Forrest May was by 
the circuit court of said county appointed executor of the last will and 
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testament of said Edwin May, deceased. This was March 6, 1880, and 
afterwards he resigned, (June, 1880,) and George F. McGinnis was ap- 
pointed, on June 7, 1880, administrator de honis non, with the will an- 
nexed. The plaintifF Sarah May brought this suit against the county' 
of Mercer, alleging an infringement of said patent-right, and claiming 
damages therefor. In her original pétition she claimed this as the as- 
signée of McGinnis, administrator with the will annexed. This right of 
action is based on a purchase of this and other assets of décèdent at a 
sale made by said admin'strator about March 6, 1882, under an order 
of said Marion circuit court. The assignment is recited in an amended 
pétition; subsequently George F. McGinnis, administrator with the will 
aimexed, was allowed to become a plaintiff with Sarah May. The suit 
is now proceeding in their names. 

The défendant has filed a demurrer to plaintiffs pétition, alleging four 
grounds — (1) The court has no jurisdiction of this défendant. (2) The 
plaintiff Sarah May has no légal capacity to sue. (3) This action is not 
maintainable by pétition; but the cause of action sought to be alleged 
by the plaintiff can only be maintained by means of an action of tres- 
pass on the case, and by déclaration as at common law. (4) The péti- 
tion is in divers other respects bad and insuificient in law, and particu- 
larly in that it does not state facts sufficient to constitute a cause of action 
against this défendant. 

The first and fourth grounds of demurrer wiÙ be considered together, 
as they deny the liability of the county of Mercer for the infringement 
of this patent. It is insisted that a county is merely a territorial divis- 
ion of ttie State, and exists solely as a political subdivision of the state, 
hence cannot be sued at aU. If this be not true, then it is insisted that, 
although a county may be sued upon contracts which are within the ex- 
press or implied poiyer given to counties by the law, they being to that 
extent corporations, they cannot be sued for this infringement, because 
it is a tort, and can only be sued for in an action of trespass on the case. 
The counties in Kentucky are more than mère political subdivisions of 
the state. They are corporations, and, within the scope of the powers 
given, can contract aiid be contracted with, and, as a conséquence, sue 
and be sued. The usual représentative of the counties is the county 
court, usually known as the county levy court; but sometimes there 
may bé other représentatives. The county bonds, issued by commis- 
sioners appointed under the provision of a statute, or in the statute 
itself, would bind the county, if the law is pursued. In regard to pub- 
lic buildings, the county court is the representa,tive agent of the county. 
Article 16, c. 28, of General Statutes, provides "that county courts bave 
jurisdiction to lay and superintend the collection of the county levy; 
«rect and keep in repair necessary public buildings, bridges, and other 
structures, and superintend the same; regulate and control the fiscaî 
affairs and property of the county ; make provision for the maintenance 
of the ppor ; and provide for a good condition of public highways in the 
county ; and to exécute ail of its orders consistent with law and %ithin its 
jurisdiction." In fourth section of article 17 of same chapter it is pro- 



248 FEDERAL EEPORTEE. 

vided that "the county court, as the court of clairas of each county, shall 
cause to be erected, and keep in repair, & secure and sufficient county 
jail; and ùpoû a failure to erect and keep in repair a good and sufficient 
jail, each member of the court whose name doés not âppear recorded in 
fevor thereof, shall be liable to a fine of not less than fifty, nor more 
than one hundred, dollars." The county courts are thus not only given 
the authority to erect and keep in repair jails, but the individual mem- 
bers are made liable in a penalty if they do not "cause to be erected and 
keep in repair a secure and suflBcient county jail." 

It cannot be doubted that the county courts, in the name of the county, 
could make the hecessary con tracts for the érection and keeping in re- 
pair a secure and sufficient county jail, and, as a conséquence, could sue 
and be sued upon such contracta, whether they be express or implied. 
Washer v. BulUU Go., 110 U. S. 558, 4 Sup. Ct. Rep. 249. Indeed, the 
récent case ot Lawrence Go. v. Ohattam E. Co., 81 Ky. 225, goes to the 
extent of deciding that public buildings, bridges, etc., belong to the 
county as a corporation, and the county may sue for an injury done to 
them in an action on the case. This seems to be the opinion of the court, 
also, in Christian Co. Court v. RanUn, 2 'Ùnv. 503. We are referred tp 
Wheatly v. Mereer, 9 Bush, 704, and the manuscript opinion in Mobky 
V. Carter, as holding a contrary doctrine. 

The case of Wheatly v. Mereer was an effort to make the county court 
as a corporation, or the individual members thereof, liable in damages 
for a defective bridge, which caused the injury complained of. Although 
the reasoning of the court indicates they would hâve held the county not 
to be liable if it had been sued, the décision is clearly correct, because 
the county court is not à corporation, but only the agent of the corpo- 
ration, i. e.f the county. The individual members of the -court would 
not, of course, be liable, unless made so by statute. 

The manuscript opinion seems to be in confiict with the décision in 
Lawrence Co. v. ChaMaroi R. Co. The reasoning of this latter case, applied 
to the case at bar, would settle thé liability of the county for this infringe- 
ment, if it bas in fact infringed plaintiff's patent ; because, if a county 
owns its public buildings, and may sue for injuries done them, there is 
no reason why the counties are not liable for property taken and used in 
the érection of such public buildings, even though the property was 
wrongfully taken. Indeed, there is no good reason why, if this case is 
the law of Kentucky, counties should not be liable to be sued, in regard 
to injuries arîsihg from neglect of the county in regard to such property, 
tothe same èxtent and manner as cities would be. At one time corpora- 
tions could nbt'bé held liable for torts, because torts are never authorized 
by corporatè charters, and would thereibre be vitra vires; but this doctrine 
bas been abandoned. SaU Lake Cily v. SoUister, 118 U. S. 256, 6 Sup. 
Ct. Rep. 1055.' 

Mr. Walkèr, in bis book on Patents, states the law thus: 

"Section 409. The law is that every private corporation is liable for ail torts 
Wbicb wére authorized by that corporation, and for ail torts done in pursu- 
dnce of any aiuthority to act on its behalf on the subject to which the tort re- 
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lates, and for ail torts ratifled by the corporation after they are committed. 
* * * Unless thelr charters otherwise provide, public corporations, which 
are liable at ail for infringements of patents, are doubtless liable under the 
same circumstances, and to the same extent, as private corporations are." 

Clearly this county wonld hâve been liable for theagreed royalty, had 
there been a contract; but as the patented invention was used without 
right and without a previous contract, and the recovery can only behad 
in ail action on the case, it is insisted there can be no recovery. If the 
connty had taken stone or other material, and used them in the érection 
of this jail, the county could hâve been sued for the propertj, and the 
value of it recovered. It is insisted, however, this could only be done 
by waiving the tort, and suing in assumpsit. This would certainly be the 
case if the old doctrine that a corporation is not liable to be sued' for a 
tort Was ëtill the law; but, as that doctrine has been abandoned, why 
should not this corporation, i. e., the county, be sued for thus taking, 
withoùt right, stone and other material, and using it in its jail, and dam- 
ages recovered for the wrongful act? 

The statute which prescribes an action on the case, limits the verdict 
to the actual damage done the patentée by the unlawful use of his pat- 
ent, and it is usual in such suits for an infringement, by the use of a 
patent-right, to make the usual royalty the measure of damage and re- 
covery. It is true, under the gtatutes, the judge in his discrétion may 
enter a judgment beyond_the actual damages sustained, not exceeding 
three times the amountof the verdict; but this only proves that congresa 
did not mean to hâve this statutory property, i. e., the exclusive right 
to make, use, and sell, for a limited period, OAe's own invention, less 
well protected than other property. 

There are many cases which hold that a county cannot be sued at ail, 
— this will, of course, dépend upon the nature and character of the sub- 
divisions called " counties," in the respective states, — and some that they 
cannot be sued for torts; but, assuming that a county is a corporation, 
and may sue and be sued for its contracts made within the scope of the 
authority given them, there is only one case known to me which holds 
that a county is not liable for the infringement of a patent-right by its use, 
and that is Jacdbs v. Commmoners HamUlon Co., decided in 1861, and re- 
ported in 1 Bond, 500. That décision is based upon the case of Gominis- 
sioners Hamûton Co. v. Mighds, 7 Ohio St. 109. That case was an effort to 
make the commissioners of Hamilton county liable in damages for bodily 
injuries caused Mighels by falling through a hole in a stairway of the 
court-bouse, which had been left negligently without guard or protec- 
tion. There is, I think, a distinction between such a case and one which 
seeks to recover damages for the illégal taking of property and using it 
for the benefit of the public, as is the case at bar. Sait Lake OUy v. Hol- 
lister, 118 U. S. 256, 6 Sup. Ct. Rep. 1055, is an instructive opinion 
upon this subject. This case, however, has not been followed, buf^disre- 
garded by several distinguished and learned judges. Justice Davis, of the 
suprême court, in the case of May v. Johnson Co., MS., (Indiana Seventh 
circuit,) held the county liable for the infringement of this patent by using 
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it in its jaîl. This waa in 1872. Judge Dyek, in Ihe case oîMay v. Oounty 
af FonddVf Lac, Wiscon»in, held the same way. This was in May, 1886. 
See 27 Fed. Kep. 695. It is stated by counsel that Judges Jackson and 
BuNN hâve also decided that counties are liable for an infringement of 
this May patent. This seems to me to be the just and reasonable view, 
and to accord with the présent doctrine as to the liability of counties. 

In regard to the objection that this action must be an action on the 
case, I think the présent pétition is substantially that. It seems to 
hâve followed substantially the fonns given in the books for this kind of 
suit. The faCt that it is called"a pétition," and not"a déclaration," can 
make no différence. The courts should give effect, as far as practicable, 
to botib sectiotls 4914 and 4919. In construing those sections together, 
'we conclude that this action shôuld be an action on the case; but if the 
complaint, whether called a déclaration or a pétition under the Code, 
contains ail the allégations material to make an action on the case, that 
will be SufSciènt. 

The Marion circuit court of Indiana had jurisdiction of the subject- 
matter, i. «., the estate of Edwin May, and it is a court of gênerai ju- 
risdiction, and that court bas confirmée! the sale of this right of action; 
hence this court will not attempt to revise that judgment, and déclare 
either that by the statutes of Indiana that court could not legally sell 
Buch assets, or that the order given by that court was not broad enough 
to include this chose in action. That court bas construed its own order 
by confirming the sale, and this court will not attempt to revise it. 

The demurrer should be overruled; and it is so ordered in ail of the 
oases similar to this one. 



Mat V. BoARD of Com'bs of Loqan Co., Ohio. 

Samb V. BoABD OF C!om'bs of Seneca Co., Omo. 

I0ireu& Coitrt, ir. J). Ohio, W. 2). March 28, 1887.) 

Patkhts pob Inventions— Infbingembnt— Administration. 

Bights of action for inf ringemeats of patenta survive to tlie Personal repré- 
sentatives of the patentée. 
Bamb— Suit and Assignmbnt bt Administratok. 

The ezecutOT or administrator of the patentée may not only sue on such 
causes of action, but may assign and transf er the same to anotber. 
Samb— Suit bt Assignes. 

The assignée may, in his own name, maintain an action thereon in any 
itate the law whereof allows an assignée of a chose in action to sue theieon 
in his own name. 
Samb— Pabt Inféingbment. 

An assignment by an administrator, purporting to transfer to the assignée 
"ail the right, title, interest, daims, and demands whatspever, which the es- 
tate has in, to, by, under, and.through" speciâed letters i>atent, and extensions 
thereof, covers rights of action theretofore accrued for infriugements. 
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5. Same— Limitations. 

There is no fédéral statute of limitations in force respecting infringements 
commjtted since June 33, 1874. 

6. Samb — State Statutbs. 

State statutes of limitations hâve no application to actions artsing out of the 
infringement of patents. 

1. SaME— LiABILITT OF COTJNTIES. 

Counties are liable for infringements of patents. Jacohs v. Hamitton Oo., 1 
^nd, 600, disapproved. 

8. ComsTS— Indiana Cmcurrs— Administration— Sale. 

The civU circuit courts of Indiana are courts of gênerai jurisdiction, and 
may authorize the sale of property of decedents' estâtes, wlieneTer it is 
deemed for the interest of the parties concerned, or necessary to wiiid up the 
administration. 

9. Samb— Ratification of Sale— Epfbct of. 

The f act that the original order of court merely authorized a sale of the pat- 
ent rights, does not invalidate the transfer therewith of accrued claims and 
demands of the estate arising thereunder, if such transfer and sale are duly 
approved, ratifled, and conflrmed by the court. The ratification and confirma- 
tion of the sale is équivalent to, and has the same légal eSect and opération 
in transferring the claims and demands included therein, as if thé court had 
previouslT directed their sale. 

10. . Bamb— Collatéral AtTack. 

The court having jurisdiction to authorize the sale, and having exercised 
such authority, the propriety or validity of the sale is not open to examina- 
tion in a collatéral proceeding, though the record f ail to disclose a strict com- 
pliance with ail the provisions of the statute in making such sale. 

On Demurrers to PlaintifFs Pétitions. 

Thèse are actions to recover of the défendants for alleged infringements 
of a patent, issued October 4, 1859, to Edwin May, for an improvement 
in the construction of prisons. The original term of the patent was 
fourteen years, which was subsequently extended for aeven years, the 
extension expiring October 4, 1880. The patentée, a résident of In- 
dianapolis, died testate February 27, 1880. Edwin Forrest May, ap- 
pointed exécuter of his last will March 6, 1880, resigned June 7, 1880, 
when George F. McGinnis was appointed administrator de bonis non, with 
the will annexed. December 30, 1880, said administrator reported to the 
civil circuit court, of Marion county , Indiana, that ail the real and personal 
estate of said décèdent which had corne to his hands or knowledge had 
been sold, except the rights of said décèdent in certain letters patent; 
that a favorable opportunity offered for selling such rights; and that he 
believed it for the best interest of said estate to sell said rights at private 
sale. The court thereupon authorized and empowered said administra- 
tor so -to sell said rights. March 7, 1882, said administrator reported 
that he had sold such rights to Sarah May, and had executed to her a 
deed of assignment of such rights, which he brought into court for ap- 
proval, and thereupon the court ratifled and confirmed said sale, and, 
upon exaraination, ratifled, confirmed, and approved the assignment 
thereof. The assignment recited the procuring of the said letters patent, 
and also five other letters patent of subséquent dates, and the sale of ail 
the right, title, interest, claim, and demand of said estate in, to, by, un- 
der, and through the same, and purported to "sell, assign, transfer, and 
set over unto the said Sarah May ail the right, title, interest, claims, and 
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demanda whatsoever which the said estate of said Edwîn May, deceased, 
has in, to, by, under, and through the said improvenaents and the letters 
patent and extensions thereof therefor aforesaid; the same to be held and 
enjoyed by the said Sarah May for her own use and behoof, and for the 
use and behoof of her légal représentatives, to the full end of the term for 
which said letters patent and extensions thereof are or may be granted, 
as fuUy and entirely as the same would hâve been held and enjoyed by 
said estate had this assignment and sale not been made, and as b* and 
under the order and authority aforesaid I, as such administra tor, eau 
or ought to grant, sell, and assign the same." 

John C. Lee, for Logan County. 

Ferry M. Adams and Almon Hall, for Seneca County. 

Brmjon & Geddes, for plaintiff. 

Before Jackson and Welkeb, JJ. 

Jackson, J. The plaintiff makes no claim against the défendant coun- 
ties for the infringement or use of the patented apparatus previous to 
the fourth day of October, 1873, the date at which the extended term 
of the patent commenced. The pétition, which in aU essential particu- 
lars may be treated and regarded as a déclaration in an action on the 
case, avers that the défendant counties, "on the fourth day of October, 
1873, and up to and on the fourth day of October, 1880, and within 
and during the term of seven years mentioned in the certificate of exten- 
sion of said letters patent, and after the granting of said letters patent 
and said extension, and before the bringing of this suit, and within the 
district and division aforesaid," did unlawfuUy, wrongfuUy, and injuri- 
ously, and without license, make, use, and cause to be made and used, 
the paid patented apparatus, in and about the construction and use and 
opération of certain jails or prison buildings, known and designated as 
the county jails of said counties, in infringement of the exclusive rights 
secured to Ëdwin May by the original letters patent, and the extension 
thereof. The petitioner then claims, as the assignée of the patentee's 
right and cause of action for said aileged infringement during the ex- 
tended term of the patent, damages to the extent of $1,600 against each 
of the défendant counties. The cause of action which the plaintiiF, as 
assignée, is thus seeking to enforce originated on the fourth day of Oc- 
tober, 1873. The présent suits were commenced on the twenty-fifth day 
of September, 1886, within the period of six years frôm the expiration 
of the extended term of the patent, but more than six years after the 
right of action accrued. 

The défendants demurred to the pétition, and forgrounds of demurrer 
assigned the foUowing: First, that the action is barred by the statu te of 
limitations; second, that the boards of county commissioners nor the de- 
fendant counties in Ohio are not liable in an action for damages for the 
infringement of a patent; third, that the aileged cause of action did not 
survive the death of Edwin May, the patentée; fourth, that such cause of 
action was not assignable by the administrator of said patentée; fifth, that 
thèse actions are not maintainable by the plaintiff in her own name; and 
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gh^, that saîd cause of action was not assignable under the statutes of 
the state of Indiana; that the said circuit court of Marion county, Indi- 
ana, had no authority either to direct or to ratify and approve the as- 
eignment and transfer of said patent-rights and causes of action made by 
the administrator to the plaintiff; and that the assignment as made by 
the légal représentative of the patentée did not include said alleged cause 
of action. 

The third, fourth, fifth, and sixth grounds of demurrer, relating to 
plaintiflPs title to the claim or cause of action sued on, and her right to 
maintain thèse suits in her own name, wiU be first briefly considered. 
It is hardly an open question at this day that a patentee's right of action 
for an infringement of his patent survives to his personal représentatives^ 
and it is weH settled that his executor or administrator may not only 
sue on such cause of action, but may assign ailfl transfer the same to an- 
other. A patent-right, with ail the incidents arising from infringement 
thereof, is Personal property, and goes, upon the death of the patentée, 
assignée, or grantee, to his exeeutor or administrator. Section 4884, 
K.ev. St., providing for the grant of a patent "to the patentée, his heirs 
and assigns," does not change the law, or prevent the personal repré- 
sentatives from succeeding to ail such rights. Shaw Relief Valve Co. v. 
New Bedfàrd, 19 Fed. Rep. 753; Walk. Pat. §§ 396, 397, and cases cited 
in notes. The objection that plaintiff cannot maintain thèse actions in 
her own name is not well taken. Under the Ohio Code of Procédure, an 
assignée of "a chose in action," being the real party in interest, may sue 
in his or her own name without joining the assignor. While the âfth 
section of the act of June 1, 1872, (Rev. St. § 914,) recognizes as perma- 
nent the distinction between the jurisdiction of law and of equity, it 
adopts or prescribes for the fédéral courts any state statute which au- 
thorizes suits to be brought in the name of the real party in interest. 
But, aside from this provision of the statute, it was settled by the suprême 
court as early as 1829, in the case of Harper v. Butler, 2 Pet. 239, that 
the assignée of "a chose in action," assigned by an executor in the state 
where he had proved the will and taken out letters testamentary, and 
where the testator lived and died, could maintain an action in another 
state, without joining the assignor and without a new probate, if the law 
•of that state allowed an assignée of a "chose in action" to institute a suit 
thereon in his own name. See, also, Weed S. M. Co. v. Wicks, 3 Dill. 
261, holding that an assignée of a "chose in action" can sue in his own 
name in the circuit court sitting in the state of Missouri, whose law, 
like that of Ohio, permitted suit in the name of the real party in inter- 
est. This rule is also recognized in WUUns v. EMt, 108 U. S. 257, 2 
Sup. et. Rep. 641. 

But it is insisted that, under the statutes of Indiana relating to the 
administration of decedents' estâtes, neither the administrator with the 
will annexed of Edwin May, nor the civil circuit court of Marion county, 
Indiana, had any authority to sell and transfer to the plaintiff the rights 
of action which she is seeking to enforce in thèse suits. Sections 2217, 
2260, 2270, 2281, 2289, 2299, 2301, 2308, of the Revised Statutes of 



25:4 , KEPEPAL REPORTER. 

ïndiana are l'eferred to iû support of thèse propositions. Thèse sections, 
which it la not deemed necessary to set out in détail, relate to the ad- 
ministration of estâtes, the duties of the personal représentatives,, the 
manner of disposing of the assets, and the jurisdiction of the civil cir- 
cuit courts, as courts of probate,' in making sales of the personal property 
of the estate and settlements with the executor or administrator. They 
confer upon said probate court full authority to sell the property of es- 
tâtes, whenever it is deemed for the iûterest of parties conceïned, or. nec- 
essary towind up the administration. In the présent case, the admin- 
istoator - with , the will annexed, George F. McGinnis, reported to said 
court in December, 1880, that ail the real and personal estate of the dé- 
cèdent which had corne to his hands or knowledge had been adminis- 
tered, excepl the rights of said décèdent in certain letters patent, etc., 
and that it was for the best interest of said estate, as he believed, to sell 
said rights at private sale. It appears from the record of said proceed- 
ings, which, by consent of parties, was submitted by défendants in sup- 
port of this demurrer, that said circuit court of Marion county, ïndiana, 
thereupon authorized and directed said administrator to sell said patent- 
rights, which he accordingly did to the plaintiff, and in March, 1882, 
reported his action in the promises to said court, together with the trans- 
fer or deed of assignment which he had executed to the plaintiff. This 
transfer, which went beyond a mère sale of the patent-rights, and in- 
cludéd the claims and demands of the estate arising thereunder, in terms 
sufficiently broad to cover rights of action for infringements of said pat- 
ents, such aa plaintiff seeks to enforce herein, was regularly approved by 
the court, and said sale and transfer were by proper decree ratified and 
confirmed. Counsel for défendants do not contre vert the point that said 
Marion circuit court of ïndiana is a court of gênerai jurisdiction in te- 
spect to the administration and settlement of decedents' estâtes, and that, 
under the statutes of ïndiana, it had full jurisdiction over the mihject- 
matter embraced in the proceeding under which plaintiff acquired her 
title; but they urge that the record in the case fails to disclose a full 
compliance with the conditions and requirements of the statutes in mak- 
ing the sale and transfer in question, and that, having only directed a 
sale of the patent-rights, the court improperly ratified and confirmed the 
administrator's sale, which went beyond that, and embraced "choses in 
action" in the nature of claims and demands for infringements of said 
patent-rights. The action of the court, in ratifying and confirming the 
sale as made and reported by the administrator, is équivalent to, and 
bas the same légal effect and opération in, transferring to plaintiff the 
claims and demands included therein, as if the court had previously di- 
rected their sale. Then, as to the failure of the record to disclose a strict 
compliance with ail the provisions of the statute in making said sale, 
this will not invalidate the proceeding, and render the sale void. 

The jurisâiùMim of every court over the mbjeciymatter it bas determined 
or acted upon is of necessity examinable into by every tribunal which 
is called upon to enforce or give effect to such judgmeut. But when 
jurisdiction over the subject-matter exists, irregularities in the proceed- 
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ings, or the failure of the record to show literal compliance with ail the 
requirements of the law in the mode and manner of conducting the same, 
will net, when coUaterally attacked, avail to defeat rights acquired there- 
Under, This well-established rule was very clearly stated by the suprême 
court in Voorhees v. Jackson, 10 Pet. 449, as follows: 

"When proceedings of a court of compétent jurisdiction are brought before 
another court coUaterally, they are by no means subject to ail the exceptions 
•which might be taken to them on direct appeal. The gênerai and ai» ell-settled 
rule of law in such cases Is that, when the proceedings are coUaterally drawn 
in question, and it appears on the face of them that the subjeot-matter was 
within the jurisdiction of the court, they are voidable only. The errors and 
irregUlarities of auy sort are to be corrected by some direct proceeding, either 
before thé same court to set them aside, or in an appellate court. If there is 
a total wanfc of jurisdiction, the proceedings are void and a mei-e nullity, and 
confer no right and afEord no protection, and may be rejected when collât- 
erally drawn in question. But the principle that every act of a court of com- 
pétent jurisdiction shall be presumed to bave been rightfuUy done till the 
contrary appear, applies as well to every judgment or decree rendered in the 
varions stages of the proceeding of a court of gênerai jurisdiction, from the 
institution to their completion, as to the final adjudication. Every matter 
adjudicated becomes a part of their record, which thenceforth proves itself, 
without referring to the évidence on which it has been adjudged. Hence the 
order of a court of gênerai jurisdiction conflrming a sale under attachment, 
upon inspection of the return, is conclusive in any collatéral action on the 
question Of the validity of the sale. It may be oonoeded that the requirements 
of tTieStatute in referemae to the mode of proceeding are conditions précèdent 
to avalidsàle; but it is net essentiaZ that the record should setforth theva- 
rlous steps necessary to the perfo^'numce of such conditions. A sale oannot be 
declared a nullity in a collatéral action, becattse the record does not show 
affirrruitivdy the évidence of a compliance with the terms presoribed by law in 
màking such sale." 

See, also, to same effect, Mom-e v, Greene, 19 How. 69; Ransom v. 
Williams, 2 Wall. 313; Omstock v. Crawfard, 3 Wall. 896. 

So, in Comett v. Williams, 20 Wall. 226, it was held that, where a 
cotmty court had jurisdiction to authorize a sale of a decedent's estate, 
and exercised such authority, the sale made thereunder must be pre- 
sumed to hâve been regularly made, and its propriety or validity is 
not open to examination otherwise than in an appellate court, in a pro- 
ceeding had directly for that purpose. Courts of probate are courts of 
record, and their officiai acts, when not void upon their face for want of 
jurisdiction, are entitled to full faith and crédit in the fédéral courts. 
Segee v. Thomas, 8 Blatchf. 11. No Want of jurisdiction appearing in 
the record of the Marion county circuit court, under which plaintiff ac- 
quired her rights of action in the présent suits, this court must give to 
that proceeding the same faith and crédit to which it would be entitled 
in the courts of Indiana. It follows that she has a valid title to the 
cause of action which the présent suits are brought to enforce, and that, 
under the laws of Ohio and the authorities above cited, she may sue 
thereon in her own name. This disposes of the défenses raised by the 
third, fourth;. fifth, and sixth grounds of demurrer. 

We come nextto the first and second causes of demurrer, which set 
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up the bar of thè statu té of limitations, and deny the liability of the 
board of county commissioners or counties in Ohio for damages for the 
infringement of a patent.. In respect to the former défense, it is ckar 
that no national statute of limitations présents any bar to the présent 
suits. The alleged infringements commenCed, as averred in the pétition, 
on the fourth of October, 1873, and continued down to October 4, 
1880, during the fuU period of the extension of the patent. The suits 
in question were begun on the twenty-fifth of September, 1886, within 
six years after the expiration of the extended term of the patent, and 
only seek to recover damages for the infringement during such exten- 
sion. By the fifty-fifth section of the patent act of July 8, 1870, it was 
provided that "ail actions [for infringements of patents] shall be brought 
during the term for which letters patent shall be granted or extended, or 
toithin six years after the expiration thereof." This provision remained in 
force until the enactment of the Rëvised Statutes, June 22, 1874, whén, 
by opération pf section 5596, it was repealed as to ail rights of action 
ther^afier to accrue; but, by section 5599, it was left in fuU force as to ail 
rights of action in existence at the date of said repeal, XJnder the opéra- 
tion of thèse two sections,' there is no fédéral statute of limitations in re^ 
spect to infringements committed since June 22, 1874; butin respect to 
causes of action arising, or acts of infringement donc or committed , after 
July 8, 1870, and before June 22, 1874, said statute pï limitations still 
applies, and suits to enforce causes of action accruing between said dates 
"may be commenced and prosecuted within the same time, as if said re- 
peal had not been made." In other words, as to rights of action for in- 
fringements of patents committed prior to June 22, 1874; the national 
statute of limitations, prescribed by the fifty-fifth section of the act of July 
8, 1870, still applies under the saving clause of section 5599, and stiits 
to enforce the same may be commenced and prosecuted "during the term 
for which letters patent shall be granted or extended, or mMn sic years 
after the expiration thereof." This national statute of limitations is in force, 
and applies, to plaintiflPs cause of action which arose in October, 1873; 
and her suit to enforce the same, having been brought within six years 
after the expiration of said extended term of the patent, is not subjectto 
the bar of that statute. 

Counsel for défendants, however, rely chiefly upon the statute of lim- 
itations of the State of Ohio, which bar suits for torts in six years after 
cause of action accrued. But, as there is a fédéral statute of limitations 
in force and applicable to the présent suits, or the causes of action they 
are brought to enforce, it is clear, under the authorities, that the state 
statute cannot be invoked to displace the fédéral statute, or shorten the 
period of limitations prescribed by the latter. If there was no national 
statute of limitations applicable to plaintiff s case, this court would still 
hpld that the state statute of limitations would not constitute a bar to the 
suit. The suprême court of the United States bas not directly, and in 
an authoritative way, passed Upon this question, as to whether the state 
statute of limitations can be interposed as a bar to suits for the infringe- 
ment of patents; but the point bas been often presented in the United 
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States circuit courts, and, while the décisions of those courts are in con- 
flict on the question, the decided weight of authority and reason is against 
the proposition that the state statjite of limitations can be successfully 
interposed as a défense in such suits. It is not deemed necessary to re- 
view the cases on this subject, which is discussed in the valuable work 
of Walker on Patents, § 477, and some of the conflicting décisions cited 
in notes. Instead of four décisions (as stated by Walker) favoring the 
proposition that the state statute of limitations may be interposed as a 
défense in such actions, there sxefive cases to that effect, as folio ws: Par- 
ker v.Hauk, 2 Fish. Pat. Cas. 58, (decided in 1857 by Judge Leavitt;) 
Parker v, HaR, 2 Fish. Pat. Cas. 62, note, (decided by Judges McLeaî» 
and Leavitt shortly after décision in Parker v. Hauk;) Rich v. Ricketts, 
7 Blatchf. 230, (decided by Judge Hall in 1870;) Sayles v. Oregon Cent. 
Ry. Co., 6 Sawy. 31, (decided by Judge Deady in 1879;) and Haydm 
V. Oriental Mills, 15 Fed. Rep. 605, (decided in 1883 by Judge Low- 

ELL.) 

In support of the contrary proposition there may be cited ten décisions 
instead oi m, as foilows: CoUim v. Peebles, 2 Fish. Pat. Cas. 541, (de- 
cided by Justice Swayne in 1865;) Parker v. HaUeck, 2 Fish. Pat. Cas. 
543, (by Justice Geiee in Pennsylvanir.;) Read v. Miller, 2 Biss. 12, (by 
Judge McDonald in 1867;) WetheriM v. New Jersey,! Ban. & A. 105, 
(by Judge McKennan in 1874;) Anthony v. GarroU, 2 Ban. & A. 195, 
(by Judge Shepley in 1875;) Sayles v. Lake Shore & M. S. Ry. Co., 9 
Fed. Rep. 515, (by Mr. Justice Haelan in 1879;) Sayles v. Dubuque & 
S. 0. Ry. Co., 9 Fed. Rep. 516, (by Judges Dillon and Love in 1879;) 
Hayward v. Oity of St. Louis, 11 Fed. Rep. 427, (by Judge Teeat in 
1882;) Wood v. Clevdand RoUing-miU, 4 Fish. Pat. Cas. 550, (by Judges, 
Swayne and Sheeman in 1871;) May v, County of Fond du Lac, 27 Fed. 
Rep. 691, (July 6, 1886, by Judge Dyek.) In addition to thèse author- 
ities, this court has on two occasions had this question before it, and, 
after fuU considération of the subject, and a careful review of the dé- 
cisions, reached the conclusion that state statutes of limitation hâve no 
application to actions arising out of infringement of a patent, even in the 
absence of a fédéral statute of limitations on the subject. Subséquent 
reflection and examination hâve only served to confirm this view of the 
question. The process and procédure acts of congress, as embodied in 
section 34 of the judiciary act of 1789, and in section 721, Rev, St., 
which seem to hâve controUed the opinions to the contrary, hâve their 
full opération when applied and confined to civil actions or suits at com- 
mon law, in which there is concurrent jurisdiction in the state and féd- 
éral courts. Letters patent, together with the righls of action and 
remédies given for the infringement of the same, are matters under the 
exclusive control of the fedçral législature and fédéral judiciary. 

In Schreiher v. Sharpless, 17 Fed. Rep. 589, Judges McKennan and 
Bdtlee had occasion to consider section 721, Rev. St., in its application 
to an action for the penalty proyided by section 4965, Rev. St., for in- 
fringement of a copyright, which in most respects stands upon the same 
v.30F.no.4— 17 
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footing as patent-rights, and they hold that said section " refers to cases 
where the fédéral courts obtain jurisdiction by reason of the cUkenship 
of parties, and bas no application tothose cases in which tbe jurisdiction 
of the court arises out of the cause of action, and consequently involves 
rights over which the state législature can exercise no authority, except 
in so far as the same may relate to the method of proceeding and prac- 
tice. " But, without going further into this subject, it is clear tbat, under 
section 5599, Rev. St., which reserves ail existing causes of action, so 
far as limitations are concemed, precisely as though the act of July 8, 
1870, had not been repealed, there isno bar of the statute as to the in- 
fringements committed by défendants between October 4, 1873, and 
June 22, 1874. The plea relied on covers this period, and is therefore 
too broad, and it should for that, if not for other, reasons be overruled. 
The last ground of demurrer to be noticed, in the liability of boards 
of county commissioners or countiefe in Ohio to suits for the infringement 
of this May patent, présents a question of more difficulty than any yet 
considered. By the statutes of Ghio (section 845, c. 1, tit. 8) it is pro- 
vided that "the board of [coudty] commissioners shall be capable of 
suing and being sued, pleading and being impleaded, in any court of 
judicature; * * * and in aU. suits, either in law or equity, brought 
by or against them in their officiai capacity, relating to any of the duties 
required by law to be performed by them, to employ counsel," etc. By 
section 859 it is made the duty of the county commissioners, among 
other things, to provide for the county a sufiBcient jailj "of such style, 
dimensions, and expense as the commissioners may détermine." In the 
construction of the jails for the défendant counties, the commissioners 
caused the patented apparatus of Edwin May to be employ ed, and said 
counties hâve continu ed to use said apparatus therein. Under the au- 
thority conferred upon them by the law, it is perfectly clear that the 
county commissioners for Logan and Seneca counties could bave con- 
tracted for the use of said patented apparatus, and that such cordract 
would hâve been binding upoh and enforceable against said counties. 
But, instead of contracting for its use, the commissioners wrongfully and 
without license appropriate this patented apparatus, and the counties 
now dispute their liability for such appropriation of the patentee's prop- 
erty, on the ground that they had no authority so to appropriate it, and 
because the remedy prescribed by congress for the redress of the injury 
done the patentée is an action on the case, which at common law implied 
or involved a tort, for which couhties, as political subdivisions of the 
state or quasi corporations, could not be held responsible. To the crédit 
of modem jurisprudence it may bè said that neither private nor public 
corporations can now shield themselves froni liability behind such a 
technicality, in cases where-they bave derived a bene/it from their wrong- 
ful act, even when such act is "ultra vires," and no question of public 
policy is involved. As was said by the suprême court in Marsh v. Fulton 
Oo. , 10 Wall. 676-684, and repeated in Lmidana v. Wood, 102 U. S. 294 : 
"The obligation to do justice rests upon ail persons, natùral and artifi- 
cial; and if a Cùwaty obtains the money or property of others, without 
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autbority, the law, independent of any statute, will compel restitution 
or compensation." 

In the présent suits, the "compensation " to wliich the patentée, or the 
plaintifif as the assignée of his right, is justly entitled, for the property 
appropriated and used by the défendant counties withont authority, is 
sought to be recovered in the mode or form of action directed by the 
law, which conferred the right, and which had exclusive jurisdiction over 
the subject. It would be a sfrange anomaly in the law if a county, 
which had thus wrongfully appropriated a patentee's invention and 
property, could escape liability for damages thence resulting to the 
owner, by the simple device of calling the illégal act a tort, or by saying 
that the remedy by an action on the case, which congress had provided, 
was appropriate or applicable only to torts. If the state of Ohio had 
itself appropriated this patent, the owner would hâve had a valid claim 
for damages for the iniringement, which he could not, however, bave en- 
forced against the state, without its consent to be sued. Without such 
consent, his difficulty would be, not as to the right, but only as to the 
remedy. No such diflBculty is presented in respect to counties in Ohio, 
even treating them as mère political subdivisions of the state, for, by the 
statute already cited, they are "capable of suing and being sued, plead- 
ing and being impleaded, in any court of judicature," 

But it is Tirged on behalf of défendants, under the authority of Board 
Comi'rs HamàUon Go. v. Mighds, 7 Ohio St. 110, that the board of com- 
missioners of the county are not liable in this quasi corporate capacity to 
an action for damages for injury resulting to a private party by their 
wrongful act. In that case the injury complained of resulted from the 
négligence of the commissioners in leaving a stairway at the court-house 
in an unfinished and impracticable condition, by reason of which plain- 
tifF had fallen and sustained serious injury. It is well settled by the au- 
thorities that political subdivisions of the state, such as counties and 
townships, are not responsible for acts of omission by their oflScials, as 
for their négligence in constructing public buildings, or in erecting, main- 
taining, and repairing highways, bridges, etc. The 7 Ohio St. case be- 
longs to this class of authorities, which exempts counties from liability 
for mère personal injuries arising from négligent acts of omission or com- 
mission on the part of their agents. It has no application whatever to 
cases like the présent, in which the property of another has been either 
willfully or negligently appropriated by such agents to the use and bmefit 
of the county. In such cases the benefit secured cannot be relained and 
enjoyed by setting up the wrongful act in obtaining it. To allow thip 
would violate the plainest dictâtes of justice and common honesty. 

In Jacobs v. Hàmilton Co., 1 Bond, 500, it was, however, held that a 
county in Ohio was not liable for the infringement of a patent-right. 
This décision wasavowedly based upon the case oî Hàmilton Go. v. Mighds, 
7 Ohio St. 110, and fails to recognize the distinction, now well settled, 
between the liability of a county for the négligence of its officers, caus- 
ing mère injury \a another without advantage to itself, and their wrong- 
ful acts which resuit in benefit to the county, as well as damage and 
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loss to the injured party. It was fùrther assumed, in Jaœhs v. HamUton 
Co. , that some state législative sanction was necessary in order to main- 
tain snits sounding in tort against counties, and that the action on the 
case for the infringement thus complained of, being of thesametechnical 
form, could not be maintained, etc. The state could not, by either di- 
rect or indirect législation, exempt its counties frotn liability for the in- 
fringement of patents, nor has it attempted to do so. The patentee's 
rights and remédies are created and defined by congress; which has, un- 
der the constitution, the exclusive control of the subject. The right is 
given and remedy created by fédéral statute, which doesnot exceptcoMn- 
ties from the obligation to respect the exclusive grant to the patentée of 
màkihg, selling, and using his invention. Judicial refinements and dis- 
tinctioiis upon the character of the remedy prescribed by congress for vio- 
lations of the patenlee's rights, conferred by statute of the gênerai gov- 
ernment, should notbe resorted to, either to defeat the right or impair 
the remedy. If congress had not directed that an aiction on the case 
should be the remedy for the recovery of damages for the infringement 
of a patent, the patentée could, in cases like the présent, waive what ia 
called the lortious act, and bring assumpsU upon the implied contra et 
against the county to recover the value of his property appropriated. It 
is refining too much to allow the nature of the action to defeat the actual 
and substantial rights. It is equally unsound to say that the plaintiff's 
rights in such cases are dépendent upon the state permission to make 
countiesliable for torts. No spécial enactment of the stateof Ohio is needed 
to make her counties liable for the infringement of a patent. The législa- 
ture of New York, by spécial act, sought to make the city officiais of Brook- 
lyn liable in such cases, and to eXempt the city itself from responsibility; 
but, in the case oiBlm v. Œty ofÊrooUyn, 8 Blatchf. 533, the learned judge 
held the city liable to Bliss, the patentée, for the appropriation of his patent 
by the city, notwithstanding the statute which attempted to exempt the 
corporation from liability. The case oi Jacdbsv. Hamilton Co.., 1 Bond, 
500, which lays down a différent rule, has never been recognized or fol- 
lowed, and cannot be sustained upon any sound principle. 

In the subséquent case of May v. Commissioners Johnson Co., MS., 
which was tried before Mr. Justice Davis on the circuit, the covmty was 
held liable for the infringement of this patent; Judge Davis saying that 
"a patentée was secured by congress in his patented rights against the 
encroachment of any person or society." In May v. County of Fond du 
Lac, 27 Fed. Rep. 696, Judge Dyer decided the point in the same way. 
In May v. County of Mercer, ante, 246, Judge Baer reached the same con- 
clusion. The weight of authority and reason is clearly in favor of hold- 
ing counties liable for the unauthorized appropriation and use of patented 
articles or apparatus. 

One of the latest and most instructive cases upon the gênerai subject 
of the liability of corporations for the wrongful acts of their agents, re- 
sulting in benefit to the corporation, is that ofSalt Lake City v. HoUister, 
118 U. S. 259-263, 6 Sup. Ct. Rep. 1055. The principles so clearly and 
forcibly announced in that case are directly applicable to the présent 
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suits, and the question raised by the cause of demurrer under considér- 
ation. Cooley, Torts, 119, 122, and 2 Hill, Torts, c. 48, p. 414, also 
sustain the gênerai position herein presented. 

Our conclusion is that the défendant counties are liable for the in- 
fringement of tbe patent in question, and that the plaintiff's remedy 
against them is complète and enforceable. It folio ws that this, as well 
as aU the grounds of défendants' demurrer must be overruled. It is ac- 
cordingly so adjudged. 

Welkeb, J., coûcurs. 



SXJMNEB V. WaLKEB. 

(Distrùt Court, 8. D. New TwTc. Marcli 4, 1887.) 

1. Carriers— Of Qoodb— Connecting Lines— Négligence. 

Connecting carriers are not liable to the owner of goods for the négligence 
of each other, except upon some contract or underatanding making them so. 

2. Samb— Thbough Bills op Ladinq- Tkanshipmbnt— Prior Damages— Off- 

set. 

A through bill of lading, providing for a transhipment to another vessei at 
an intermediate port, and for çayment of the whale f reight at the port of dis- 
charge, does not import the joint liability of each, or that the latter carrier is 
the agent of the former, but indepehdent rights of the latter ship, and does 
not impose upon the latter vessei any liability for damages occasioned by 
prier négligence. She is therefore entitled to collect her jnst freight upon 
delivery of the goods, without offset or déduction for prior damages without 
her fault. 

Owen & Gray, for libelant. 
Putney & Bishop, for défendants. 

Bbown, J. The libel in this case was filed to recover the sum of 
$576.86, the balance of freight due the ship Reporter upon the delivery 
of 1,129 packages of tea brought from Hong Kong, China, and delivered 
to the défendants in February, 1886. The answer dénies that the goods 
were delivered by the ship to the défendants, and allèges that the deliv- 
ery was made by the ship to Russèll & Co., and that Russell & Co. de- 
livered the teas to the défendants, and that on the voyage the cases were 
so damaged by the carrier's négligence that the cases required cooperage to 
the amount of some 8500, which they claim to offset, if liable at ail. The 
tea was shipped at Amoy , China, by Brown & Co. , on board the steamer 
Esmeralda, and a bill of lading therefor, dated September 25, 1885, was 
given, signed by the "Agents of Russell & Co. , Charterers of the Reporter, " 
which recited the shipment of the tea by "Brown & Co. in good order, 
on board the Esmeralda, bound for Hong Kong, * * * for tran- 
shipment to American ship Reporter for. New York, and to be delivered, 
in like good order and condition at New York, to the order of Messrs. 
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BrowQ Brothers & Co., pr assigna; freight payable în New York at the 
rate of 25 shillings sterling per ton in approved sixty days' sight bills on 
London, or in gold coin, at the captain's option." It was conceded at 
the trial that the teas were sold lo the défendants to arrive, and that the 
above bill of lading was duly indorsed and delivered to them by Brown 
Bros. & Co. 

Rusgell & Co. were engaged in the business of carriers and forwarders 
from Amoy, and at the time of the above shipment had obtained a char- 
ter of afireightment of the libelant's sbip Reporter for a voyage from 
Hong Kong to New York, for the round sum of $10,000 in gold, "in 
fuU for the whole capacity of the vessel." The charter provided that 
bills of lading "should be signed by the captain at auy rate of freight 
without préjudice to the charter-party, and that the captain should hâve 
an absolute lien on the cargo for freight." On arrivai of the Esmerelda 
at Hong Kong, the tea was transhipped to the Reporter, and bills of 
lading therefor signed by the master of the Reporter on October 2, 1885; 
reciting that the goods were shipped in good order by Russell & Co. on 
board the Reporter, bound for New York, and to be delivered there "to 
Russell & Co., as agents; freight payable in New York at the rate of 26 
shillings sterling per ton; not accountable for leakage or breakage." 

On arrivai of the Reporter in New York in Pebruary, 1886, the cus- 
tom-house broker of the défendants, to whom the original bills of lading 
had been given, for the purpose of entering the goods in the custom- 
house, finding that entry could not be made without the bills of lading 
of the Reporter, surrendered the Esmeralda's bills of lading to the libel- 
anis' agents hère, and received instead thereof bills of lading signed by 
the master of the Reporter. Upon the latter bills of lading the goods 
were entered at the custom-house by the défendants, and delivery of the 
tea was made directly from the Reporter to the défendants at the wharf, 
whence they were carried to the warehouse designated by them. 

The évidence shows that, though no tea was lost, the cases were con- 
siderably broken, and required cooperage as stated in the answer. There 
is no évidence to show any négligence on the part of the Reporter. The 
master States that he observed the condition of the cases when they were 
received on board of the Reporter at Hong Kong, and that they were in 
the same condition when delivered hère as when they were received there, 
and that no damage arose on the Reporter. The stowage on the Reporter 
was good, and there was no évidence of any dérangement of the cargo, or 
of any rough usage. Upon the question of fact, it must be assumed that 
the breakage arose prier to the receipt of the goods at Hong Kong, for 
which the Reporter, and the libelants, as her owners, are in no way re- 
sponsible. 

The question for détermination is whether, under the above circum- 
stances, the Reporter is entitled to coUect the whole freight stipulated, 
or whether her demand for the agreed freight is subject to any offset on 
ascount of négligent handling prier to her receipt of the goods. 

1. The respondents are liable personally to pay whatever freight the 
Reporter was authorized to coUect, and for which she might hâve main- 
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teined her lien upon the gooda. The terms of the Esmeralda's bill of 
lading, although soniewhat différent from the usual-form in omitting the 
words "/le or ihey to pay freight," by their context iraport the same mean- 
ing and obligation, and imposed upon the consignées, upon their ac- 
ceptance of the goods, the duty of paying the freight. It was so held in 
Weguelin v. (Mier, L. R. 6 H. L, 286, 288, 295, upon the terms of a 
bill of lading precisely similar. The cases of Elwell v. Skiddy, 77 N. Y. 
282, and DaH v. Ensign, 47 N. Y. 622, turned upon the fact that the 
consignée was but the agent of the shipper. The context in the bill of 
lading also shows that, of necessity, this freight was to be paid to the 
Reporter, since her captain was to hâve an option to receive the freight 
either in gold coin, or a 60-day8 sight bill on London. 

2. It is weU settled in this country that each carrier on a through biU 
of lading, or on Connecting Unes, is liable only for the négligence that 
arises on his own line, unless some différent understanding be shown, 
or circumstances upon which such an understanding should be inferred. 
Raikoad Co. v. Pratt, 22 Wall. 123, 95 U. S. 43; Harding v. Inter- 
national Nav. Co., 12 Fed. Rep. 168. The fact that a through rate is 
stipulated for is not sufficient to prove such an understanding. Stewart 
V. Terre Haute, etc., 3 Fed. Rep. 768, 1 McCrary, 312. There is no év- 
idence of any such understanding between RuaseÙ & Co. and the master 
of the Reporter as should make the latter liable for the faults of the for» 
mer; nor, as respects the carriage of the goods from Hong Kong to New 
York, was there any relation of principal and agent between them, al- 
though RusseU & Co., by their original biU of lading may bave made 
themselves answerable for the whole distance. See The Bemina, 12 Prob. 
Div. 36. The master of the Reporter acted by an independent contract 
with RusseU & Co. He had chartered the whole capacity of his véssel 
to RuBsell & Co. for a lump sum, stipulating that for his security for the 
payment of that sum he should bave a lien upon the cargo for his freight. 
This is the usual form of a charter of affreightment. Under this arrange- 
ment, which the shippers at Amoy, by acceptance of the biU of lading, 
assented to and authorized, Russell & Co. were alone liable for négligence 
before transhipment, and both RusseU & Co. and the Reporter for any 
subséquent négligent damage. 

There is nothing in those relations or in the charter-party that can 
serve to charge the master of the Reporter with any responsibility for 
the négligence of the Esmeralda, or of Russell & Co., before the tran- 
shipment at Hong Kong. The leas might bave been damaged by such 
prior négligence far beyond the amount of the whole freight. It could 
not be contended that the Reporter, or her master, upon any évidence in 
this case, could be made liable for any such excess of damage; and, 
if not liable for the excess of damage, whatever it might be, how can 
she be made liable for any part of it that was not occasioned by her 
own fault? And, if not liable for any part of the damage, none can 
be legaUy offset against her just claim for freight. There' was nothing 
in this case to mislead either the shippers at Amoy, or their vendees, 
the respondents hère, as to the rights of the Reporter, or as to the per- 
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sons whom they mnst hold liable for damages arising on 'différent 
parts of the whole transportation ; because the original bill of lading, 
on its face, stated that the goods were received upon "the Esmeralda, 
bound for Hong Kong, for transhipment to the American ship Re- 
porter, for New York." This did not import a joint adventure or a joint 
undertaking by the Esmeralda and the Reporter to carry the goods safely 
from Amoy to New York. The signature to the Esmeralda's bill of lad- 
ing, "RussELL&Co., charterersof Reporter, "showed, indeed, thatRussell 
&. Co. were the charterers of the Reporter; but any inquiry as to the 
terms of the charter would hâve sbown that the Reporter sailed as an in- 
dependent ship, having her own right to the freight earned by her, and 
that Russell & Co. were not owners pro hac vice. The very language of 
the signature to the bill of lading imports a charter of affreightment, be- 
cause, had Russell & Co. chartered her as owners pro hac vice, no sucb 
term as "charterers" would hâve been employed. The transportation in 
that case would hâve been a transportation by Russell & Co. in their own 
vessels, pro hac vice, from Amoy to New York. The authority to Russell 
& Co. from the shippers at Amoy to tranship the goods at Hong Kong to 
the Reporter, which, as the signature to thebiU of lading indicated, was 
a vessel belonging to différent owners, sailed by themselves and on their 
own account, was an authority to tranship upon the usual terms of 
charters of affreightment, that is, subject to a lien upon the goods for the 
Reporter's own freight, and consequently subject to an obligation upon 
the shippers or their indorsee to pay her freight, if they received the goods- 
under her bill of lading. So without référence to the charter, it could 
not be s\ipposed by the shippers at Amoy, or by the indorsees of the 
original bill of lading, that in the ordinary course of trade, and upon a 
bill of lading like the Esmeralda's, an independentship, to which goods 
were to be transferred at Hong Kong, was to carry them to New York 
without freight in case the goods should hâve been previously damaged 
by no fault of the Reporter. A rule ôf law which should work that resuit 
would not only violate the intent of the parties, but would be greatly 
prejudicial to maritime commerce, since plainly no vessel would be 
chartered or run under such conditions. 

Upon bills of lading where no transhipment is provided for, if the 
vessel is under the necessity of transhipping the goods at an intermedi- 
ate port, through disasters at sea, it is said by the suprême court in the 
case of Hugg v. Augusta Ins., etc., Co., 7 How. 595, 609, that "the owner 
of the cargo is liable for any increased freight arising from the hire of an- 
other vessel." Searle v. Scovdl, 4 Johns. Ch. 218; Worth v. Mum/ord, 1 
Hilt. 1. Doubtless, communication with the owner, where practicable, 
ought to be had. Gibbs v. Grey, 2 Hurl. & N. 22, 31; Matthews v. Gihhs, 
3 El. & El. 282, 303. The right in such cases to recover any excess of 
freight is doubtless a controverted question, and dépends upon the view 
taken of the extent of the master's authority. See Emerigs, Ins. (Mere- 
dith's Ed.) 342, 845; Pardessus, Droit Com. 644, 715; Boulay-Paty, 
Droit Mar. 400, 405. Gmfro, 1 Valin, Comm. 651, 653; Poth. Charter- 
parties, 68. 
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In the case o{ Matthews v. Gibbs, supra, the négative was held, in the 
absence of any authority from the consignée, while the contrary opinion is 
expressed in Hugg v. Âugusta Ins. , etc. , Co. , supra. But, where the original 
shipment itself provides for transhipment npon another vessel, no question 
of the right of the first carrier to tranship can be raised, and the right 
of the latter ship to claim her own just freight, unaffected by the faults 
of the former, seems to me necessarily implied from the nature of the 
contract. Hère there was no excess of freight contracted for or claimed, 
and the prior faults of the Esmeralda or of Russell & Co. cannot be 
chargeable, in whole or in part, against the Reporter. Clark v. Barnwéll, 
12 How. 272, 283. The respondents were the owners of the teas at the 
time of the discharge. They received them by means of the Eeporter's 
bills.of lading, and not otherwise. They therefore became bound per- 
sonally to pày the freight which the Reporter was justly entitled to for 
her carriage, and which was expressly made payable on delivery at New 
York, subjèct only to such offset as was a légal liability of the Reporter; 
and the libelant can recover in this action, just as he could hâve enforced 
bis right by his lien on the goods. 

Had the claim to freight stood only upon the right of Russell & Co. , 
doubtless it would hâve been subject to be offset by the damage which 
was a légal demand against Russell & Co. But such is not the nature of 
the libelants' claim. They sue, not upon any right of Russell & Co., 
but upon the right of the Reporter, as an independent carrier from Hong 
Kong, a right which is impUedly recognized and provided for in the orig- 
inal bill of lading. 

Where a new bill of lading is given upon a transhipment, it is said to 
be usual to make the goods "deliverable to the holders of the original bill 
of lading, duly indorsed, to prevent conflicting claims under the two bUls 
of lading." Scrutton, Charter-parties, art. 56, p. 115. In the présent 
case the form of the second bill of lading, to "Russell & Co., as agents," 
was evidently designed for the same purpose. Its meaning is that the 
goods were to be delivered, not to Russell & Co. for themselyes, but as 
the property and for the benefit of whoever held the original bill of lad- 
ing given- by Russell & Co. Upon the delivery and transfer of the Re- 
porter's bill of lading by Russell & Co. to the respondents, the owners of 
the property, and their surrender of the former biU of lading, the légal 
effect became the same as if thé Réporter's bill of lading had been directly 
to the respondents. 

Upon arrivai hère, the agents of Russell & Co. appear to hâve acted also 
as the agents of the Reporter in collecting the freights. The bills for the 
freight rendered by Russell & Co.'s agents show that the claim against the 
respondents was for freight due "to owners of American ship Reporter." 
In the subséquent settlement by Russell & Co. with the local agents of the 
ship hère for the $10,000 charter money, the claim in suit nncoUected 
was tumed in as a part payment, and the balance only appears to hâve 
been paid to the libelants in cash. 

There is no évidence to show that the whole amount of this freight was 
not needed to make up the charter money due to the Reporter. It does 
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not appear whether the wholô freight-list amounted to $10,000 or not, or 
how much was coUected aside from this claim. Had the whole freight 
moneys been more than enough to pay the $10,000 charter money aside 
from the présent claim, and had Russell & Co.'s agents, in behalf of the 
Reporter, coUected more than that amount, and the owners of the Re- 
porter had thereupon suffered Russell & Co., in the settlement made with 
them, to retain any surplus in money, while they undertook to coUect 
in fuU the claim against the respondents, knowing that the latter had a 
good offset to the demand against Russell & Co. , in whole or in part, such 
a settlement would be deemed inéquitable, as against the respondents, 
and would, I think, hâve entitled the latter to set up their offset against 
the libelaiita' claim as an équitable défense; on the ground that the plain- 
tiffs, having two funds for the satisfection of their demands, had no 
équitable right to sélect the one which would work a known injustice to 
the rçspondents, whom Russell à Co. were bound to protect. No such 
défense is pleaded, and the facts necessary thereto do not appear in the 
proof, and the libelants are therefore entitled to a decree. 



The San Jacinto.^ 

Savabesr ». The San Jacinto." 

{pUtriet Court, E. D. Jfm Torh. January 18, 1887.) 

OosTS— MaK8HAi.^Disbubsiimbnt8 for Ship-Kbbpbb— Kbbpkb Engagbd bt 
Ci.aimani>^Dblat iif Salb dp Vbssbl. 

The stéain-shlp S. J., condemned to be sold, remaîneâ in the custody of the 
United States marshal. By an arrangement between the proctors for the par- 
ties the salé was adjourned from Ootober to February, the proctors for the 
claiman t agreeing to place a watchman on board. ITo direction was given the 
marshal by any person to release the vessel, nor was any order of court to 
that eflect applied for. ReXd, (1) that such an agreement, whereby the vessel 
remained so long in the custody of the marshal without necessity. was n ot ap- 
proved by the court; (2) that the marshal was correct in keeping his watch- 
man aboard, in the absence of the court' s sanction ofhis removal; (3) that the 
marshal Was entitled to tax in his costs the amount actually disbursed byhim 
for a ship-keeper, notwithstanding the présence on the vessel of the keeper 
employed biy claimant. 

In Admiràjty. 

John J. JMen, for the United States marshal, appellee. 

UHOf Rueisamm & Hubbe, for appellant. 

Benedict, J. ïbis case came to me on an appeal from the clerk's 
taxation of the marshal's costs. The item objected to is the sums paid 
for the keepers of the vessel. 

•Reportedby Edward G. Benedict, Esq., of the New York bar. 
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In the year 1885 several libels were filed against the steamer San 
Jacinto, and the vessel taken into custody by the marshal in pursuance 
of processes issued in each case. Subsequently defaults were taken and 
decrees entered in favor of the several libelants, and a venditioni exponas 
issued in the case above named. Thereafter an agreement was made be- 
tween the libelants and the claimant, which provided among other things 
for an adjoumment of the sale of the vessel from the eighth day of Octo- 
ber, 1885, to the tenth day of February, 1886, and to such further time 
as might be agreed upon by the proctors of the libelants and the proctors 
of the claimants, for the purpose of carrying ont the agreement, "and, 
in considération of the agreement of the proctors for the libelants, to 
direct the United States marshal for the Eastem district of New York to 
place on board the said vessel as watchman such responsible and proper 
person as may be designated by the proctor for the claimant," the proc- 
tors for the claimant agreed to place on board the vessel a watchman, 
to take care of the vessel, under the supervision and direction of the 
marshal, and pay the watchman for his services, and hold the libelants 
harmless for ail claims therefor. It was at this time understood that the 
vessel was to remain in the custody of the marshal until the claims of 
the libelants were paid. Subsequently, as it would seem, the claims of 
the varions libelants were subsequently paid by the claimants or for their 
benefit; but the suits were formally kept alive by an assignment of the 
claims to a third party. 

In pursuance of the understanding belween the proctors for the claim- 
ants and the proctor for the Ubelant, a person was designated by the 
claimants to be watchman on board the vessel, and has been on board 
the vessel, and has beeri paid therefor at the rate of $40 a month, by the 
claimants. No direction was ever given the marshal by the libelants or 
any other person to release the vessel from his custody. No order of the 
court to that effect was ever made or applied for, and the marshal has 
maintained his custody of the vessel up to this tirae, and now inserts in 
his bill of Costa the amount of his disbursements for keepers of the ves- 
sel. This item is objected to by the claimants. 

In regard to aU this, I bave to say, first, that I by no means approve 
the arrangement whereby this steamer was left in the custody of the 
marshal for this long period, apparently held for liens which in reality 
had been paid, — an arrangement that the marshal should hold the vessel 
nominally for the libelants, in reality as a cover for the benefit of the 
claimants. No such arrangement should, in my opinion, ever be en- 
tered into. But the question hère is as to the agreement made between 
the proctor for the claimant and the marshal, and its efiFect upon the 
marshal's costs. 

There is a misunderstanding between the marshal and the proctor for 
the claimants as to the agreement between them. The marshal con- 
tends that the claimant was not only to provide a watchman, but also 
furnish the marshal a written direction from the varions libelants to 
withdraw his keepers from the vessel, which direction was never fur- 
nished. The proctor for the claimant, on the other hand, insista that 
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he made no agreement to fumish such direction to the marshal from 
the libelant's proctor, and he points to the fact that the watchman pro- 
vided by him was allowed by the marshal on board the vessel, as proof 
that there was no agreement on his part to furnish a direction from the 
libelant's proctor to that eflfect. But what the agreement made between 
the marshal and the proctor for the claimant was, is immaterial, for the 
reason that, whatever the agreement was, it was never sahctioned by the 
court. 

In the case of The Independent, 9 Ben. 489, it was said by Choate, 
J.: '"the mère notice from the libelants not to put a keeper on board 
cannot excuse the marshal from the duty of custody imposed upbn him 
by the mandate;" and, again; "A libelant desiring to be relieved of the 
expense of a keeper should, instead of relying on a notice to the mar- 
shal, apply to the court, and perhaps, on notice to the parties who 
might be prejudiced, the court may permit or direct the withdrawal of 
the keepera." 

What was said by Judge Choate applies with greater force in a case 
like the présent. It is plain that the agreement contended for by the 
court did not relieve the marshal from responsibility for the safe-keeping 
of the vessel. . In the absence of such sanction, it would still be his duty 
to maintain his custody of the vessel, whatever may hâve been the ar- 
rangement between him and the proctor for the claimants. I do not say 
that even the sanction of the court to such an agreement would avail to 
protect the marshal, in case of dèparture or destruction of the vessel. 
Ail I say is that, in the absence of such sanction, the agreement con- 
tended for the claimant afforded no reason for the marshal's withdrawal 
of his keepers from the vessel. He still had not only the right, but it 
was his duty, to maintain the vessel in the keeping of his own keepers, 
for whose action he would be responsible. If, then, notwithstanding 
the présence on board the steamer of a watchman provided for and paid 
by the claimants, the marshal did employ other keepers to maintain his 
custody of the vessel, he is entitled to tax in his costs the sum actuaUy 
paid for such services, not exceeding, of course, the amount allowed by 
law. The only question hère, then, is, did the marshal actually dis- 
burse the amount he charges in paying keepers of this vessel? Upon 
this question there is no évidence except the testiniony of the marshal 
himself. That is full and explicit to the effect that he did pay them 
the sums charged, for the purpose specified in his bill, and there is no ■ 
évidence to the contrary. Upon such évidence the clerk was right in 
allowing the item in dispute, and his taxation was therefore right, and 
is affirmed. 
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WooDBUKF î;. One Coveeed Scow.' 
{Disiriet Court, E. D. Nea York. February 18, 1887.) 

1. Wharf akd Whaepinger— Floating Boat-Hotise— Maiiitimb CoNtKACT— 

LiBN. 

An implied contract for the wharf âge of a floating boat-house is a maritime 
contraot by reason of tbe subject-matter, and a lien attaches for the wharf âge, 
enforceable in admiralty. 

2. Same— Rate— New York State Statute. 

Held, that the rate of wharf âge fixed by the New York state statute regu- 
lating wharfage in New York and Brooklyn sbould be adopted hère as the 
rate ohargéable against the structure in question. 

In Admiralty. 

J. E. Ludden, for libelant. 

E. R, CheBalier, for claimant. 

Benedict, J. This is a proceeding in rem to enforce a lien for wharf- 
age against a structure termed in the libel a scow. The facts are not in 
dispute. The structure proceeded against consists of a float, mâde of 
timbers, in width some 11 feet, and in length some 23 feet, constructed 
to float in the water, and to support above the surface of the water a 
floor and a house nearly the size of the float. One use of the structure 
is to store within the house the oars and sails of small boats landing at 
the float, and to aflford persons a means of egress from small boats com- 
ing to the slip to the adjoining wharf, and thence to the shoré. This 
structure was never used as a means of transporting upon it from place 
to place either passengers or freight. It has for a long pèriod been moored 
alongside the libelant's wharf, in one of the slips of this harbor, being at- 
tached to the wharf by lines, and there safely rising and falling with the 
tide. For the use thus made of the libelant's wharf the libelant seeks to 
enforce a lien. 

The action is sought to be upheld by référence to the statute of the 
State of New York, which fixes the rates of wharfage in New York and 
Brooklyn, and gives a lien fgr the same. This statute, after fixihg rates 
of whîirfage for certain kinds of vessels, proceeds as foUows: 

"And from every other vessel or floating structure other than those above 
named, or used for transportation of freight or paasengers, double the flrst 
above rates; except that floating elevators shall pay one-half the flrst above 
rates." 

This provision is manifestly imperfect, and the question arises, what 
eflfect can be given to the words, "or used for transportation of freight or 
passengers." As the words read, they are without meaning, and if no 
effect is to be given them, the statute, by the previous words "floating 
structure" includes in its provisions the structure hère proceeded against. 
But if, as the claimant contends, the word "or" be stricken out, and the 

'Reported by Kdward G. Benedict, Baq., of the New York bar. 
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Word "and" inserted in its place, the previous words, "floating struc- 
ture," will be so qualified as to exclude the structure hère proceeded 
against ; while, as the libelant euggests, effect may be given to ail the 
words used, by insertîng the words "any craft," after the word"or." 
So read, the statu te would include the structure proceeded against. 

It bas been supposed by the advocates that this case must stand or fall, 
as oné or the other of thèse constructions is placed upon the statute re- 
ferred to. But while the statutè, if construed as the libelant contends, 
would détermine the rate of wharfage chargeable against this structure, 
the right of the libelant to maintain this action cannot dépend upon the 
statute; for a statute of the state, while it may create a liability on the 
part of the owner of this structure to pay wharfage, and may attach a 
lien upon the structure to enforce such liability, cannot confer upon this 
court jurisdiction to enforce such a lien by a proceeding in admiralty. 
The jurisdiction of this court to entertain the présent proceeding dépends 
net upon any statute, but upon the question whether the implied con- 
tract to pay the libelant for the use made of his wharf by the structure 
iu question is a maritime contract. If the contract be maritime, this 
court, sitting in admiralty, has jurisdiction to enforce it; otherwise not. 
The case in this aspect would bé easily disposed of, if the structure in 
question could be held to be a ship or vessel; the suprême court having, 
in Ex parte Easton, 95 TJ. S. 68, held a contract for the wharfage of 
a ship or vessel to be maritime. But this structure, being stationary, 
and never employed in the trausportation of freight or passengers from 
place to place upon the water, cannot be held to be a ship or vessel. 
The case therefore is not covered by Ex parte Easton. Neither in Ex parte 
Easton, nor in any other case to wiich I hâve been referred, has the pré- 
cise question hère involved been determined; nevertheless, the grounds 
upon which the décision in Ex parte Easton proceeds afford reason, in my 
opinion, to hold the présent contract to be maritime in character. For 
it will be observed that the subject-matter is the same in the one case as 
in the other, save only in this: that the structure accommodated is not 
engaged in the transportation of passengers or freight from place to place 
upon the water. What the wharfinger furnishes, under contract with a 
ship or vessel, the libelant furnishéd to this structure, namely, a resting 
place, safe from the influence of currents and of tides, and this he did 
by means of a wharf, wMch is ah incident to navigation. Moreover, the 
object of this resting place was to facilitate the landing of sails, oars, and 
persons from the small beats accustomed to use this structure, and en- 
gaged in navigation. The object sought to be secured by the contract 
with the libelant for the use of his wharf for this float was similar in 
character to the object sought to be secured by a contract for the wharf- 
age of à ship. Furthermore, the structure itself, although not a ship 
or vessel in the légal sensé, and perhaps not one of thé other "kind of 
water craft," to which the suprême court, in Ex parte Easton, alludes as 
distinct from a ship or vessel, is used in connection with navigation on 
the water and the transportation on the water of passengers and freight, 
and in^no other occupation. 
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If no boats had frequented this slip for the purpose of landing per- 
Bons or goods this float woold not hâve been there. It was there because 
the boats coming there required it, in connection with the navigation in 
which they were engaged. The use to which the float was put seems 
clearly maritime in character. The necessities which made a wharf nec- 
essary for the float were necessities of the sea, while the benefit derived 
from the use of the wharf by this structure inured to persons and things 
transported on the sea. Thèse considérations appear to me to be sufii- 
cient to authorize a détermination that a contract for the wharfage of 
such a structure is a maritime contract by reason of the subject-matter, 
The contract sued on being maritime, the jurisdiction of the admiralty to 
enforce it follows of course. 

There remains the question whether the maritime law attaches to such 
a contract a lien for the wharfage. Upon this question there is little 
room to doubt. By the maritime law a lien for wharfage always attaches 
to a. ship or vessel, and the reasons for the lien in the case of a structure 
like this are as forcible as in the case of a ship. Of course, if the libel- 
ant's construction of the state wharfage statute be adopted, a lien is cre- 
ated by that statute, and being attached to a maritime contract by the 
law, may be enforced in a court of admiralty as i)art of the contract. 
But whether such a construction of the statute is possible, the view: I 
hâve taken of the case renders it unneoessary to décide. 

The final question relates to the rate of wharfage which the libelant is 
entitled to charge. If the rate of wharfage of this structure as a floating 
structure be fixed by the statute, that is the rate to be enforced herein 
as being the rate contemplated by the parties. If, on the other hand, 
the State statute does not fix any rate of wharfage for such a structure as 
this, then the rate must be fixed by the court, and in that case no juster 
rate could be adopted, as it seems to me, than the rate which would be 
fitatutory if the statute be read as the libelant contends. I therefore 
adopt that rate as the just and proper rate of compensation for the wharf 
accommod^ition furnished by the libelant to the structure proceeded 
against. At that rate, as I understand it, there is due the libelant the 
Bum of $584, and for that sum, with costs, the libelant may hâve a decree. 



The Gallego.' 

Morgan's IjOuisiana & T. R. & S. S. C!o. v. De Areotequi and others. 

(Dùtrùt Court, E.D.2!few, York. U&TCb.&, 1887.) 

1. SAiiVAaB— BtbXm-Ships— Loss of Ruddbk— Leb Shobb— Awabd. 

The Spanish steam-ship Gallego, when ofE the Florida coast, lostherrudder 
and rudder-post. For two days she drifted, with a signal of distress set, in a 
direction that would shortly hâve càrried her On a lee shore. Tarions vessela 
passingher^hutnoneofleringher assistance. Thesteam-shipLone Star, bound 

^ Repoited by Edward G. Benedlct, Esq,, of the New York bar. 
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from Qalveston to New York, flnally came to her assistance. Pour hawsers 
were passed from the Qallego's qparters to the bows of the Lone Star, by 
means of which the latter was enabled to steer the Gallego, hauling her stem 
from aide to side, as occasion required. Abandoning for the time her voy- 
age to New York, the Lone Star brought the Gallego safely to Havana. In 
doing 80 she encountered risks, and was actually damaged by collision wlth 
the Gallego, and in other ways, to the extent of $3,451.96. The Gallego and 
her cargo were worth |476,764. The Lone Star and her cargo were valued at 
- 1440,365. Eeld, that $35,000 should be awarded the Lone Star as salvage, be- 
sides the actual expense which she incurred. 
2. Admihalty— Evidence— Notary's Cbbtificate to Protbst. 

The oflSoial certiflcate of a notary proves the making of a protest, and what 
it contains. It is compétent évidence in a court of ddmiralty, and the exam- 
ination of the notary by commission, in order to prove the protest, is not nec- 
essary. 

Charles H. Tweed and R. D. Benedîct, for libeknt. 
Evarts, Ghoate, & Beaman, for res^ondeiits. 

BbnedIct, J. This is an actioa to recover salvage compensation for 
services rendered to the steam-ship Gallego by the steam-ship Lone Star. 
The facts proved leave no room to deny that on the occasion in question 
a salvage service was rendered the Gallego for whiûh the libelants are 
entitled to salvage compensation: The substance of the controversy is 
'in respect to the amount propei? to be awarded. In detèrmining this 
question, it will béas well to notice the considérations ad verted to by 
the admiraity division of the high Court of justice of England, in the ré- 
cent case of 3%e Tferra, [unreported,] to which case I hâve been referred 
by the advocate for the claimant in this case. In opposition, therefore, 
to the very positive contention on behalf of the claimant that the value 
of the property saved is "the last élément to be considered," I adopt the 
remark of the court in the case of The Werra, that "the first thing 
which one considers is the value of the property which has been saved," 
and proceed to consider the value of the steam-ship Gallego, her cargo 
and freight, at the time she waS' saved by the steamer Lone Star. 

As to the value of the ^ cargo and freight there is no controversy. It 
is put at $276,764. As to the iëteamer there is considérable différence 
among the witnesses called by thé respective parties to express an opin- 
ion in regard to her value. The claimants hâve refrained from stating 
her value in their answer, hâve given no évidence tb show at what value 
she stood on the owner's books, as was donc in the case of The Werra, 
and hâve contented themselves with producing the testimony of wit- 
nesses who never examined the vessel. The failure of the claimants to 
produce any witness to her value , who ever saw the vessel, when it was 
in their power so to do, leads me to believe that the value put upon her 
by the witnesses called for the libelants, who know the vessel, is nearer 
the truth. I therefore, for, the purpose of this case,, take the value of 
the Gallego herself to be $200,000, and the total value of the property 
saved is therefore the sum of $476,764. 

B'oUowing still the order observed in the case of The Werra, I next 
consider the péril to which this property was exposed. The disaster 
which befeU the Gallego was loss of her rudder and rudder-post. Her 
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huU remaîned sound, and her motive power was intact, but sîie was with- 
out a rudder, and, as her varions efforts proved, was destitute of other 
means whareby to direct her course. When she met with this disaster 
she was off Jupiter light. The Florida coast was sonie 12 miles dis- 
tant to the west, and Mantanillo shoal was about 40 miles distant on the 
other side. This fact of locality is important in determining the extent 
of her péril, and unquestionably the locality was dangerous for a vessel 
deprived of power to direct her course. It is true that she was in the 
Gulf stream, but the currents of the sea are far from reliable, as the ré- 
cent expériences of the Wisconsin and of the City of Chicago seem to 
show. 

On the day the rudder was lost an effort was made by the Gallego to 
steer by means of a boom and anchor. The effort failed, and three haws- 
ers were lost in making it. On the next day a second effort was made 
to steer her by means of two booms lashed together. This effort also 
failed, and both booms and hawsers were lost. Signais were set, which, 
as the answer correctly states, were signais of distress. Two sailing ves- 
sels came to her, but were unable or unwilling to àid her. Four différ- 
ent steamers came in sight, and were signaled. Two passed without 
paying attention. A Spanish steamer passed near enough to be recog- 
nized, but did not stop. Another answered her signais, but passed on. 
Meanwhile she was drifting without ability to direct her course. Dis- 
abled as she was, she was sure to be carried somewhere by the winds 
and waves, but where could not be known. Her abandonment at sea, 
or stranding upon some shoal, was not only possible, but certain, unless 
Bome vessel should come to her aid. From noon of the 15th to midnight 
of the 17th she drifted about a hundred miles, and that in a direction 
that would hâve carried her ashore in 24 hours. 

It bas been contended that a lee shore would not be dangerous to the 
Gallego, because she was a propeller, and, with motive power intact, a 
propeller can, without a rudder, escape from a lee shore, The case of 
The Alaska is referred to as supporting this proposition. But whether 
the Gallego could be made to do in the current of the Gulf stream what 
the Alaska did where she was, is not known. Moreover, the ability of 
the Alaska to make a course without a rudder was to her master, as he 
says, a révélation. No such révélation came to the master of the Gal- 
lego, and bis actions and signais afforded conclusive proof that he had 
no belief that he could make a course, situated as he was, and consid- 
ered assistance a necessity for his ship. 

At the trial the master and officers of the Gallego, in contradiction of 
their protest, declared that they never supposed the Gallego to be in any 
danger. It is easy after the event to deny fear; but, if it be true that 
this steamer was under command of a master unable to see any péril 
in the condition of his ship as she was when the I^one Star came 
to her aid, that circumstance, in my opinion, would enhance the péril 
of the ship. The acts of the master at the time speak louder than his 
subséquent words, and show knowledge that the position of his ship 
was one of péril. Of course, it can be said that, being sound save in 
v.30F.no.4— 18 
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respect to her mdder, the Gallego, for a time more or less extended, as 
the chance of favorable winds and of being fallen in with by some 
other vessel nbt only willing btit able to aid her might hâve favored, 
would hâve floated; but, such chance not favoring her, destruction in 
the end was to be expected, for she was upon the sea without the knowl- 
edge and ability necessary to enable her, unassisted, to reach a port of 
safety. 

It was with her not a mère question of delay, as is sometimes con- 
tended when the screw is lest, and resource must be had to sails. Her 
difBculty was that although she had motive power she could not navi- 
gate because she could not control her course. Neither could she remain 
still. She was bound to be borne somewhere. If refused assistance by 
ail vessels, as she had been by those that had passed her by, in 
ail human probability she would be borne to destruction. From 
this position of péril she was relieved by the Lone Star, and by the aid 
of the Lone Star she was conducted in safety to the port desired by her 
master, and most advantageoùs to her. Of course, the existence of a 
chance of obtaining assistance is to be taken into considération, but the 
fact that she might chance to meet a salvor does not justify the assertion 
that she was in no péril. The circumstances under which the Gallego 
was placed, and the riska to which she was subjected, in my opinion, 
made it the imperative duty of her master to induce the master of the 
Lone Star to fumish assistance; and the Lone Star, having successfully 
assisted her, is entitled to claim salvàge as having rescued her from a 
position ofgreat péril. 

At this point, as weU as any other, may be considered a question of 
évidence which arose out of the libelants offering in évidence the protest 
of the Gallego, to contradîct the testimony of her master when he says 
that there was no danger. Against the admission of this protest in évi- 
dence strenuous objection is made. The objection, however, finally re- 
duces itself to the contention that the protest is not admissible because a 
copy. The document purports to be certified by a notary, and to the 
certificâte is attached a notary's seal. The seal of a notary is judicially 
taken notice of, he being an oflBcer long recognized throughout the com- 
mercial world. In this instance the seal is an impression in ink, in the 
form of a notarial seal, stamped upon the paper. Such an impression 
is, in my opinion, a seal, and it authenticates the certificate to which it 
is attached. Says the court in Orr v. Lacy, 4 McLean, 247: "An im- 
pression on parchment or paper, with intent to make a seal, is good at 
common law." We bave, then, the officiai certificate of a notary that a 
protest in this form was made before him . Such a certificate, undisputed , 
proves the fact of the making of a protest, and what it contains. The 
document offered is moïe than a copy. When a marine protest is made 
before a notary, the notary enters in his notarial book the fact of a pro- 
test, and the reasons given for making the protest. A common form is : 
'•By this public act be it known to ail whom it does concem, * * * 
wherefore the said * * * protested, and I, the said notary, do by 
thèse présents publicly protest." The notary's book is never given out. 
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Tliat is a record of the notary's oflBce, made there for the benefit af 
ail whom it may concern. The benefit of this record is seoured to 
those concerned by issuing a transcript from the book, certified by the 
notary to be correct, and in no other way is the protest made available. 
The document hère produced is such a transcript, and that it is compé- 
tent évidence in a court of admiralty I do not doubt. Many such pro- 
tests hâve been offered in évidence before me, and never before hâve I 
heard it contended that, to prove a marine protest in a court of admiralty, 
the notary niust be examined upon a commission. The suprême court 
in U. S. v. Percheman, 7 Pet. 51, says: "We think that, on gênerai prin- 
ciples of law, a copy given by a public officer, whose duty it is to keep 
the original, ought to be received in évidence." 

It may be added that in this case it appears by the testimony of the 
master of the Gallego himself that he made a protest before this notary, 
and he himself took a certified transcript. That transcript the claim- 
ants do not produce, thefeby making applicable to them the remarks 
of the court in the case of 'Hw Emma, 2 W. Rob. 315, where the failure 
to producë such a transcript was noticed by the court. 

The protest being in évidence, there is little ground left for the posi- 
tion taken by the advocate of the claimants that the danger that the 
Gallego was in rests altogether upon suppositions, and the imagination 
of counsel. 

Pollowing still the order adopted in the case of The Werra, I next con- 
sider what sacrifices, what risks, and what expansé did the Lone Star 
incur in assisting the Gallego. Hère the value of the Lone Star, her 
cargo and freight, as well as her circumstances, are to be taken in con- 
sidération. As to the value of the cargo and freight, there is no dispute 
upon the évidence. It is $240,265. In regard to the value of the Lone 
Star herself, the opinions of the witnesses vary from $120,000 to $225,- 
000. l^r. Dimmick, who knows the vessel well, and examined her for 
the purpose of being enabled to form a more accurate opinion as to her 
value, States her value at $225,000, and I feel safe, therefore, in taiking 
her value as stated in the libel. For the purpose of this case, the Lone 
Star will be valued at $200,000, making the total value of the property 
at risk the sum of $440,265. At the time the Gallego was fallen in 
with, the Lone Star was on one of her regular voyages, in a regular line 
running between Galveston and New York. She was due in New York 
on Friday, the twenty-first of October, whence she was to sail on the 
23d. At the réquest of the master of the Gallego, she abandoned her 
voyage, and went with the Gallego to Havana, where she arrived on the 
21st. The time actually occupied in reaching Havana was five days, 
and she lost three days more in reaching New York, her port of original 
destination. She missed, moreover, her sailing dày at New York, and 
the cai^o she would then hâve taken was taken by another vessel. 

The character of the service the Lorle Star was called on to perform 
was to steer the Gallego. This she made out to do by means of four nine- 
inch hawsers fastened to the Gallego's quarters, and bent to a chain cable 
attached to the bow of the Lone Star. In this way, both vessels being 
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kept in motion by their respective engines, the Lone Star, could haul the 
stem of the Gallego one side or the other, and thus direct her course. 
While the Gallego was being thus conducted to the port she desired to 
reach, the weather for niuch of Ihe time was calm. On Sunday night, 
however, a gale was experienced, in which the niiie-inch hawsersparted, 
and on Monday the vessels were in actual coUision. While attempting 
to make fast again, the hawser parted a second time. On one occasion 
an effort was made to tow the Gallego astern of the Lone Star, but the ef- 
fort failed, and not through want of skill. The course thus pursued by 
the Gallego was given her by the Lone Star, and the way was dangerous, 
being from Jupiter light to Havana. While proceeding on this way, the 
vessels were obliged, on one occasion, in order to ascertain their posi- 
tion, to bear up within five or sixmiles of a reef where vessels with rud- 
der and motive power intact are sometimes stranded, and it is the opin- 
ion of some of the witnesses that the gale experienced must hâve caught 
the Gallego if the Lone Star had declined to assist her, and would bave 
driven her'ashore in spite of ail efforts. This service involved risk to the 
Lone Star. Not only was she exposed to the risk of prdinary périls of 
the sea for eight days, but to this was added the risk of collision with 
the Gallego. That this is no imaginary péril appears from the évidence 
in this case, and from other cases which bave been adjudged. See the 
case of The Demdrius, 2 Pritch. Adm. Dig. "Salvage Awards," 847. 

But Havana was reached without any spécial péril of life, or any ex- 
traordinary hardship on the part of those on board the Lone Star. On 
making Havana, a tug came out, and the Gallego then attempted to 
enter the port by her aid. She found it impossible to accomplish this, 
and, after getting dangerously near to the breakers, she again resorted to 
the aid of the Lone Star. On this occasion an expédient unusual for 
vessels of this size was resorted to, for the Lone Star lashed the Gal- 
lego along-side, and in this way took her into the port of Havana, and 
there moored her in safety. In the rendition of -this service the Lone 
Star was put to an actual expense of $2,451.96, to pay for damages to 
hull, loss of hawsers, etc. 

Having now stated some of the facts from which I conclude that this 
is a case for a libéral reward, there remains only to fix the amount. 
This amount is determined with référence to the value of the property 
imperiled, the extent of the péril to which the property was exposed, 
and the sacrifices, risks, and losses encountered by the salving vessel. 
To thèse must be added the considération that the object that the rule 
of the maritime law in respect to salvage is not so much compensation 
for work and labor performed ; as to hold out to those who sail the seas 
a strong inducement to volunteer their aid to vessels in distress. The 
importance attached to this considération by the English admiralty is 
shown by the remark of the court in deciding the case of The Rio Lenia, 
24 Mitch. Mar. Reg. 628, to which I hâve alluded on a former occasion. 
In that case Sir Robert Phillmoee says: 

"It bas been impressed on the minds of the court that there seems to be a 
growing dislike on the part of the owners of ships to allow their vessels to ren • 
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der assistance, even when no jeopardy of lif e is concerned. That must be met 
by a libéral allowance on tbe part of the court wbose duty it is to consider ail 
the circumstances of the case." 

This remark dérives emphasis from the fact proved in this case that 
four steamers in succession passed within sight of the G^allego's signais, 
and did not stop. 

In view of ail thèse considérations, I am of the opinion that it will be 
proper in this case to award the libelants a salvage award of$25,00t), 
to which must be added $2,451.96, being the amount expended by the 
salvors, and the costs of this action. The apportionment of the salvage 
among the varions perspns entitled to sbare will be made at the time of 
entering the decree. 



The Fbane P. Les.* 

Insurance Co. of Nobth America v. The Frank P. liEB. 

(DUtriet Court,!!. D. Pemi»yhania. March 18, 1887.) 

i. Collision— ScHooNKKs. 

The schoonerB A. and B. were sailing ofl Cape Cod. Betweex 9 aad 10 
o'clock at night both vessels were heading about W. by H., on their starboard 
tack, B. being a quarter to a half mile in the rear of A. The wind was com- 
Ingfrom the N. N. W. . There was from flve to seven miles of navigable water 
between the vessels and the shore. B. changed her course about two pointa 
southward, and ran under A's stem. Soon af ter, B. again changed her course 
to go about, across A.'s bows, missed stiiys, and before getting ofE was 
Btruck and sunk. No light was displayed from B.'s stem after passing A. 
JSeld, that B. was guUty of négligence, and that there could be no recovery 
against A. 

%. Bamb— Absence op Torch. 

Faîlure to display a light or torch required by the statutes is négligence. If 
there is a possibility that a collision would hâve been avoided had the require- 
ments of me statutes been observed. 

In Admiralty. 

Qibbona, Jr., & Henry, for libelant. 

Mr. Edmunds, for respondent. 

Butler, J. The vessels (out of whose collision this suit arises) wera 
•coasting schooners, bound from Elizabethport, New Jersey, to Boston, 
laden with coal. Having started March 22, 1886, they were at Cape 
Pogue on the moming of the 23d, and in the evening (between 9 and 
10 o'clock) were off the northem end of Cape Cod, where they collided, 
and the D. & J. Lee, with her cargo, was sunk. The suit is brought 
by insurers of the D. & J. Lee, who, having paid the amount insured, 
ure subrogated to her rights. A short time before the collision the ve»- 
fiels were heading about W. by N., on their starboard tack, and weie 

^Bepoited by C. B. Taylor, Esq., of the Philadelphia bar. 
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near togéther ; the D. & J. Lee being in the rear, possibly a quarter to a 
half mile. The wind was coming from the N. N. W. , and the sea rough 
and chopping. The distance from the shore was probable five to seven 
miles, and the water for this distance appears to be navigable. Under 
thèse circomstances the D. & J. Lee changed her course about two 
points southward, and ran under the respondent's stern, passing at a 
safe distance. A short time later she again changed her course, to go about, 
across the respondent's bows, missed stays, and before getting off was 
struck. No light was displayed from her stem after passing. She was 
at no tiïne, however, entirely oui of sight, her sails being visible, 
though her hùli was not. Her change of course, in front, was not 
discovered by respondent until her green light came into view. Im- 
mediately on seeing this, respondent headed southward, to run under 
her stern. 

The faults charged against the respondent are (1) that she did not 
immediately go about, on her port tack, when the D. & J. Lee changed 
her coursej and (2) that she had not a proper lookout, and consequently 
did not see the change of course as soon as she should. 

Although pressed with much eamestness and ability, neither charge 
is, in my judgment, well founded. Supposing the vesseis to hâve been 
as far apart as stated by the libelant when the change of course occurred, 
the respondent's movement was entirely safe and proper. Her change 
of head would certainly hâve carried her under the D. & J. Lee's stern. 
As her starboard tack was not run but, and might be prolonged for sev- 
eral miles, her maneuver was rational, and such as the vessel in her front 
should hâve expected. 

Supposing, however, the vesseis to hâve been materially doser togéther 
than stated by the libelant, is the respondent blâmable for heading as 
she did? I do not think so. She was probably mistaken respecting the 
distance. The D. & J. Lee's act, in tacking, was of itself a forcible sug- 
gestion that the distance was a safe one. Especially was it so in the 
absence of the statutory torch, or other signal of possible danger. Such 
mistake would involve no responsibility. Should the respondent, how- 
ever, when approaching nearer the D. & J. Lee, and discovering the 
danger of collision, bave reversed, and endeavored to go about? This 
was a question I could not answer from the testimony. To a seaman it . 
would présent no diflSculty; but I was uninformed respecting the dis- 
tance within which the maneuver might bave been safely executed. I 
bave therefore taken the judgment of an assessor respecting it, and also 
respecting two or three other points, about which, however, I had no 
difficulty. His answers show that the collision could not hâve been 
avoided by attempting to go about after heading southward, and probably 
not before. 

There is no évidence tending to support the second charge. On the 
eontrary, the protest which the libelant put in évidence shows that 
there was no lack of vigilance in this respect. The inference (drawn 
from the collision itself) that the D. & J. Lee was not seen on commenc- 
ing her change of heàd, becauee had she been, and the respondent theu 
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turned southward, the collision would hâve been avoîded, is not justi- 
fiable. The fact that the maneuver did not avoid the accident can more 
>reasonably and safely be accounted for by supposing the vessels to hâve 
been nearer together when the D. &. J. Lee changed, than the officers 
supposed. This is a subject about which they might readily be mis- 
taken, while the officers of the respondent (who say in their protest that* 
the lookout was vigilant, and the vessel ahead continually seen) could 
not be mistaken. Furthermore, ail proper inferences touching the sub- 
ject tend to show that the vessels were near together at the time. The 
circumstances that the collision occurred notwithstanding the respondent's 
prompt change of head; that the master of the D. & J. Lee haUooed to 
the respondent to "go about " at the time of ordering his own vessel about, 
and hesitated respecting further movements until he saw what the re- 
spondent would do; and that the collision occurred almost directly after 
the change of course, — seem to leave no room for doubt that the vessels 
were very near together when the change of course occurred, — so near, 
indeed, that the attempt to cross the respondent's bows was hazardous 
and unjustifiable. It may be suggested that it is unreasonable to sup- 
pose the D. & J. Lee would thus attempt to cross the respondent's 
bow8. This would bave much force, in the absence ôf évidence tending 
to show she did. Like most other men, masters of vessels are not always 
considerate and prudent. The fact that this master ran past the respond- 
ent, (with whom he had been sailing ail day, and proposed accompany- 
ing to the end of his voyage,) with intent to cross her front, without ma- 
terially lengthening his tack, while he might (without serious disadvan- 
tage) hâve tacked before passing, or. afterwards without crossing, by 
aimply shortening sails, allowing respondent to continue her course, and 
tackiiî^ astern, tends forcibly to show that he was not considerate or 
prudent. It is probable, however, that he was mistaken in the dis- 
tance between the vessels. The différence in speed was not great. The 
testimony shows that considérable time was occupied (and some slight 
difficulty experienced) in getting past. How much space hegained, and 
how much time was occupied after passing and before tacking, he does 
not know. Neither he nor his officers could hâve told, had their atten- 
tion been called to it before the collision. What they say now is little 
better than guessing. The références to time and distance in their tes- 
timony, and in the protest, are estimâtes and approximations, merely: 
That ihe D. & J. Lee was in fault in more than one important respect, 
I do not doubt. Intending to tack so soon, she should not bave passed 
the respondent, but bave gone about on overtaking her. Having passed, 
she should bave continued her course until far enough ahead to go about 
with absolute safety, — whether the respondent should turn southward or 
hold her course. Crossing the latter's bows where she attempted was a 
grave fault, and the primary cause of the accident. 

She was, however, guilty of fault in failing to display a torch or white 
light, in coming up to the wind, in the respondent's front, and virtually 
stopping in her track,— as required by the statute. It is impossible to 
say that such a light would not hâve tended to avoid the collision* The 
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assessor thinks ît would, and his conclusion is reasonable. It is snfR- 
cient, however, that it might possibly hâve done so. The Fennsylvania-, 
12 Fed. Rep. 916; T%e Exceldor, Id. 203; The Hercules, 17 Fed. Rep. 606. 
For the reasons above stated, the libel is dismissed, -with costs. 



The Howard. 

The James Rumsey. 

Vroman V. The Howard and another. 

(Xfistriet Court. 8. D. New York. March 34. 1887.) 

1. Collision— FoG—PiEBfl and Slips— Tug—Febht-Boat—Modbratb; Sphbd. 
While a tug taking a tow to her customary place to lie up for the night is 
not blamabl«, in a dense f og at night, for going neàr to the piers and slips, 
she is bound to use a corresponding degree of caution, and ferry-boats are 
bound to the same caution, and to use moderate speed in approaching and 
entering their slips. 

8. Sajib—Oase Stated. 

The ferry -boat J. R., from Hoboken to the Twenty-third street slip, New 
York, in a dense fog at night, in the flood-tide, crossed the river under a slow 
bel]. On making the lights of her ferry-slip she found herself a little above 
her slip, and thereupon ported, and rang her bell to go full speed. Boon 
after a tug and tow were seen crossing her ferry-sliç entrance, and, not- 
withstandmg reversai, a collisio'n ensued. Held, both in fault, — the tug, for 
too great speed, for having her red light hid, and for not sounding fog signais, 
and for inattention and want of lookout in not hearing the fog-bells and 
whistles which were sounded near her; the ferry-boat, for going under full 
speed when near her slip, notwithstanding the liability of other vessels being 
unavoidably near in the fog, and full speed not beiug necessary to enter her 
slip. 

8. Samb — Damages— Old Boats— Notice. 

The recovery in favor df an old boat is not to be limited to half her dam- 
ages, unless there is some fault on her part, actual or constructive, such as the 
failure to give notice of her weakness, where there is opportunity to do so, 
in a place of risk, or where her exposed position is of her own sélection. In 
a collision that is wholly unexpected, and witbout any fault on her part, she 
is entitled to full indemnitv, and to repair corresponding to her previous con- 
dition. 

Gilbert D. Lamb, for libelants. 
Oarpento' & Mosher, for the Howard. 
John C, Besson, for the Rumsey. 

Brown, J. On July 5, 1886, at about 10:30 p. M., as the ferry-boat 
James Rumsey, from Hoboken, was approaching her slip at Fonrteenth 
street, North river, she came into collision with the barge Moses H. 
Grinnell, which was going up river lashed to the port side of the tug 
Howard, and projecting some 30 feet ahead of the latter's bow. The 
weight of évidence, particularly the testimony of Robertson, the ferry- 
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boat's witness, who was on the Fourteenth-street pier ringing the fog-bell, 
shows that the collision was within 300 feet of the ends of the piers, and 
about ofif Fifteenth street, as the boats at the time of the collision bore 
about N. N. W. from where Robertson stood. The weight of évidence 
is also to the effect that there was a pretty dense fog, and that the lights 
of boats could not be seen more than 200 or 300 yards distant. The 
round of the ferry-boat's bow, on the starboard side, struck the port side 
of the barge very near her stem, not a very severe blow, as I find, but 
sufficient to drive a cross-timber through the barge's starboard side. 

I do not find it a fault in the tug that, in taking the barge, after dis- 
charging her excursionists, in the dense fog that prevailed, to her proper 
place to lie up for the night, she went within a few hundred feet of the 
shore; because the fog necessitated what would not otherwise bave been 
justifiable. But the tug, under such circumstances, was bound to pro- 
ceed with corresponding caution; and upon the évidence I must find that 
with the flood-tide she did not go at that "moderate speed" that by the 
ndes is required in a fog. I must also find her further in fault in that 
her port colored light was obscured by the barge without any corre- 
sponding light upon the barge to supply its place. The fact, also, that 
her pilot did not hear the fog-bells, which were certainly rung upon the 
Fourteenth-street dock, very near him, nor the fog-whistles, which the 
witnesses from the Rumsey say were given, indicates that there was also 
lack bf proper attention and look out. She was further in fault for not 
giving fog signais herself. 

As respects the Rumsey, the question of fault is less clear. After 
giving, however, repeated considération to the careful arguments which 
hâve been addressed to the court, I am not satisfied that the Rumsey 
is free from blâme. The place where the collision occurred, opposite 
Fifteenth street, confirms the testimony of the wheelsman that, when 
tbe Fourteenth-street lights were first made ofif Fifteenth or Sixteenth 
street, she had the Fourteenth-street lights about a point on her star- 
board bow. She had been proceeding under one bell, but then " hooked" 
up full speed, and ported her helm ; soon after she saw the barge only 
a short distance ofi", when she reversed full speed, ànd put her wheel hard 
a^starboard. This brought the boats nearlj' at right angles at the col- 
lision, the ferry-boat heading nearly directly on shore off Fifteenth street. 
Had she continued porting instead of starboarding, I think they would 
hâve gone clear. But I think the boats were so near at that time that 
that error is hardly to be called a fault. The obligation, however, to 
go at moderate speed in a fog, is as imperative on a ferry-boat as on 
other steamers. The situation ofif Fourteenth-street is certainly not such 
as makes full speed necessary to enter the slip there, by night or day, 
or at any time of the tide. In the flood-tide that night, I bave no doubt 
that the jingle-bell was rung, not because it was necessary to go at full 
speed in order to enter the slip; but because the Rumsey found herself 
already above the slip, and heading above it, when the lights of the 
slips were first made, and in the flood-tide she wished to prevent be- 
ing carried further above. For the very reason that there was a dense 
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fog, there was an increased liability to meet vessels comîng up near the 
slip from necessity. The ferryTboat had, therefore, no right to count 
upon a contrary contingency, or to increase her speed, for her own con- 
venience merely , beyond the "moderate speed " reqnired by law. I must 
hold her also liable, therefore, upon this ground, as I am satisfied that, 
if she had continued under a slow bdl, her prompt reversai would hâve 
avoided the collision, whether she starboarded or ported her helm. 

It is urged that the barge should not, however, be fuUy repaired at 
the expense of the vessels in fault, because she was an old and weak 
boat. It appears that she was from 25 to 30 years old, and the évidence 
indicates that there was considérable decayed and weak timber abcut 
her bows. But the nature of her employment, both before and after 
the accident, also shows that she was by no means unfit for navigation. 
In several cases it has been held by this court, where a weak vessel was 
in a situation to expect some encounters with other vessels, and was re- 
sponsible for the position assumed by her, that she was bound to give 
notice to others approaching her of any condition rendering her liable to 
be seriously injured by ordinary contacts; and in default of aotice, in 
such cases, only half damages were given. See The Syracuse, 18 Fed. 
Eep. 828; 2%e Niagara, 20 Fed. Rep. 152; The Reba, 22 Fed. Rep. 546; 
The 0. R. Sterne, 9 Ben. 182; The K B. Starbuck, 29 Fed. Rep. 797. 

In the présent case no such fault, actual or constructive, can be im- 
puted to the barge. She had no sélection of her position. The collis- 
ion was not an ordinary or justifiable or expected contact. She owed 
no duty of notice in this instance, on account of her âge or weakness; 
and no such notice, if practicable, could hâve been of any use. As re- 
spects her right to recover her full actual damage, the cases of The Granité 
State, 3 Wall. 810, and of The BaUimore, 8 Wall. 386, seem controlling. 
Upon the référence which must be ordered to compute the damage, the 
cost of repairing, in a manner corresponding only to her patched and 
shattered state, will be aUowed, if such was in fact her previous condi- 
tion ; not the cost of building a new stem and new bows, if that were 
Munecessary. The J. T. Boston, 24 Fed. Rep. 95. 

Decree for the libelànts against both vessels, with cosls. 
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The Monarch.* 

The Cherokeb. 

YoTiNO, Owner, etc., v, The Cherokee and Cargo. 

Dùtrict Court, D. Stmth CaroUna. Pebruary 34, 1887.) 

1. .Admirai.tt—Practioe— Motion to Rbdtjcb StipuI/ATIon. 

If a vessel and cargo are attached upon the allowance of a libel for salvage 
wlierein no amount is named, and if a release of the property attached ia sub- 
sequently efEected, out of court, and by agreement of the parties, a motion to 
reduce the amount of the stipulation given in advance of a hearing of the 
cause upon its merîts, made ai ter the vessel and cargo are no longer -within 
the jurisdiction, will be denied; but, if a stipulation be executed under an or- 
der of court, or under section 941 of the Revised Statutes, the rule is other- 
wise. 

a. Samb— MoTiOM IN Adtancb of Hbaeiko. 

Where the parties themselves hâve agreed upon the amount of stipulation 
to be given to efiEect the release of pr«perty attached by order of court, a mo- 
tion to reduce the amount so determined, in advance of a hearing of the cause 
upon its merits, will be denied. 

In Admiralty. Motion to reduce stipulation. 
Bryan & Bryan, for claimant. 
Mitchdl & Smith, for libelant. 

SmoNTON, J. This is a libel for salvage. The steam-ship Cherokee, 
loaded with a cargo of cotton, cotton and woolen goods, turpentine, and 
lumber, had just left her dock in the port of Charleston, when it was 
discovered that she was on fire in her lower hold aft. She had pro- 
ceeded on her voyage about 600 feet from her dock at the time the 
fire was observed. She stopped at once, and in a very short time re- 
turned to the wharf. She was taken in charge of the city fire depart- 
ment, which had been sumnioned to her wharf. The fire was thus ex- 
tinguished. The Monarch, a powerfol steam-tug with complète fire 
apparatus, as soon as the fire was discovered, had been sent to the assist- 
ance of the steam-ship. The tug went out to her while she was in the 
stream, and accompanied her to the dock. The tug had put her hose 
into the steam-ship, and had pumped water into her. As soon as the 
fire department took charge, the hose of the tug was ordered to be taken 
out of the steam-ship, and after some demur the order was obeyed. 
Some parley occurred between the owner of the tug and the agent of the 
steam-ship as to the amount of compensation to be paid to the former. 
The resuit was the libel for salvage. 

The steamship and her cargo were attached under process from this 
court. The judge was absent holding his court in the Western district. 
Negotiation was conducted .looking to the amount of the stipulation. 
No sum was demanded in the libel. At first the libelant required a 

' Eeported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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bond for $40,000. Subsequently he reduced his demand for bond io 
$20,000. The claimant rejected the proposition for the $20,000 bond 
as extravagant and extortionate. But the steam-ship was ready for sea. 
She was obliged to fill her achedule time. Her détention was accom- 
panied by heavy daily expense. An application to the judge involved 
delay of several days, The bond for $20,000 was finally given under 
strong protest. It was a bond without surety. Upon the exécution of 
the bond the libelant released his lien on the vessel and cargo. The 
amount of this bond was not fixed by any officer of this court, nor was 
it executed under the provisions of section 941 of the Revised Statutes; 
nor were the sureties approved by the collector of the port. It was pre- 
pared, and the amount was fixed, between the parties themselves, — one 
demanding it as the condition for the release of the ship and for the 
cargo, the other remonstrating, protesting, and finally consenting solely 
in order to save the time and expense which would hâve been occasioned 
by an application to the judge, who was in a remote part of his district. 
The motion is now niade to reduoe the amount of this bond. 

Had the stipulation been executed under an order emanating from 
this court, binding on the parties, libelant and respondent, or under the 
section of the Revised Statutes, I would feel no hésitation in looking into 
the amount demanded, and in reducing it if the facts justified me in so 
doing. 2%e City cf Hartford, 11 Fed: Rep. 89. But in the présent case 
the bond is the resuit of the act of the parties, and was insisted upon by 
, the libelant as the sole condition of the immédiate release of the steam- 
ship and of her cargo. Without such consent she could not bave left 
the port. Reluctantly and under protest the claimant finally yielded 
and gave the bond. This was done to gain a présent advantage, — the 
speedy departure of the vessel, and time and money saved. Upon this, 
and this alone, the libelant released his lien on the cargo and the ship. 
He accepted this bond in lieu of both. This being the act of the parties, 
accompanied by the release of présent advantage on the one part, and 
the gain of présent advantage on the other, I cannot interfère with it. 
If, when the case cornes up on its merits, it shaU appear that the libelant 
took advantage of his opportunity to oppress and harass the respondent 
by an abuse of the process of the court, he can and he will be punished 
for it. If his claim bas merit, his conduct will enter as an élément in 
fixing his reward. If his claim bas no merit, and is simply vexatious, 
the respondent wiU bave a remedy. But, as the case now stands, with- 
out any opportunity — indeed, without any right — to form or to express 
any opinion as to the ultimate resuit, I cannot interfère with a stipula- 
tion entered into by concurrence of parties and out of court. 

The motion is dismissed. 



THE JOHN H. DILLON. 285 

The John H. Dillon. 

The James A. Gaefield. 

L'HoMMEDiEU V. The Johk H. Dillon and another. 

Stakace V. Same. 

(District Court, 8. S. New York. Febinary 28, 1887.) 

COMiisiOH— TtJGS AKD Tows— East Eiteb— Bend in Stkbam— Contkabt Sig- 
nais— Wkongful Pbbsistbnce in Coubsb — State Stattjtes. 

Two tugs, with tows along-side, were navigating in the Bast river, and ap- 
proaching the bend at Corlear's Hook; the D. going up with the flood-tîde, 
the G. coming down. The state law required them to navigate in mid river. 
Both were considerably on the New York side, the G. a little nearer than the 
D. They exchanged contrary signais twice. and each steered to the west- 
ward, and persisted in doing so until a collision happened between their 
tows. Hm,, both liable; the 'D.,ftrat, for împroperly assuming that the G., 
because her green light was seen across the bend on the D.'s port bow, wa» 
intending to cross to starboard; second, for not stoppingand backing soonerj 
the G. for not stopping in time; and both for persistent steering to the west- 
ward. 

In Admiralty. 

Geo. A. Black, for libelants. 

Jaa. W. Osbarne, for the John H. Dillon. 

Edward H. Hobbs, for the James A. Garfield. 

Brown, J. Just after dusk on the seventeenth of November, 1885> 
as the steam-tug John H. Dillon, with three boats in tow along-side, two 
upon her sterboard side, and one upon her port side, was going up the 
East river with the flood-tide, the outer boat on her starboard side came 
in collision off Corlear's Hook with the San Pedro, which was coming 
down the stream on the port side of the tug Garfield. The collision was 
near the marble yard at the point of the Hook. Each tug claimed that, 
when they were a quarter of a mile apart, she herself was within about 
300 feet of the New York shore, and that the other was about in mid 
river. The Gai"field, when above the Hook, saw the Dillon's red light 
below the Hook, gave one whistle, and ported; while the Dillon, about 
the same time seeing the Garfield 's green light above the Hook, gave 
two whistles, and starboarded. The Garfield again blew one whistle, 
and again got an answer of two; and both continued sheering towards 
the New York shore. The Dillon's witnesses testified that they heard no 
responses to their two signais. 

The testimony of the disinterested witness, Deakin, who passed the 
two vessels about the very time they came in collision, and went between 
them and the New York shore, shows that the nearness of the shore at 
that time was much exaggerated by the Garfield's witnesses, and that 
the collision was from 200 to 300 feet at least off the marble yard. 
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Deakin further testifies that as he came down past the Grand-street ferry, 
some^hat astern of the Garfield, the Dillon was somewhat further out 
in the river, perhaps 100 or 200 feet. I am inclined to give considéra- 
ble weight to this testimony, though fuUy aware of the liability to over- 
estimate the distance through the effect of perspective from Deakin's 
position. , It is not necessary to pursue the détails of the conflicting tes- 
timony in this case. I am satisfied of the following main facts: 

(1) That both tugs, with their tows, were proceeding from 300 to 500 
feet off the New York shore; the Dillon probably a little further out 
than the Garfield. 

(2) 'That both were violating, without excuse, the statute rule that 
required them to go in mid river, "as near as may be." 

(3) That the channel course changes from three to four points in go- 
ing round Corlear's Hook; that the Dillon, below the Hook, saw the 
green light of the Garfield abovethe bend, and not the red light, because 
the Garfield was nOt yet headed down so as to show her red light; and 
that the DiUon, knowing the situation, had no right to assume that the 
Garfield was intending to cross the Dillon's bows from seeing her green 
light above the bend, {The Chas. R. Sione, 18 Fed. Rep. 190; 7%e W. 
H. Beaman, Id. 334; Th^ Ranger, L. R. 4 P. G. 519;) and that she was 
mistaken without excuse, if she did mistake the Garfield 's position, and 
assume her to be further out in the river than herself; and that she had 
no right, against the rule which required her to keep to the right, to 
starboard, and go to the left, without a previous understanding to that 
effect by signais. 

(4) That, hearing no response to her two whistles, the Dillon was 
bound to stop and back earlier than she did; and that had she done so, 
instead of sheering to the left lowards the New York shore without an 
assenting signal, the collision would hâve been avoided. 

(6.) The pilot of the Garfield was certainly mistaken in bis testimony 
Running, as he was, parallel with the New York shore, whether 200 or 
400 feet distant from it, the Dillon's red lights could not hâve been seen 
as he testifies, "well off his port bow, about 4 points, half a mile dis- 
tant;" nor could the Dillon at that time, as he says, hâve borne from 
him about S. E. Either of thèse conditions would hâve put the Dillon 
in a place impossible under such circumstanCes. The Dillon must havè 
been at that time on the Garfield's starboard bow, and in a position to see 
the Garfield's green light. Had the Dillon been on the Garfield's port 
bow before the latter tumed the Hook, the Dillon, with her heavy tow, 
and with the tide setting towards the Brooklyn shore, could not hâve 
reached the place of collision. The Garfield's first signal of one whistle 
was doubtless a proper one; but, when it was answered by two whistles 
from the Dillon, there was évident danger of collision, which required 
the Garfield, under rule 21 , to stop and back at once. Instead of doing so, 
the Garfield slowed only, and kept on, under a hard a-port wheel, to- 
wards the New York shore, towards which the Dillon was also swinging-, 
and it was not until the second exchange of contrary whistles, when the 
boats were evidently quite near each other, and some time after the first 
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exchange of whistles, that the Garfield reversed. Both were to blâme for 
their persistence in contrary maneuvering, and for the long-continued 
sheer of both from about the same moment till they came into collision. 
The libelant ie entitled to a decree against both, with costs. 
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Camp and others v. The Mina A. Read, etc. 

{DUtriet Court, E. D. New York. February 21, 1887.) 

OoUiisioN— Damage— Dktbntion bt Icb Whilb Waitihg fob Dbt-Dock. 

Libelant's vessel, after having been damaged by collision, proceeded to a 
dry-dock for repairs. While awaiting her turn at the dock, she became sur- 
rounded by ice, so that -when the dock was clear she could not get to it, and 
in this way some days were lost. Held, that this time lost should not be 
charged against the colliding vessel as part of libelant' a damage. 

Edward H. Hobbs, for libelants. 
Cfctrpenfer <fc Mosher, for claimant. 

Benbdict, J. The libelant's vessel having been damaged by collision, 
he was obliged to retum to New York. When the vessel came in she went 
to a berth sJong-side a dry-dock in Jersey City, and a contract was made 
with the dock-owner to raise her, with her cargo in her. At the time of 
her arrivai the dock was occnpied by another vessel, and the libelant's 
vessel waited for the dock to be clear. While waitii^, as the libelant 
Bays, she became snrrounded by ice, so that when the dock was clear 
she could not get to the dock. In this way some days were lost, and the 
question now raised is whether this time lost must be paid for by the 
colliding vessel, as part of the damage caused by the collision. In my 
opinion, this détention is not a part of the damage caused by the col- 
lision, but was caused by the misfortune which befell the libelant's vessel 
while waiting for the dock. He selected his place of repairs, and bis 
place to lie until the dock should be clear. While so lying he was 
subjected to certain risks. He became liable to be further damaged — 
sunk, perhaps — by some other vessel, and, as it now appears, to be 
hemmed in by ice, and so delayed. But for none of thèse things could 
he recover of the other colliding vessel. The delay he suffered was 
caused by ice, and not by the colliding vessel. 

The exceptions are overruled. 

^Beported by Edward Q. Benedict, Esq., of the New York bar. 
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The Vigilant. 

Stockes ». The Vigilant and others. 

{Bistrici Court, 8, D. New York. March 4, 1887.) 

1. Sbameit— Leg Brokeiî— Mbdicai. Attendance— Dutt op Masteb. 

It is the duty of a master to procure any médical attendance that may be 
available, at ports where tbe vessel touches, for the benefltof seamen injured, 
where there is reasonable évidence of a necessity for it. 

3. Same — The Case— Damages. 

The libelant's leg hàving been broken IS days before arrivai at St. Helena, 
the master did not call in médical aid, because he did not believe the seaman's 
leg was broken, and thought him shamming, notwithstanding the seaman's 
persistence that his leg was broken, and varions circumstances indicating 
serions difflculty. The leg might there hâve been properly set. Upon arrivai 
at New York, it was f ound grown together in so bad a position as perma- 
nently to disable his limb for seaman's duties. Five hundred dollars damages 
were allowed. 

■ In Admiralty. 

TTïfcoa;, Aâxxim & Macklin, for libelant. 
Owen & Gray, for claimants. 

Bbown, J. I cannot doubt, in this case, that the libelant's leg was 
broken by his first fall. The vessel, within 16 days, was at St. Helena, 
where it cannot be dpubted that proper médical attendance could hâve 
been procured. The libelant had constantly told the captain that his 
leg was broken. The captain noticed symptoms that he could not un- 
derstand, but was skeptical because the patient could move his toe. Many 
circumstances testified to should hâve satisfied the master that this sea- 
man's leg was broken, and that he was not shamming. Througb the 
want of proper attention the libelant's limb has been seriously injured, 
and cannot recover the strength it would hâve had if properly treated. 
He will be unable to perform a seaman's duties, or other work trying to 
the limbs. The circumstances appear to me to be such as clearly made 
it the master's duty to afford the seaman médical attention at St. Helena, 
where the difficulty could hâve been largely remedied. 

I must allow the libelant the sum of $500, which is as moderato an 
amount as I feel justified in awarding, considering the life-long impair- 
ment of the seaman's limb; and notwithstanding the fact that his second 
fall, apparently by his own want of care, undoubtedly aggravated the 
injury. Had I not been entirely satisfied of the master's good faith in 
his conduct, as well as of his intent to treat the seaman kindiy and justly, 
I should hâve felt bound to add considerably to the sum above named. 
In considération of ail the circumstances, I think the above sum a just 
allowance. 
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"WooDïTM Vi Phœbto and others. 
{Circuit Court, B.D. Virginia. FébrUary 10, 1887.) 

l FbBBBAIj JubISDICTION— ClTIZENSHIP OP PASTIBS— CÔNEliICT OF JtmiSDICTION 

—Construction of "Will— Bxecdtors. 

Bill by one of three executors, a^ainst co-executors and the legatees, for 
enforcement of the trusts of the ■will, and especially for sale of the Hygeia 
Hôtel, situated on the territory of the United States at Fortress Monroe, and 
ereeted, held, and maintained by virtue of certain acts of congress, and sub- 
ject to certain régulations contained in deeds from the secretary of war," The 
will -was probated in the county court of Blizabêth City county, 'Virginia, 
where the executors qualifled^ Bill alleged that plaintiflE was a citizen of 
Massachusetts, and the défendants ail citizens of Virginia; that, owiiig IjO dis- 
agreements and différences between the executors, and for other rëasonS, it 
was ilnpossible to exécute thé trusts of the will'without the aid of a Court of 
equity. On gênerai iemnrroi hfild: (1) The citizenship of the parties as, aU 
leged being admitted by the pleadinga, and the yalidity of the will and the.^ 
regularity of its probate ih the state court being cbnceded, there is no coh-' 
flict of juridiction betweeb that court and this. (2) The allégations of the 
bill show suGh a contest and disagreement between executors concerning the 
administration of the trusts of a will as to bring the case within the usualand 
ordinary jurisdiction of a court of equity. 

2. SaMB— dHABACiTER OF CONTèHOTEBST— FORTBESS MoNHOB. 

In such a suit, upon a pleato the jurisdiction, alleging that one Of the ex- 
ecutors and ail of the legatees were citizens, not of Virginia, but were rési- 
dents of territory within the exclusive jurisdiction of the United States at 
Fortress Monroe, AeM; (1) Thè fédéral court bas jurisdiction by reason of tlië 
character of the cause, irrespective of the citizenship of the parties.; (2) The 
Hygeia, Hôtel, being located upon territory of the United States at Fortress 
Monroé, fédéral jurisdiction ià cotnplete under thé fédéral constitution, (article 
1, § 8j cl. 17.) (3) The fédéral court also bas jurisdictioh undertheifèderal 
con8titution,(article 3, § 3,) byjreason of the necessity for a construction of the 
several acts of congress, byvj'rtue of which said hôtel was ereeted, and which 
deflne the terms upon which it shall be maintained, held, and transferred. ' 

8. Samb—Cbded Territory. 

Ç(uery: Hâve the courts ofthe United States jurisdiction, by reason of the 

citizenship of parties, when the controversy is betw;een plaintifl, a citizen of 

one State, and défendants, one of whom is a resideht of a différent' state, and 

■ the others of whom are résidents on territory ceded by a state to the United 

States for the purposes of a fort? 

(8i/Uabus ly the Court.) 

In Equity. The opinion slates the case. 
WMtjR & Gamett and John S. Wise, for plaintiff. 
L. B. Page and Sharp & HugheSt for défendants. 

Hughes, J. The case is before me on the demurrer to the bill. 
Speaking strictly with référence to the demurrer, I shall now state my 
conclusions on the questions argued so fully on the seventh and eighth 
instant. The suit is brought by an executor of a probated will against 
another executor, an executrix who is also a legatee, and the other lega- 
tees. There is no contest over the validity of the will, or question of the 
proceedings or tribunal by which it was established as the will of the 
testator. The bill allèges that the will requires a sale of a hôtel property, 
Bupposed to be worth $400,000 or more, which belonged to the testator, 
v.30F.no.5— 19 
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and which îs situated at Fortress Monroe, within the exclusive jurisdic- 
tion of the United States. It avers that one of the e:;tecutors, and of the 
legatees associated with the plaintiff in his trust, who is testator's widow, 
desires to purchase the property berself, and persists in this désire, 
against the advise and friendly remonstrance of her co-executors. It 
avers that this hôtel, which is conducted on a very large soale, has been 
kept open and continued by ihe exeèutors since the death of the testa- 
tor, which occurred on the twenty-fifth of February, 1886. It sets out 
varions circumstances, going to show that the executors are in hopeless 
antagonism of opinion and pufposes in regard to the steps proper to be 
taken in the further exécution of their trust. It prays for a speedy sale 
of the hôtel property, for acconnting and accounts, for a receiver, and 
for iûjtanctions. It sets out that the complainant is a citizen of Massa- 
chusetts, and the défendants ail çitizens of Virginia. It, allèges that the 
hôtel property aforesaid, which is known as the Hygeia Hôtel, is sub- 
stantially the only propçrty in the possession of the executors, as such; 
that it is situated on land which is within the exclusive jurisdiction of 
the United States; that it is property which the testator was permitted 
to erect bythë United States, under laws of the United States; and that 
the deed or contract, under which the testator was perniitted to erect 
thé buildings and hold and occupy them, was executed by an officer of 
the United States under the express authority of congressional législation. 
It avers that the property which is the subject of this suit is the création 
of the laws ôf the United States, and is within the cognizance of this 
court, irrespectively of the character and citizenship of the parties to the 
record in this suit. 

At the heaifing ôf the argument on the demurrer, a good many ques- 
tions weré elaborately discussed by counsél which I nëed only refer to. 
As already stated, the validity of the probate of the will of the testator 
is conceded by the bill. No t[Uèstion of probate is before this court. 
The coinpeteincy of the county court of Elizabeth City county, which ad- 
mitted this will to probate, to do so, is conceded by the bill; is certainly 
not denied by it. I do not think it a debatable question whether the 
circuit court of Elizabeth City county, as a court of equity, has jurisdic- 
tion of controversies which may arise between the executors of the wiU 
mentioned in the bill in the administration of their truôt. . That court 
certainly has jurisdiction of the controversy in àriy suit that may arise 
between the executors in regard to the will. If this court, by reason of 
citizenship, has jurisdiction also of such controversy, the jurisdiction of 
the two courts is concurrent; and the jurisdiction of drie or the other 
court, in order to become exclusive, must be exercised before that of the. 
other becomes established. 

It is to me equally clear thaty within the territory belonging.to the 
United States atFortresfe Monroe^ jurisdiction is exclusively in the United 
States, whether exercised byits executive, its congress, or its judiciary. 
Therefbre, as to any jurisdiction operàting in rem directly upon property 
within the lands of the United States at that place, and requiring an 
actual, corporeal, personal exercise in situ hy an officer présent in per- 
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son in Ma officiiîl oïiaràcter, on the preniisôé, ih the perforûiance of offi- 
ciai duly-atid functions, the jilrisdictioii of the United States, and of 
each of its' departmeiits, is exclusive of thàt of the state of Virginia, 
except in respect of such service of process as was resèrved in her act of 
cession, passed March, 1821. The proper court of Virginia, by virtue 
of its jurisdiction of controverdes respecting property at Fortress Monroe, 
may, by decrees ând process ^n ^jersonam directed against parties to any 
suit pending in it, control and dispose of their rights in such property; 
but I think itis pretty certain, in a case like thé présent one, if pending 
iii a stàte court in which the* appointment of a receiver to exercise cor- 
poreal custody of the Hygeia Hôtel on the pretûiâés should bécome nec- 
essary, that the state court coûld not install such an agent there for tha^ 
purpose. While this is so, I repeat that I am willing to concède that n 
state court, having power to détermine controversies between parties <3on- 
ceming property in litigation before it, would hâve power, in a propei 
case, tô order a sale of the Hygeia Hôtel, which would be valid as be- 
tween the parties to such a controversy. 

Coming to another question much dwelt upon in the argument, I am 
very confident that this Mil présents no conflict of jurisdiction with the 
probate court of Elizabeth City county. The demurrant herself recog- 
nizes this fact by having filed a bill for a sale in the chancery court of 
that county, The powers of a probate court are, in Virginia, not greater 
than those of the ecclesiastical courts of England, which, with respect to 
the administration of trusts created by wills, are proverbially courts of 
"a lame jurisdiction." When the jurisdiction of a court of chancery is 
invoked by or against an executor, to direct the administration of a will, 
its power to do so bas been heldto exist from the beginning of chancery 
jurisprudence in England, and not in any manner or dégree to interfère 
with that of a probate court, exercising its legitimate jurisdiction as 
such. Mr. Pomeroy says that the relation subsisting between executors 
and administrators, on the one hand, and legatees, distributees, and 
creditors, on the other, has so many of the features and incidents of an 
express, active trust that it has been completely embraced within the 
équitable jurisdiction in England, and also in the United States, where 
the statutes of states bave not interfered to take away or abridge the 
jurisdiction. Section 156. He gives a fuU discussion to the character 
of the several and varying state statutes, (sections 346-352) and, in view 
of ail their provisions, déclares that, "although the gênerai jurisdiction 
of equity over the subject of administration is practically, and even, ir>. 
the instances of some states, expressly, abolished, still the jurisdiction 
remains in ail matters of trusts created by or àrising from the provisions 
of wiUs; and that thus a large field is left for the exercise of the équita- 
ble jurisdictioh in the construction of wiUs, and in the détermination 
and enforcement of équitable rights, interests, and estâtes created and 
conferred thereby." 

It cannot be pretended, however the case may be in other states, that 
gênerai chancery powers over the administration of the estâtes of dece- 
dents hâve in Virginia been taken away from courts of equity, as such, 
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and transferred to courts of probate. And even if the gênerai jurisdic-' 
tion had been taken away hère, still it is laid down by Mr. Pomeroy 
that the peculiar, ancient, and inhérent power of chancery over the trusts 
created by wills, which are the most sacred of ail trusts, bas not in any 
of the States been taken away. 

There seems, therefore, to be no doubt of the competency of a court 
of chancery to, assume the direction of the trusts of a will, in a case 
properly brought before it.;: Is. the présent case properly hère? It is 
brought by one of three executors against the two others, ail of whom 
hâve entered upQn the trust. One of the défendant executors is also a 
legatee, or else, in her character of widow, elects to becorne a distributee 
of the estate. The infant children of the decedept, who are the other 
legatees; are also made défendants. The suit is brought to détermine a 
controversy that haa arisen between the complainant and his co-execu- 
tors as to the sale of the property in their charge. If this were a friendly 
suit, there would possibly.be a doubt whether the case would présent 
such a " controversy " between parties as is contemplated by the first 
section of the judiciary act of March 3, 1875. But this is no friendly 
suit. It is a suit arising out of an earnest, actual antagonism of pur- 
poses, objects, opinions, and wishes existing between the parties to it, 
aflfecting the administration qf the estate. One executor seeks to sell 
the estate, in open compétition to the highest bidder. The other wishes 
to be herself the purchaser, at a.price to be ratified bya court. One of 
them seeks to sell as alleged to bedirected by the will. Anotber of them 
wishes to hold the property in the. family, in a manner deemed by the 
plaintiff to be in conflict with the direction of the will. Hère a ques- 
tion is submitted to the court for its détermination, involving the con- 
struction of the "W'ill and; the administration of ita trusts, of the most 
profound moment to the estate and its legatees and distributeea. It is 
clearly a "case" or "controversy" within the jurisdiction of a fédéral 
court of chancery. It is a real, unfeigned, actual contention inter partes. 
It is a suit of ^ character, not o^ly not noyel, but such as is usually 
brought, and is proper to be brought, in a court of equity. If the con- 
troversy hère be such as is properly cognizable by a court of chancery, 
and présents, besides, the jurisdictional facts necessary to give jurisdic- 
tion to a fédéral court, then th^ case is properly hère. I think thèse 
conditions exist in the présent case, as they présent themselves on the 
demurrer. 

As long ago ps. the case of Doyle v. Blahe, 2 Schoales & L. 245, it was 
held that an executor, who had once taken outpowers of administration, 
cannot discha,rge himself from his duties, unless he goes on and exécutes 
the trusts of the,, will, or puts the administration into the hands of a 
court. It was held that. npt onjy had he the choice of going into a 
court of equity, but that it was his duty to do so. It is urged hère 
that the single fact that the bill prays the court to enjoin proceedings 
in the probate court of the.county of Elizabeth City invalidâtes the suit, 
under the décision in Haines y. Carpenter, 91 U. S. 255. That was a 
biU in which, as Judge Bradley said, the "great object " was to enjoin 
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proceedings in three différent courts of the state, and in which the other 
principal object was to prevent a multiplicity of suits in the state courts. 
That suit, in its cardinal object, was a violation of section 720 of the 
Revised Statutes of the United States forbidding injunctionsfrom fédéral 
courts to stay proceedings in state courts. The élimination of that ob- 
ject left no case. The bill was dismissed by the court below, and the 
decree was affirnied by the suprême court. Hère the prayer for an iii- 
junction is but an incident of the suit, can be stricken out withoùt 
prejudicing the suit, and is not at ail necessary to the accomplishment 
of the "great object" of the bill, which is a speedy sale of the Hygeia 
Hôtel. 

I repeat what I said the other day , that the will gives no power to the 
executors to keep the hôtel open; that, by keeping it open and conduct- 
ing it on their own account as long as they hâve done, they bave created 
an account of huge proportions, unauthorized by the will, which brings 
them under very grave and heavy responsibilities. As this bas been 
done without authority frbm the wUl, it may be a matter of serious con- 
sidération whether a court of equity would be willing to let the hôtel go 
on indefinitely without appointing a receiver. On the whole case, I 
think the demurrer must be overruled, and that the bill must beamended 
in the particular that has been mentioned; namely, by striking out the 
prayer for an injunction to stay proceedings in the county court of Eliiza- 
beth City county. 



On February llth Judge Hughes delivered the following opinion on 
on the plea to jurisdiction : 

The question now before the court is interesting and important. It 
învolves matters of great value, and both court and counsel are bound to 
deal with it in a spirit of the utmost candor. I am not eonscious of bias 
in the matter, unless it be the natural and pardonable bias which a 
court may bave in favor of its own jurisdiction. 

The case now stands on a plea to the jurisdiction. The matter pleaded 
is that the executrix, M'ho is widow and a legatee, and the remaining 
legatees, who are minors, are not citizens or résidents of Virginia, but 
are résidents of territory within the exclusive jurisdiction of the United 
States at Fortress Monroe. To this plea the plaintif? demurs, and allèges 
as grounds of his demurrer the following, to-wit: (1) This is a suit be- 
tween theplaintiff and several, three différent, défendants, one of whom, 
Joseph G. Eulton, is a citizen of Virginia; and that this iact gives juris- 
diction on the score of the character of parties, even though the other de- 
fendants are, as alleged in the plea, not citizens of Virginia or of any 
other state. (2) That, however the case may be in respect to the citizen- 
ship of parties, stiU the court has jurisdiction by reason of the subject- 
matter of the suit, and the plea is insufficient. 

An examiiiation of thé bill shows the following state of facts: It in- 
vokes the aid of the court in administering the trusts of a decedent's will; 
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the only property which the eouïtl? called upon to deal'with being a 
hôtel building, which was erected, iby the testator on land of the United 
States, spjd and ceded to them, witb-ajl jurisdiction, by the state of Vir- 
ginia. The bill contains several averraents on this head. It allèges 
. liiat the national government has exclusive jurisdiction over this hôtel 
property; that 'this court has ex<iusive jurisdiction, under the constitu- 
tion of the United States, to exercise judicial power over Fortress Mon- 
roe, and over this building erected on that territory; that the privilège 
of erecting the hôtel building was derived under laws of congress through 
oflBcers of the United States, whose assetit was made by law necessary to 
the validity of the testator's title; that a sale of the property can only 
be made effectuai by the consent atid approval of the oflScer of the 
United States, who is named in the deed of the United States to the 
testator, which granted him the franchise of erecting the structure known 
as the "Hygeia Hôtel." Moreover, the bill calls for a receiver, and avers 
in substance that the appointaient of a receiver, and the assumption by 
the court, through him, of the actual custody of the hôtel, is necessary 
to doing complète justice in this cause. 

Such is the case as now presented to the court by the pleadings. The 
question is whether they show acasejarising under the constitution and 
laws of the United States, requiring a construction of their raeaning by 
this court. If so, then this court bas jurisdiction by virtue of the char- 
acter of the cause, no matter who may be parties to the record. It is a 
principle as old as the constitution that whenever, under the second sec- 
tion of the third article of the constitution, jurisdiction dépends upon 
the charaoter of the particular cause, it matters not who may be the par- 
ties of record. And as early as the case of Oohem v. Virginia, reported 
in 6 Wheat. 375-412, the subject was thoroughly discussed by Chief 
Justice Marshall, and the principle judicially established by the unani- 
mous judgment of the suprême court of the United States. In ail the 
cases which hâve since been decided by that court it bas been held that, 
where a national question arises in any case upon a provision of the con- 
stitution or a law of congress, in such manner as to require of the court 
a construction of the meaning of the constitution or the law, then a case 
of fédéral jurisdiction is shown, irrespectively of the status and relation 
of the parties named in the record. Suits hâve been brought into the 
fédéral courts where deeds of conveyance from the United States bave 
constituted a part of the muniments of tiUe to property which was the 
subject of suitj neither party nmking any contest on the title which 
emanated from the United States, the real controversy being on the con- 
struction of instruments executed after title had passed from the United 
States. It bas been held in ail thèse cases that, as there was no dispute 
on the validity of the title which passed from the United States, the mère 
fact that title had corne through a law of the United States which was 
unquestioned, did not constitute a case of jurisdiction for a fédéral 
court. 

Our inquiry in the présent case, therefore, is whether this is a case 
arising under the constitution and any law of the United States in stich 
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manner as to require a construction bf those instruments by this court. 
I said yesterday, in the opinion filed on the demurrer to the bill, that, 
in respect to the parties plaintiff and défendant, the jurisdiction of this 
court was not exclusive. A state court, if acquiring jurisdiction of par- 
ties before this court had acted, would bave jurisdiction of the parties 
and of the controversy in any proper proceeding. But I expressed the 
opinion that the state court would not bave jurisdiction to take corporeal 
possession of the Hygeia Hôtel, by means of a receiver or any other 
ofScer, whose personal officiai présence on the premises, and installment 
in possession there, would be necessary to a judicial custody of the prop- 
erty; that court could act inpersonam on the parties, and direct and en- 
force the exécution of sueh conveyances of title as the controversy might 
require between parties to the record. But if its own custody ôf the 
property pending the cause were necessary, and if the delivery of a cor- 
poreal possession by its officer at its ending should become expédient, 
then that court would, I am sure, be without jurisdiction, by decrees in 
rem directly affecting the property, to take, hold, and deliver custody of 
the property, and to do complète justice in the cause. I think, there- 
fore, that it is necessary for us to observe the distinction between juris- 
diction Of the controversy and of the parties to it, on one hand, and 
jurisdiction, on the other hand, of the rea or corpm which is the subject 
of the suit, and which is to be sold and delivered to a purchaser. 

Now, this is a stronger case for the fédéral jurisdiction than those ordi- 
narily arising under the constitution and laws of the United States, re- 
quiring a judicial construction, where the property in litigation is not 
situated in a territory of exclusive fédéral jurisdictioù. There the prop- 
erty and parties are amenable to fédéral jurisdiction only by virtue of 
the right of the fédéral courts to construe the fédéral constitution and 
laws. Hère, if we are required to construe those laws, we bave a juris- 
diction, not only valid for this reason, but necessary to be invoked be- 
cause of onr exdusive jurisdiction over the territory of the fédéral fortress 
in which the property is situated, and thereby of the rea which is the 
subject of the suit. It seems to me that, if the biU sets forth faets 
which make it apparent that the question of fédéral jurisdiction over 
Fortress Monroe, and over the Hygeia Hôtel, is aleadingoneinthecase, 
it is not necessary for the court to wait until there is a formai déniai of 
any of those facts to détermine whether to entertain the suit. If, in any 
suit, the bill sets out on its face such facts as show that the court bas 
jurisdiction from the citizenship of the parties, it at once assumes juris- 
diction, without waiting for an issue to be made up by the pleadings 
contesting those facts. Sô I take it, if the bill shows by its averments 
such a séries ofjurisdictional facts as make it apparent to the court that 
it will be necessary to construe the constitution and one or more laws of 
the United States in conducting the suit, in passing upon the rights of 
parties and in administering the relief prayed for, then I think it has 
jurisdiction, without waiting for itto be developed in the sequel, whether 
there will besucha déniai of the facts as to make an actual construction 
of the constitution and laws necessary. 
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Gan there be any doubt that iii this case the court is called upon to say 
whether the constitution and laws of the United States hâve not segre- 
gated Fortress Monroe from the state of Virginia; hâve not divested that 
territory of ail state jurisdiction; whether the jurisdiction there, whether 
executive, législative, or judicial, îs not foreign to the state of Virginia; 
whether letters testamentary, issuing from a Virginia court, are compé- 
tent to vest property fixed to the soil of Fortress Monroe-, in a jurisdic- 
tion foreign to the state; whether, if property can be thus vested, it be 
by comity or how, and to what extent, and for what purpose; whether 
any court but this is compétent to make an officer of the United States 
at Fortress Monroe a party to a suit concerning the Hygeia Hôtel, so as 
to aid or ad vise or control him in the exercise of that discrétion in pass- 
ing title to a purchaser of the hôtel at its judicial sale to which the deed 
to Mr. Phœbus empowers him to assent or not, at his discrétion? It is 
apparent to me that the biU, and the exhibits accompanying it, do show 
that such questions as thèse and similar ones must arse in the conduct 
of this case, requiring a construction by the court of jurisdictional clauses 
of the constitution, and the effect of laws of congress relating to Fortress 
Monroe to any property fixed to its soil, and to the Hygeia Hôtel espe- 
cially. In point of fact, questions of this character hâve constituted the 
burden of the extended arguments that we bave already had in this case, 
lasting through several days. Nor do I perceive how a stat« court could 
entertain and conduct a suit relating to the same matters which we are 
dealing with in thia case, without passing upon questions of the character 
I hâve indicated,— questions which it has not been the policy of the 
United Btates to relegate from the fédéral to the state courts. It might 
resuit in pémicious conséquences if this court, by its rulings on ques- 
tions arising as those now before me bave done, should establish a dual 
jurisdiction of courts over property at Fortress Monroe. 

The suprême court of appeals of Virginia, in a spirit of generous comity 
towards the United States, has in the case of Folqi v. Shriver, 10 Va. Law 
J. 419, in order to guard against suoh a state of things, declared that 
lands in that vicinity, ceded to the United States by Virginia, are no 
longer a part of the state of Virginia, and are not subject to the jurisdic- 
tion of the state courts. I am unwilling, by any décision pf this court, 
to neutralize the effect of that décision by seeming to recognize the exist- 
ence of two judicial jurisdictions at Fortress Monroe. Without, there- 
fore, passing upon the question raised by the plea, whether the suit must 
abate by reason that some of the défendants are not citizens of the state 
of Virginia, or of any other state, I overrule it as insufBcient, on the 
ground that the biU présents a case in which it will be necessary for this 
court to construe the constitution and certain laws of congress on ques- 
tions arising thereunder. 

Although I hâve thought' it unnecessary to pass upon the question 
whether Mrs. Phœbus and her children, défendants in this suit, by re- 
siding at Fortress Monroe, were by that fact alone non-residents and not 
citizens of Virginia, yet I may as well say, obiter, that I do not think that 
such is the resuit of that résidence. Fortress Monroe is nota part of 
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Virginia as to the right of the state lo exercise any of the powers of gov- 
ernment within its limita. It is dehors the state as to any such exercise 
of the rights of sovereignty there. It does not follow, however, from 
this immunity of the place from the state's rights of sovereignty, that in- 
habitants there, especially the widow and minor chUdren of a deceased 
persoû, thereby lose their political character, and cease to be citizens of 
the state. Geographically, Fortress Monroe is just aa much a part of 
Virginia as the grounds around the capital of the state at Richmond, — 
"Fortress Monroe, Virginia," is its postal désignation. Can it be con- 
tended that, because a person who may hâve his domicile in the cus- 
tom-house at Richmond, or in that at Norfolk, or at Alexandria, or in 
the fédéral space at Yorktbwn, on which the monument there is built. 
or in that iaWestmoreland county, in which the stone in honor of Mar- 
tha Washington is erected, loses by that fact his character of a citizen of 
Virginiàt Would it not be à singular anomaly if such a résidence 
within a fédéral jurisdiction should exempt such a person from suit in a 
fédérai court?' Can it be supposed that the authors of the constitution 
of the United States, in using the term "citizens bf différent states," 
meant to proyide that the résidents of such small portions of states as 
should be Âcqùired by the national govemment for spécial purposes, 
should lo^e their geographical and political identity with the people of 
the states embracing thèse places, and be exempt by the fact of résidence 
on fédéral territory from suit in a fédéral court? I doubt if it would 
ever be held by the supreme court of the United States that the cession 
of juris iicpqn over places ih states for national uses, such as the consti- 
tution contemplâtes, necessarily disfranchised the résidents of them, and 
left them without any political stoitta at ail. In the western territories 
of the United States, govemments are provided on the véry ground that 
no state authority exists. In the District of Columbia, a govemment is 
provided undçr the control of congress. In the territories and the féd- 
éral district, ^condition of things exists which excludes the theory of 
any réservation of rights to the inhabitants of the body politic to which 
they had before belonged. I see no reason for insisting that peraons are 
eut off from membership of the political family to which they had be- 
longed by the cession to the United States of sovereign jurisdiction and 
power over forts and arsenals in which they had resided. 

I suggest thèse thoughts in the form of qussre, and make wfaat is said 
no part of the adjudication of the case. But see U, 8. v. Oomelî, 2 Ma- 
Bon, 60; Qm. v. Chry, 8 Mass. 72; Sinks v. Beeae, 19 Ohio St. 306; 
Fo% v.SAriéer, 10 Val LaW Ji 419. 

So ordered. 
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Movius, Receîver, etc., v. Lee and others. 
{Cirouit Court, N. D. Ifete York, March23, 1887 ) 

1 Equity— Pleading— Ambndmbnt— Vaeianck. 

A bill brought to charge the directors of an insolvent national bank with 
the amount of losses caused by the bank's failure, alleged that one of the de- 
fendants sold and transferred his stock on a day named, but the évidence 
showed that défendant had net paid anything for thè stock, but delivered it 
to a messenger of another one of the défendants, from whom he had agreed to 
purchase it, and that such défendant then sold and indorsed the stock to a 
third party, as it was agreed he might do if hesp desired. PlaintifE moved to 
amena the bill to conform to the proofs, and make it allège that the transfer 
was merely formai. Held unnecessary. 

8. Banks and Banking — Nauonai. Bank— Kbcbivbbs— Suit aoadîst Dibect- 

OKS. . ■-! ;,■■ . 

A receiyer of an insolvent national bank, in his own name or in the name of 
the bank, may enforce against the directors, for the beneât pf the stockholders, 
dep(>sitOrs, and other creditors of the bank, any right or £laim resting upon 
the non-performance : or négligent performance of thelr duties that the bank 
itself could hâve enf orced. 
8. Same— Résignation of Dibbctob— Liàbilitt fob StJBsBQiJBNT Lossbs. 

A director of a national bank Vho, before the expiration of his term, sells 
his stock, and orally resigns his offlce.to the président," in his ijlace of prési- 
dent at the bank, and af terwar(^q, .receives the money for his stock, prior 
to the suBtaining of losses by the bank, ceases to be a director, and cannotbe 
héld lia,ble for subséquent losses càusëd by the négligence of the directors. 

4. 8a1£b — Peèsidbnt Absent on Sick-LBAvb. > 

The président Of a national bank, being in failin^ health, was anzious to 
resignhis position, but, at the suggestion of a majonty of the directors, con- 
sehted to také a year's leave of absence, and during sùch absence, and, with- 
out any faùlt on his owu part, losses were sustained by the bank, and it be- 
came insolvent. Eéld, in a suit by the receiver to charge the directors with 
such Ipsses.^that be was not liable. 

5. Same— Lôs8 Causbd bt Aot of Onb Diebci'ob— Nbgligjèncb of Othbes. 

The directors of a national bank which has become insolvent by reason of 
losses caused by the discount, from time to time, pf paper npt properly se- 
çured, indorsedby a director who is a man of wealth, and tjie largeat stock- 
holder in the bank. and in whom the bther directors h'àVe reason to place 
confidence, cannot be held liable fer the mère failure to discover the illégal 
transactions, and to prevent such directpr from continuing therein. 

In Equity. 

Andey Wikox, for plaîntiff. 
:E. Q. Sprague, for défendant Spaulding. 
^B«^;■. iT. TTiKiams, for défendant Johnson. 
ZJai'icî i^., Day, for défendant Cushing. .. 

Humphrey & Lochwood, for défendants Goit and Bames, Ex'rs. 

Wheeleb, J. The First National Bank of Buffalo was organized D&. 
cember 7, 1863, under the provisions of the national bank act of Febru- 
ary 25, 1863, for which the national bank act of June 3, 1864, was sub- 
stituted, (13 St. at Large, 100,) with a capital stock of $100,000, 
divided into 1,000 shares of $100 each. At the annual meeting of its 
shareholders holden January 11, 1881, Charles T. Coit, R. Porter Lee, 
Thomas W. Cushing, John H. Vought, and George Coit were elected 
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directors. They took the oatli of ofBce required by law, and chose 
Charles T. Goit président, and R. Porter Lee cashier. George Coit 
died, and May 20, 1881, the rest of the directors fiUed the vacancy 
caused by his death by electing Francis E. Coit a director in his place, 
who took the required oath of office. Mr. Cushing sold his stock, by 
bargain made at the bank, to Charles T. Coit, the président, September 
24, 1881, at the price of $125 per share, to be paid and transfer to be 
made afterwards. In conséquence of this trade, he then and there, so 
far as he could by words, resigned his office of director to the président, 
and never afterwards assumed to be or to act as a director. The health 
of the président became poor; and at a meeting of the four directors, in- 
cluding : himself , remaining after the withdrawal of Cushing, he stated 
that fàct, and that he desired to be relieved somewhat of his officiai du- 
ties, wherénpon they voted that he be glven leave of absence for such 
intervais and at such times as he might see proper, for one year from 
that date, which was October 3, 1881. They then chose the cashier, 
R. Porter Lee, vice-président, and Théodore W. McKnight assistant 
cashier. The bank then had an apparent surplus of $50,000, and un- 
divided profits to the amount of $24,277.03, and it is not claimed in 
this suit but that thèse items were real. Mr. Charles T. Coit paid Cush- 
ing for his stock at the price agreed upon October 7, 1881, and took a 
transfer of the certificatessigned in blank, which was entered on the 
books of the bank in November, as made September 24, 1 881 . Charles 
T. Coit sold most of his stock, 510 shares, to Lee, was absent from the 
bank on account of his health, and took no part in its management aft- 
erwards. Hedied December 11, 1881; The control and management 
of the bank was left to Lee, who used its funds in the form of discounts 
to his associâtes in business: and spéculations until great losses were in- 
cuired. Prior to the annual élection in 1882, he spoke of the vacancies 
in the board of directors to the défendant Spaulding, and also to the de- 
fendant Johnson, and proposed to transfer stock to them, and that each 
should become a director. Spaulding was président ofanother national 
bank, and connected with other corporations, and did not wish to as- 
sume new responsibilities, and so told Lee, but consented to the arrange- 
ment, and Johnson did likewise. At the meeting January 10, 1882, 
Spaulding, Johnson, Francis E. Coit, Vought, and Lee were elected di- 
rectors, who took the oach of office required by law. Lee was chosen 
président, and McKnight was elected cashier. The control and man- 
agement of the bank were left to Lee as before. Vought sold his stock 
to Lee, January 19, 1882, and did not act as director afterwards. Spauld- 
ing was engaged with his other business, the family of Johnson was 
sick, and his son died, and neither of them did anything about the 
management of the. bank. Coit went once, and looked over the loans 
and discounts. Lee stood well in the community as a man of honor 
and integrity, as financier and bank manager, and neither of them had 
any suspicion that the affairs of the bank were uot being well and faith- 
fnUy attended to by him. Lee sent a request to Spauriding, April 11, 
1882, for the return of the stock transferred to him, and Spaidding 
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signed a transfer upôn the back of the certificate and retùrned it, in 
pursuance of an understanding between them that he would return it 
on request, and, as he supposed, ended bis connection with the bank. 
The bank had become helplessly insolvent and stopped business April 
13, 1882, and was sôon afterwards placed in tlie hands of a receiver. 
The whole capital surplus, undivided profits, and reserves were gone, 
and the individual liability of the directors would not pay the deposi- 
tors. The losses incurred amount in ail to more than $600,000. This 
bill is brought to charge the directors who are living, and the estâtes of 
those who are dead, with the amount of thèse losses. 

The bill allèges, in substance, that the défendant Spaulding sold and 
transferred his stockin the bank on the eleventh day bf April, 1882. 
The évidence shows that h e signèd the transfer of the stock in blank, 
and delivered the certificate to the messenger frora Lee, wîthout any 
negotiation with Lee, or any one, at thattirae, with référence to a sale 
of the stock. The plaintiffs counsel moved on the heàring to amènd 
the biU to haVe it allégé that; the'^rdnsfer was formai merely, without 
considération, and thatther© was not any sale or valid transfer in effect. 
Itis argued, in support of the anjeudm-ent, that this would make the 
bill conform to the proofs meïely,! and that it should be allowed for that 
reason. The évidence shows, however, in addition to this, that Spauld- 
ing had not paid Lee anythiug for the stock, and that it was understood 
between them that Lee might hâve the stock back for some one else, if 
he should so désire, at.any time. It appears from the whole transaction 
that, when Lee sent the messengeiifor the stock, it was in pursuance of that 
understanding, and that Spaulding acted upon the understanding in 
complying with the reqUesti Thére was therefore an agreement for and 
an actual resale of thé stock. The blank in the transfer was filled with 
the name of a third person to whom Lee had sold the stock, but 
that was merely a method of carrying out the two sales, and required 
no negotiation between Spaulding «md the other person to make it effect- 
uai. The bill now, therefore, allèges, the sale as it in fact was, and there 
is no occasion for the amendment. Johnston v. Laflin, 103 U. S. 800. 

Some question bas been made, and discussion had, with référence to 
the right of the plaintiff to enforce the liability of the défendants, if any 
ejcists, for the benefit of stockholders, creditors, or depositors, as the re- 
sults might, if realized, e'ventually inure to them, respectively. It 
seems, however, that the receiver, as the name implies, haÊ in his hands 
the rights of the bank itseif against ail and any persons, however the 
rights may bave arisen, to enforce for the bènefit of whoever may be en- 
titled to the availsof them; and thèserights maybe enforced byhim in his 
own name, or in the name of the bank whose corporate existence is con- 
tinued for that purpose, Kenfiedyv.GîbsonjS.WaliAdSyNationai Bank 
oflhe Metropdw v. Kennedy, 17 Wall. 19; Gase v. Terrell, H Wall. 199. 
If the bank had a right or claim in this respect whioh it could enforce : 
against the défendants, or any ûf them, the plaintiff has the same now, 
which he is entitled to enforce to the same extent; and none appears to 
hâve accrued to him which the bank in its own- right did not hâve. The 
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right rests entirely upon the alleged non-performance or négligent per- 
formance of duties as direotor of the bank. The défendants stand upon 
différent grottnds, in sôme respects, in their défenses to this claim to 
charge them. 

The défendant Cushing sets up in défense, aniong other things, that 
he was not a direotor at ail, and therefore owed po duty in that behalf, 
at the time when the alleged losses took place;: Whether he was or not 
dépends upon the effect of what occurred about the sale of his stock and 
résignation. He bargained for its sale on the twenty-fourth of Septem- 
ber, 1881, and orally resigned his office of director, so far as he so could, 
to the président of the bank, in his place of président at the bank. 
This was priôr to the time of any of the losses as alleged. He delivered 
the stock certificate, with authority to transfer, on the seventh of Octo- 
ber following, and received his pay for it. This mày be after soïnè of 
the loSSeà occurred. The transaction of September 24th may therefore be 
of importance. The statutfes provide that every director must own in 
his own right at least 10 shares of the capital stock of the association of 
which hé'is a director;' and that any director who cesses to be the owiner 
of 10 sharès of the stock shâll thereby vacate his place. Rev. St. U; S. 
§ 5146. The purpose of this statuts obvioùslyisito requii-e thè ofiSce 
of director to be kept in the hands of those who are personally atid pe- 
cuniarily interested in the affairs of the bank. Wheh Cushing bargained 
his stock, he ceased to be so interested. Good faith to the other share- 
holders, as their interests were guarded by thèse provisions of thelaw, 
would seém to require that he should then cease to be a director. He 
appeairs tO' hâve taken this view, and to hâve donc what he could to 
carry it out. There was no calamity iinpending or contemplated by 
him to be avoided by vacating his office, or which he could prevent by 
retaining it. There was no reason why he should not resign if he could. 
He was an officer elected to his place; it was an office that he was not 
obliged to accept, and would seem to be one that he was not obliged; to 
hold. U.S.y. Wright, 1 McLean, 509; People v. Porter, 6 Cal. 26; Otei- 
sted V. Dennis, 77 N. Y. E78. No mode of résignation was provided 
by law, and an oral one would be as good as any. Rex v. Maym of 
Rippon, 1 Ld. Raym. 563. The président was the head of the boaid of 
directors, who alone could fill the vacancy, and a résignation to him 
would be a résignation to the board. Port J&rm v. Mrat Nat. Bank, 96 
N. Y, 660. The statute provides that the directors shall be elected at 
meetings to be held on such day in January of each year as shaH be 
«pecified in the articles of association , and that they shall hold office for 
one year, and until their successors are elected and hâve qualified. Sec- 
tion 5145. It isurged that this section prohibits résignation diiring the 
year. This is not, however, understood to be ils effect. The apparent 
purpose of the provision in regard to the term of office is to make it oon- 
form to the time of the new élection, and not to absolutely require every 
director to serve the fall term. Such provisions as to terms of office 
are common for this purpose. It is said in argument that, if he rriight 
resign, he would not be relieved from duty uiitU his place should be 
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filled by the remaînder of the board; and that, ifitiiey^ould not fill it 
withoutjit would be incumbent on him to compel them by ynandamus 
or otber appropriate proceeding tô fill it. But until fee bad vacated the 
place there would be no vacancy which they could fill; and, when he 
had sold his stock, he would be out of the corporation j, and would bave 
no interest or standing.' upon which to institule any proceedings what- 
ever to affect the conduct of its afiîairs. The interests of the corpora- 
tion would beleft with the other directors elected by the stockholders, 
whose dutyit would be^ and on whom the stockholdeïs had relied, to 
fill the vaoancy^ or act upon it as tiiey should be adviaed. Upon thèse 
considérations it appears that the défendant Cushing was not a director 
at the timé of the alleged losses, and cannot be held for any duty as such 
at that tinje. . , j 

The liability of Charles T. Coit also stands upon difiFerent footing from 
that of any of the others. His health had failed, and was failing him, 
8o that he: was and was being diisabled for the performance of the duties 
of his office; He had owned more than half of the stock up to near that 
time, and, so far as appears, had been diligent and faithful in the per- 
formance of ail his duties. Of bis associâtes in the boaird, Vought had 
been director since 1 876 j Lee 8incel877, and Francis E. Coit thensince 
•the May previous, and for several years at a time previoua, and ail were 
in good reputéi. He could. resigny or accepttheirleaveof absence, which 
was tantamount to ah undertaking and assurance on their part that they 
would! perform the duties whiôhiûiigbt otherwise devolve upon him. 
They wereà majority of the board, and,;if they would, could control, 
whether he was présent or absent. . The oath of office required by law 
bbilnd him, so far as the duty devolved on him, diligently.and honestly 
to administér the a,ffairs of the batak. Section5147. The duties which 
they could perform, and assumed to and did perform, would not appear 
Jto hâve dfevolved on him so as to make him chargeable in any degree for 
• the mànner of their performance. He did nothing hiniself for which it 
is claimedthàt he became in. anyimanner chargeable; and it does not 
appear that he was so respousibleiforwhat the others did that their mis- 
doings could ùjake him chargeable. j' ■ 

Neither Lee,, nor the executrix of Vought, make any défense to this 
suit, and the bîll bas been taken for confessed against:them. 

The jpositions 6f Francis E. Coit, Spaulding, and Johnson, with référ- 
ence to the bànk, were sO; similar in most respects, that the questions as 
to the liability of each of them, may be examined somewhat together. 
It is niecesaàry for this purpose to look into themanner of the losses 
more closèly. ; 

: The losses. appear to bave begun by the discount of the paper of per- 
sons engagea with Lee in business and spéculations not adequately re- 
sponsible for thé ainount of the discounts. The paper was usually in- 
■dorsediby him, and Jsometimes secured, to some extent, ' by coUaterals 
resulting from the avails of the discounts. Great losses from the trans- 
actions in which he was. engagedfell upon him, and, through him, upon 
Uie bank. As the paper fell due, it was rénewed or replaeed by other 
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paper of like character, until a large part of the loaiis and discounts of the 
bank consisted in thèse notes of irresponsible persons indorsed by him. 
AH thèse discounts, renewals, and substitutions were correctiiy entered, 
as in the usual course of business» upon the books of the' bank, and ap- 
peared there fuUy with the entries of its other current business. Thèse 
discounts were in violation of the prohibition in the banking law of an 
excess of one-tenth the amount of capital paid in of any person, company, 
or firm for money borrowed. Section 5200. They did not, however, ap- 
péar to be so always or generally, for they might be, so far as they 
showed, ' commercial or business paper actually owned by the person 
uegotiating them, within the provisions of the same law sdlowed to be 
discounted. On January 18, 1882, he took from the cash of the bank 
$28,680, and put a slip of paper, with his name and the amount upon 
it, in place of the money in the cash drawer, and on, February 15, $16,- 
737.50 in like manner, without giving any other évidence of his indebt- 
edness for thèse amounts, The former amount was reduced, by replace- 
ments of cash, to $12j405, and the latter to $11,435. Thèse transac- 
tions were not concealed from the cashier or employés in financial mat- 
ters of. the. bank, but did not appear on the books of the bank, except 
that they were shown on the cash blotter. of tbe teller. Thèse were 
clear violations of the provisions of the banking làw mentioned. As Lee 
was the président and at the head of the bank, and was supposed by the 
cashier and subordinates to be a man of integrity and wealth, and thèse 
things were done by him and by his direction, they excited no suspicion 
among thèse persons that loss to the bank would be occasioned tbereby 
until the very last days of the business of the bank, after ail thèse lossea 
had been incurred. As the suspicions of thèse persons were not aroused, 
they said nothing to any of the diredtors about what was goingion, and 
fliey had no knowledge, supposition, or suspicion but that the business 
of the bank was proceeding lawfuUy, regularly, and proaperouply. In 
the banking law it is furthep provided that if the direetors of any bank 
«hall knowingly violate, or knowingly permit any of the offioers, agents, 
or servants of it to violate, any of the provisions of that, law, every 
director who participated in or assented to such violation shaU be liabie 
for ail damages sustained in conséquence of suqh violation. ; Section 
5239. It is not claiméd that any of thèse three direetors so knowingly 
permitted or assented to any of thèse violations of this kw as to become 
liabie at aU under this provision. 

As there was no misconduct, default, or irregularity on the part of the 
cashier, or of the clerks or agents of the bank in any respect that oc- 
casioned thèse lossea, and what was done that did occasion them was 
done by Lee, and by his express direction, the ijuestion is whether thèse 
direetors by their conduçt became liabie to the bank fpr whal^ their as- 
Bociate director Lee did. By the bank act pf 1864 it was enaçjtpd that 
thèse associations shcJUld be bodies corporate, and ^by thés nanjQSdesig- 
nated in tbôir organization oertificates, should hâve auççeasiPOi for 20 
lyears unless sctorier dissolved; that by such namçs. thçy mightini^ke con- 
.tr^ts, jBt©. and be sued, and elect or appoint direqtpjrsj andiby iftieiir; bnards 
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of directors appoint oflBcers, and exercise under that act ail such incidental 
powers as should be necessary to carry on the business of banking, by 
discounting and negotiating promissory notes, drafts, bills of excbange, 
and other évidences of debt, by receiving deposits, by buying and selling 
exchange, coin, and btUion, byloaning moneyon personal security, and 
by obtaining, issuing, and circulating notes according to the provisions 
of that act. 13 St. at Large, 100, § 8. Some courts were of ihe opin- 
ion that this spécification of the means by which the powers granted 
might be exercised was a limitation of the gênerai expression preceding it. 
WUeyy.'First Nat.Bank,A'lYi. 546; Mrsi Nat. Bankv. Océan Nat. Bank, 
60 N. Y. 278; Wechler v. Mm Nat. Bank, 42 Md. 581; Whitney v. First 
Nat. Bank, 60 Vt. 388. Others cohstrued this part of this section as if it 
had stopped with the gênerai wbrds. Naticnial Bankv.Grafiam, 79 Pa. 
St. 106; Pattison v. Syracuse Nat. Bank, 80 N. Y. 82. ■ The business of 
banking, in either view, was, as that section thenstood, to be carried oh 
by the board of directors. In the Revised Statutes as enacted in 1874, 
this part of that section was broUght into the séventh subdivision of 
section 6136, and so.added to as to authorize a national bank to exercise, 
by its bOard of directors or duly-authorized officers or agents, subject to 
law, the powers mentioned. 'Aftér this altération in the law the busi- 
ness of the banks could be lawfully done by the président, cashier, dr 
othèr'ôfficer, as well as by the ditectors themselves. It was not neces- 
sary that the directors, or a^ majority of theni, or any of them, should 
take part in individual transactions in the authorized business. It is 
said, in some books and in argument, that the directors are trustées of the 
funds and property of the bank. This may be true in some sensé and 
undèrsomecircumstances; but the relations of the directors to and their 
duties towards the assets of the 'bank cannot be determined properly 
upon names merely. The bank, being a body corporate under the la,w, is 
a person, although artificial, withlegal identity , and capable of owning and 
'holding its own property; and ils property, in thehandsofthose by whona 
it àcts, is held by itself, for itself, and not by aûy other person for it. 
Therefore the directors are ndt, and from the nature ofthings cannot be, 
ëhargeablè for the assetsof the bank as for property to which they hâve 
■taken title or possession for somef 'use or purpose, for the carrying out of 
Whièh they may be chargéd and beld. They hâve no ownership in or 
tîtlé to the aséets, and cannot àctôtherwise than as the officers and agents 
of the bank about them, unless they àotually misappropriate them, and 
thJerebyhtecome wrông-doers aboùt the assets themselves. They cannot 
be heïd to account for any assets they hâve not themselves had. Thés© 
diïeetors are not, and are nôt'claimed to be, chargeable in this view. As 
feé statute provideâ what directors shall be liable,:and how, for violations 
ôf ihe^ statutes, other directors cantiot be made liable for those things 
'Without, in effect, addihg'to the statute. 

; Dîreictors may doubtless béliabie for many things which are not ex- 
■preè& violations of the statilte. Bnuckerhoff v; Bosimck, 88 N. Y. 52, and 
S9 N. Y. 185, 1 N. B. Rep. 663. This Wôuld probably be the case with 
^ésjpect to any groès mîsmanagement in the actual transaction of the bank's 
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business, or the handling of îts property. Thèse directors are not sought 
to be charged in this view. The complaint against them is not that they 
acted negligently or carelessly in actually doing anything, but that they 
neglected to do anything. What they did not do, the omission to do 
which caused damage, was the restraint of Lee in what he did. So the 
real question is whether they are chargeable for the conséquences of what 
he did, beçause they did not prevent it. He was adirector elected by 
the stockholders, and of equal rank and authority with them. He de- 
rived his authority from the stockholders, and not from them, and acted 
under liiat authority. The président has no greater authority, as such, 
aboiit the ingitters complained of, than any other director. They had no 
reasoQ, to suppose that he would not act honestly and fairly wiihin the 
law, any mope than the stockholders had, who had repeatedly elected 
him to the office of director; or than the depositors had, who trusted 
the bfiiik while visibly under his management. He was apparently more 
interested iii the success of'the bank, during the time of thèse losses, 
than any one else, for he held more than a majority of allthe stock. 
The question is nût as to the liability of the bank for the négligence of 
its agents^ but is as to the liability to the bank of some agents for not 
controlling others. The bank itself would not be liable to others for tbe 
frauda or tbefts of its cashier or other officers uniess his untrustworthi- 
ness waskriown, and his employment continued notwithstanding notice 
of that faut; Poster v. Essex Bcunk, 17 Mass. 479; Prather v. Kean, 29 
Fed. Rep. 498. The obligation of the corporation Would bemeasured 
by the duty 6f its pfficer?, and the liability of one officer for the misdo- 
ing of anothér would not appear to be any greater than that of the cor- 
poration for acts of the same nature. Generally, one ofiScer is not 
liable for the njisconduct of another not appointed by him. Whitfidd v. 
Le Despencer. Coy/p. 754; Nickolson v. Mounsey, 16 East, 384; Dwrdop v. 
Mwnroe, 7 Gia.nch, 242. Directors of banks and other corporations ap- 
pear to stand on the saine footing as other officers in this respect. The 
body of directors of a national bank is charged with the supervision and 
naanagenient of its officefs, and is boùnd to use as much diligenceand care 
as the proper performance of thèse duties requires. Mor. Corp. § 571; 
Thomp. Liab. Off. 356. But this obligation does not appear to require 
evèry director to attend him self to every part of the corporatè business, 
hor make each liable for every act done by any of them. They do not 
undertakeeach for the others. 

In CargHl v. Borner, 10 Ch. Div. 502, it was held that directors were 
not liable for the frauds of théir co-directors uniess they participated in 
the frauds, or wholly abstained from inquiry in order that they might 
be committed, Fry, J., sàid: "I think that there was great négligence, 
but that it was merely négligence, and undue trust in Feigan, and that 
there was not any intention to allow him to commit fraud, and therefore I 
cannot hold them responsible for his acts." Feigan was a director. 

In Perry'&Càse, 34 Law T;. (N. S.) 716, Perry had consented to be a 
director at tThie.réquest of Duncan, on the understanding thàt his qualifi- 
cation i^ paid-up shares would be found for him, and was appointed 
- v.âOF.no.5— 20- ' 
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August 5, 1871, attended a meeting January 25, 1872, and resîgned in 
May, 1872. Duncan misapplied funds in February, 1872, for which 
Perry, with others, was sought to be charged. As lo this Bacon, V. C, 
said: 

"I think ïhat no case is made against Mr. Perry. Mr. Bradford's argument 
is that, inasmnch as he accepted paid-up shares in order to qualify him as di- 
rector, he is to be treàted as the paid agent of Mr. Duncan to do whatever Mr. 
Duncan desired him to do. It is very ëasy to say that, but I see no Icind of 
foundation for it. It is said that Mr. Duncan misconducted himself in vari- 
ons ways, and that Mr. Perry is liablefor ail the conséquences of that because 
he was Duncan's paid agent. It would be monstrous to entertain any such a 
proposition. He becarae director, and is liable for ail that he did as director, 
but he was not boùnd to attend every meeting of the directora. It is not part 
of the duty bf a director to take part in every transaction which is conducted 
at a board nieetirig. His business or his pleasure may call him elsewhere, and 
it would: be a most unheard-of thing to say that if anything wrong was done 
at a board meeting, he being named among the directors, but not présent, he 
isiiabie for: whftt 18 done in his absence. " 

In Joint-stock' Discoimt Go. v. Brown, L. R. 8 Eq. 876, in speaking of 
the liability of directors for acts of others in which they took no part, or 
measures to prèvent, James, V. C, said: 

"Kow, with r^rd to Mr. GîUespie, I bave held that thete is no sufBcient 
^ évidence of his concurrence or connivance to make hiin responsible. I hâve, 
however, thought it not right to give him his costs, although I dismiss him 
froi^ the suit, beca:^se I think a man who is director, aixd goes on as director 
for months wheij. «transaction of thiS; Mnd is going on, is not jiistifled in say- 
ing: ' I really did nçt pay the slightest attention to it. I had à sort of vague 
notion of what \*as going on. I was apaid director, but I lèft it to the other 
directors to attend to. I did nothing. I took for grantéd it was ail right.' I 
think he is entitled to go; that I cannot flx him with liability; but I think it 
is not too much ofa penalty for him.to pay for his négligence that he shall 
.not hâve any costs of the proceedings which hâve been rendered necessary in 
this court by proceedings of his co-directors which hé tookno'pains tô inquire 
into or, interféré with." 

; In Weir v. Bell, 8 Exch. Div. 238, in speaking of the liability of Bell 
a? a director, Lprd Chief Justice CocKBBEN said: 

"In the resnlt Bell: has been guilty of no fraud. He is not a principal de- 
riving a benefit frojn a fraud committed by his agent in procuring that bene- 
flt; nor, indeed^ hapj|ie derived any bencflt from the fraud committed by the 
Bubagents whoiii he was authorized to einploy on behalf df the company. 
Upon this state of facts I think the plaintifE fails to eàtablish the liability of 
the défendant Bell," 

The same viewspervade other English cases. Turquandv. MarshaM, 
L. R. 4 Ch: 886; Land Oredit Oo. v. Lord Fervwy, L, R. 8 Eq. 7. In 
Œaritable Corporation v. SvMon, 2 Atk. 400, much relied on for the plain- 
jiîff in this case, pnly the committeemen, who fprmed what was called a 
cpiifederacy or cprispiracy, were held chargeàble. 

That, a director is not liable for the faults or frauds of a co-director ap- 
pears to be well recognized iii New York. Wakeman v. DaUey, 51 N. Y. 
27; AHKury^é-iswoU.bb N. Y. 400. In Hun v. Cary, 82 K Y. 65, 
where tiie trustées of a savings bank who pàrticipa.ted in à misàppropria- 
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ticfntif thefunds restilting in loss were held liable for the loss, Smith, a 
ti^stee, wlio tôok no part in the transactions, does not appear to bave 
been held. And iaHand v.Bunoms, 23 Hun, 330, suprême court, First 
department, June, 1881, it wa&held (Barkett, J.) that the directors of 
a national bank who knowingly participate in retaining an untrustwor- 
thy cashier were liable for his subséquent défalcations, and that one who 
didnot know of the untrustworthiness was not liable; which case does 
nbt appear to hâve gone any further. There is no case which bas been 
cited or observed in which it bas been decided that a director of a cor- 
poïation was liable to make gobd a loss occasioned by the fraud or mis- 
cOûduct of a co-director,in which he had no part, and which was perpe- 
t^tëd wîthbut his connivance or knowledge. Bohiimm v. Smith, 3 Paige, 
222; Bnnckerhoffv. B<Mwick, 88 N. Y. 52, and 99 N. Y. 185, 1 N. E. 
Eèp. 663; Ackerman v. Halsey, 37 N. J. Eq. 356, and 38 N. J. Eq. 501; 
Hdâgés V. New EnglandSerew Cb., 1 R. I. 312, and 3 R. I. 9. 

The measure of the duty of directors is frequently and emphatically 
Md dowDj and is clear and plain; but it is nowhere adjudged that ail 
must always act, or that they must nbt trust one another to act, or that 
any are liable for the mère omission to watch and restrain the others, 
withoutwrong intention on their own part, or actual knowledge of the 
wrong on thë part of the others. Neither are there cases wbere persons 
standing in similar relations to the property of others bavé been held 
liable for the acts of others standing in the same relation, without some 
fraud or connivance on their own part. The, gênerai rule as to trustées 
is that they are responsible only for their own acts, and not for the acts 
of each other, unless by express agreement, " or they bave by their own 
voluntary co-operation or coniiivance enabled the other to accomplish 
some known object in violation of the trust." Story, Eq. § 1280. In 
Perry on Tr,U8ts the layc is stated to the same eflect. Section 417. The 
law is the same as to executors and administrators. Bac. Abr. " Execu- 
tors," B; Brazer v. Olark, 5 Pick. 96; Peter v. Beverly^ 10 Pet. 632. In 
the latter casey Mr: Justice Thompson said: "For it is a well-settled rule 
that one e^ieçutor is, not responsible for the deDodavit of his co-executor 
any further than he is shown to hâve been knowing a,nd assenting at the 
time to such devastavit or misapplication of the assets; and merely per- 
mitting his co-executor to possess the assets, without going further and 
concurring in the application of them, does not render him answerable 
for the receipts of his co-executor. Each executor is liable only for^ his 
own acts, and what he receives and applies, unless he joins in the direc- 
tion and miisa^plicatibn of the assets. Hargthrope v. MUforth, Cro. Eliz. 
318; Haoéyy. Bkàeman, 4 Ves. 696; Briggs v. iaio, 4 Johns. Ch. 23; 
Manàfum v. Gibbons, 19 Johns. 427." And a bailee of goods without 
reward is only liable. because they actually corne to his hands, and he is 
guilty of some wrong in respect to them while there. Coggs v. Bernard, 
2Ld- Raym. 909. 

After the; careful and thorough présentation of this case in ail its 
aspects by counsel on ail hands, and much and repeated considération of 
the facts and principles involved, no just ground of liability on the, part 
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of tliese direbtots îs pèrceîved, — not on the express provisions of the 
statute on the subjeot, for they do not, and are not claimed to, come 
within that; not by the comrrion law, for by that each is liable only for 
his own miscarriages, and none are shown. 

Thèse conclusions make ît' unnedessary to consider whether this cause 
©faction, if madeout, would survive against the Personal représentatives 
of Francis E. Coit, or those of Charles T. Coit, The bill naust, upon 
the conclusions reached, be dismissed as to them, and as to the défendants 
Cushing, Spaulding, and Johnson. The expressions of Vice-chancellor 
Jambs, as to costs, in Jmni-stock Discount Go. v. Brown, mpra, seem rea- 
sonable, and applicable to the direotors Francis E. Coit, Johnson, and 
Spauldingj and no costs wereallowed in Hand v. BurrotçSfSUfpra, to the 
director not: held to ' be liable. Those cases are follo^red, and no costs 
are aliowedto the défendants Johnson and Spaulding and the représent- 
ative of Prànëis E. Coit. , There is ûothing suffioient to take the cases 
of Gùshing and Charles T. Coit out of the usual rule as to costs. No 
question hasibeen made as to;completion of the decrees âlrpady entered 
against Lee aâid the executors of'Vought. • , - 

Lét a décrèe be entered dismissing the bill of complaint as to the de- 
fendants Spaulding, Johnson, and Caroline E. Coit, executrix, ;without 
costs; and as to the défendant Cushing and the défendants Frank S. Coit 
and Joseph 0. Bornes, administrators, with costs. 



Platée v, Meng.* 

(^Oiircuit Court, E. H. Peniisyleania. March 88, 1887.) 

AssiGNMENT— Equitable— Commissions to Collectob. 

An agreement, by a creditor, to pay an agent a part of a sum collected from 
a debtor, as a compensation for services rendered in collecting such sum, ia 
not an équitable assignment of ahy part of the debt, and gives the agent no 
claim against the debtor. 

Sur Rule to Set Aside Release of Verdict. 
Mr. Beck, for the rule. 
J. Levering J&ries, contra, 

Butler, J. This is an informai appeal to equity. Harlan and Meng 
alone are interested. To sustain the application, the right set up by 
Harlan muet be clear. In my judgment, it is not. On the contrary, it 
is open to very serions doubt whether he has any right as against Meng. 
The agreement between Harlan and Plater is an arrangement for coni- 
pensating the former's services, in collecting the debt from Meng. It 
does not purport to transfer any présent (nor indeed any future) interest 

^Eeported by C. B. Taylor, Esq., of the Philadelphia bar. 
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in the debt. It simply confers a right to a portion of the money which 
inay be èollected. This portion is uncertain, depending on the amount 
eventually recovered. Certainly the agreement should not be regarded 
as a transfer of any part of the debt, or the verdict subsequently recov- 
ered for it. Under circumstances of great hardship, when serious injus- 
tice is threatened, the doctrine of équitable or constructive assignment 
hasbeen carried very far, but it hàs never been applied under circum- 
stances such as are shown in this case. No doubt Harlan acquired 
rights against Plater, and has a cause of action against him for part of 
the money received. This, however, does not touch the question of 
Meng's liability. Indeed, had the agreement been a transfer in form, of 
a part of the debt, it is doubtful, to say the least,whether Harlan could 
hâve asserted a right against Meng. At Jaw he certainly could not. A 
créditer cannot divide his claim into several parts, and, by assignment 
to-several persons, mafce his debtor answerablé in suit to each. Why 
should he be allowed to make his debtor answerablé in equity undér 
such circumstances? It is said in more than one instance in this state 
that equity will recognize and enforce such assignments. I am not con- 
vinced of the soundnesa of this, when applied to ordinary circumstances, 
such as exîst hère. 

Thén, again, the agreement on which the alleged right dépends, is not 
such as equity should enforce. At common làw such contracte werp 
«hampertous, and Harlan would hâve been liable to indictmeut for en- 
tering into it. While this is no longer so, generally , the fact remains that 
such contracts are ôf doubtful policy and morality; that they tend to 
spéculation, and involve danger of injustice and oppression. Equity 
should not, therefore, lend its aid for their enforcement. 

The rule mjist be dismissed. 



TJnited States v. Williams. 
(Cireuit Court. D. Sevada. November 33, 1886. 

1. Public Lasds—"What ABB Appkopbiatbd." 

By act of congress approved June 16, 1880, there was granted to the state 
of Nevada 3,000,000 of acres of land, in lieu of the sixteenth aud thirty-sixth 
sections of land theretofore granted for school purposes, the same to be se- 
lected from "any unapproprlated, non-minerai land in said state, " in the man- 
ner proyided in said act. Heïd, that lands of which parties had been in the 
peaceable possession for several years, and on which they had erected costly 
and valùable improvements prier to the passage of the act, and prior to any 
sélection thereof by the state, were not "unappropriated » « » public 
lands, " within the meaning of said act. 

2. Same— LiANDS sus Judicb. 

While * contest is pending and undecided in the gênerai land-oiBce, as to 
the right of the state to sélect certain lands, and hâve the same listed to it, 
such lands are subjtidiee, and not within the terms of said act. 
8, Samb— Fbaud ik ObtaimingTitlb. 

Where titlô to government land has been obtained by fraud perpetrated 
upon the offlcers of the gênerai land-offlce, the United Btates can maintain a 
suit to vacate and set aside such transfer of tltle. 
4,SyUabii»'by the Ootlrt.) 
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In Equîty. / v 

TrenmorCoffin, TJ. S. Dist. Atty. , James Z). Torreyson and ITrm <& Oheney, 
for complainant. 

r. IF. flêaii/ and R. M. Clarke, for respondent. 

Sabin, J. This suit is brought to cancel and vacate a listing of cer- 
tain lands to the state of Nevada, which listing is alleged to hâve been 
procured by the fraudulent acts of parties unknown, or by mistake, mia- 
adventure, or inadvertence of the officers of the land depârtment at Wash- 
ington. The lands afifected by the suit are described as the E. } of the 
S. E. i of section 33, and W. } of the S. W. i of section 34, ail in 
township 8 N., range 50 E., Mount Diablo base and meridian, situate 
in Nye county, state of Nevada. 

The amended bill set out the alleged frauds and mistakes by reason 
of which the lands were listed to the state quite fully and in détail. The 
bill avers. 

That on May 19, 1879, the respondent, ■Williams, made desert-land entry 
Ifo. 158, atthé land-offlce at Eurêka, Nevada, for 240 acres of land, which en- 
try embraced the lands above described, with other landa; that on July 26, 
1879, in considération of $5,000 then paid to him by the New Philadelphia 
Silver Mining Company, said Williams eonveyed to said company 80 acres of 
land, being the E. J of the S. E. ^ of section 33, township and range aforesaid, 
the same Seing a part of the land embraced in said desert-land entry No. 158, 
and that said corûpany immediately thereafter erected a quartz-mill thereon 
at an expense «xceeding $50,000; that on May 20, 1882, Williams made a 
written relinquishment of said desert-land entry, and ûled the same in said 
local land-offlce at Eurêka, Nevada, June 9, 1882, and that the same was for- 
Warded by said oflice to the gênerai land-offlce at Washington for action 
thereon ; that on May 20, 1882, Williams made an application to the register 
of the land-offlce of the state of Nevada to purchàse 160 acres of laûd, being 
a portion of the land embraced in said desert-land entry, to-wit, the 80 acres 
of land last above described, and 80 acres adjoining thereto, to-wit, the W. |- 
of S. W. J of section 34, township aforesaid, which application was flled in 
said state land-offlce, May 22, 1882;- that on July 29, 1882, the state of Ne- 
vada executed an application of that date for said 160 acres of land ; that on 
August 4, 1882, the commissioner' of thé generalland-offlce ordered said des- 
ert-land entry to be eanceled, which order was recel ved at the local land-offlce 
at Eurêka, Nevada, August 12, 1882, and the same was eanceled in said of- 
fice on that date; that on August 14, 1882* the application of the state of Ne- 
vada for said 160 acires of land, based upon Williams' application of May 20, 
1882, was received at the United States land-offlce at Eurêka, Nevada, and 
thereupon the rejgister of said office notifled the state authorities that they 
migbt indude said tract of 160 acres of land in their sélection for the month 
of August, 1882; that on or about September 2, 1882, said state authorities 
selected a list of lands to be approved to the state, under an act of congress 
of June 16, 1880, and presented said list to said United States land-offlce at 
Eurêka, Nevsfttâ, September 2, 1882, Which list embraced said 160 acres of 
land aforesaidï that in October, 1882, Said list, being list No. 24, under said 
act of congress, wàstrahsmitted to thé général land-ofl8ce, at Washington, 
and was receiyedi at said last-named office àboot October 12, 1882, and flled 
Êheréin; that ^i^id, list No. 24 was not attested by any offlcer or agent of the 
state of Nevada until on or. about September 12, 1883, and was not so attested 
when the lands therein listed were erroneously certified to the state, May 3, 
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1883; that said list of lands so selected by the state was desîgnated as list No. 
24, and embraced, with other lands, the two tracts of 80 acres above de- 
ecribedi that on May 8, 1883, the secretary of the interior, upon the certifl- 
eate of the commissioner of the gênerai land-office, approved the lands em- 
braced in said list No. 24 to the state of Nevada, includlng said two 80-acre 
tracts of land; that said commissioner certitied that said lands embraced in 
said list No. 24 were open to such sélection, and free from conflict with 
other claims, upon the belief that they were so open to sélection and free from 
conflict; that they were not in fact opeu to sélection by the state, and were 
not free from conflict with other claims, and that said action of the commis- 
sioner was induced either by the fraudaient erasure of records by some per- 
8on unknown, acting in the interest of Williams, or by reason of the mistake, 
inadvertence, or misadventure of some offlcer or employé of complaiaant. 

That the f acts and circumstances under which said lands were so certified and 
approved, and the fraudu lent acts or mistake, inadvertence, or misadventure 
■which induced such certification, in addition to those hereinbef ore set f orth, are 
as follows : That prior to the ftling of said list No. 24, on September 6, 1882, F . 
O. Matthiessen and L. B. Ward, who had theretofore purchased said 80 acres 
«f landj to-wit, the E. | of S. E. J section 83, township 8, range 50 E., by their 
attorneys, flled in the gênerai land-oflSce at Washington an application for the 
reiastatement of said desért-land entry No. 158, together with a protest 
against the sélection by the state of said 80 acres contained in said list No. 
24ito which they had aoqulred title, and asking a hearing of their rights, 
they claiming to iiave derived an interest in said lands by purchase from Will- 
iams, through intermediate parties, who hàd exp.ended more than $50,000 in 
the érection of a quartz-mill théreon; that on or about January 8, 1883, said 
Matthiessen and Ward, being duly qualified in that regard, and being the 
owners of the quartz-milVand réduction works erected and standing fox more 
than two years prior thereto on said lands, to-wit, the E; | of S. E. i sec- 
tion 38, and the W.|(rf S. W. J section 34, township 8 N., range 50 E., 
made their application at the United States land-oflSce,at Eurêka, Nevada, 
to enter as a mill-site, and for a patent tberefor, flve acres of land, being a 
part of the lands and two tracts last described, and being a part of the land 
embraced in said desert-land entry No. 158, made by Williams, and includlng 
said quartz-mill, réduction Works, and improvements connected therewith; 
that said application waa rejected by said local land-ofilce, for the reason that 
the land applied for for such mill-site was embraced in said state sélection 
embraced in list No. 24, flled In said oiBce, September 2, 1882; that from said 
decisioû an ap^eal was duly taken, the day the same was rendered, to the 
commissioner of the generali laiid>oflîce, at .Washington, and the papers con- 
nected therewith were received by said commissioner, Januai-y 18, 1883, and 
filed in said office, and said mill-site application became and was a pending 
adverse claim to the daim of the state of Nevada to the said land; that. at 
the date of the receipt of said,miH-8ite application at said gênerai land-offlce, 
said list No. 24 was on file in said office, but without action or décision as to 
any of the tracts of land embraced therein; that, upon the receipt of said ap- 
plication for a mill-site, said commissioner caused a note of conflict to be en- 
tered on said list No. 24, opposite to the two said tracts of land in contro- 
versy, by writing the words "mill-site" on the margin of said list No. 24; 
that this was the customary way in said office of denoting an adverse daim 
to a state sélection, and suspended action upon said state sélection until said 
application for a mill-site conld be disposed of in the due course of business 
in such office; that on Fébruary 21, 1883, said office denied said application of 
Matthiessen and Ward to reinstaté daid desert-landi entry No. 158, and in 
makingsaid décision, in relation to the protest against so much of the state 
sefectibn as embraced the lands in oontroversy, said, "The question of the var 
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lidity ôf thé state sélection will be determined in due courae of action thereon 
by this office;" thàt said application of Matthiessen and Ward for said mill- 
site waareferred to the proper department of said land-offlce, with the direc- 
tion that tlie same be considered,; together with said state sélection of said 
lands embraced in list No. 24; thât on May 3, 1883, and while said mill-site 
application was still pending and undecided, tlie offlcersand clerks of tlie pré- 
emption division of said land-offlce, contrary to law, and in disregard of the 
rules and régulations of said office, and in disregard of the spécial instruc- 
tions of. the commissioner.proceeded to consider and détermine the applica- 
tion of the state of Nevada as evidenced by said list No. 24, and wifchout consid- 
eratioUj examination, décision, or référence to the then pending mill-site appli- 
cation of Matthiessen and Ward, made out a "clear-list, " so called, in favor of 
the.state of the tracts of land imuring to the state, embracing therein, by mis- 
také amd error, and contrary to the truth, the lands embraced in the mill-site 
applioaftion of Matthiessen and Ward; that the commissioner and secretary of 
ihe interior signed said "clear-listi" upon the faith of the certificate indorsed 
thereon, that the lands embraced therein wère free from conflict, and upon 
the belief that ail necessary examinations had been made, and thereby said 
list became in form a conVeyaneeto the state of Nevada of the several tracts 
of land embraced therein, s inclading the laiîd embraced in the application of 
Matthiessen and Ward for a mill-site upon, whieh the quartz-mill, buildings, 
and 6thei? improvements had been placed; that said Matthiessen and Ward 
were lawfully entitled to baVe their rights as such applicants for said mill- 
sitë passed upon and determined hefore tha légal title to the lands claimed by 
theni should bepassed out ofi the United States to any party claiming ad- 
versely to them; that said certification of said "clear-list" was made by 
sàid offldera of ;the land department ; by mistake, inadvërtence, and misad- 
ventore, j^d that said list, afe the date thereof, was, and now is, false and 
fraudulent as to the lands in eontrovôrsy; that, while said state sélection 
No. 24 was in the gênerai; land-ofllce at Washington, it was subject to 
inspection by parties in the interest of the state, or of Williams, respond- 
ent, and their agents and attorneys, and betore the same was taken up for 
action by the commissioner the note and words "mill-site," entered on 
the margin of said list, were f raudulently erased by some unknown person, 
with the fraudaient intention of obtaining action upon said sélection em- 
braced in said list favorable to the state, and in aid of the application of Will- 
iams to purchase said lands in controversy; that said lands were so approved 
to the state byreason of such fraudulent erasure; that in Deeember, 1883, 
said mill-site application was taken up in, the gênerai land-offlce, together 
with said stateàelectionof. the lands in suit; for action, when it was then 
flrst discovered that said land had been approved to the state; that on Febru- 
ary 2, 1884, Williams ■enteredlnto a written contract with the state of Ne- 
vada to purchase thé lands in controversy, in corapliance with his application 
to purchase the same, of date May 20* 1882; that, immediately upon the dis- 
covery of the erroneouscertifàcation of said lands, the commissioner of the 
gênerai land-offlce. On Deeember 11, 1883, notifled the governor of the state 
of Nevada, by telegraph, that said two tracts of land had bèen erroneously 
included in said clear-list, and requested him to cause theeame to be returned 
to said gênerai iated-office fer correction; that its return was refused, as Will- 
iams had madeapplîcationto purchase the same, and on the flfteenth of De- 
eember, 1888i said governor was Jiotifled that suit would be brought to annul 
said listing as to the lands in suit; that Williams, prior to entering into con- 
tract with the statè for the pui-chase of said lands, had full knowledge of the 
intention ofoôinplainantio annul said listing as to said lands, and entered 
into said contract with fuU knowledge of said alleged frauds, and of the false 
and fraudulent mahner by which the same were procured to be certifled to 
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the state; that said lands iu contre versy were not unappropriated public 
lands, and not within the terms of the grant of June 16, 1880, but that the 
same had been occupied as private lands since July 26, 1879, under and by 
yirtue of the deed of conveyance thereof , executed by Williams, of that date, 
aiid the same were so occupied when said Williams applied to the state to pur- 
chase the same, May 20, 1882, ail of which Williams well knew when he ap- 
plied to purchase the same; that at the date of said Williams' application to 
purchase said lands of tlie state he knew they were not subject to sélection 
and purchase, as his desert-land entry No. 158 therefor was still in force and 
uncanceled, and the same eonstituted a record appropriation thereof on the 
books of the local land-otBce at feureka, Nevada, and on the books of the gên- 
erai land-ofilce, in Washington. 

The answer admits inany of the averments of the bill, and dénies but 
few of them. It avers that said lands were free from conâict with other 
claims at the date of their certification to the state, May 3, 1883; dénies 
that respondent made, or caused to be made, "any erasure of records, 
fraudulently or otherwise, or had any knowledge of such erasure, until 
he heard the allégation of such erasure in December, 1883, as emanating 
from the honorable secretaryof the interior, at Washington;" dénies that 
such erasure was a sufficient cause for withholding the certification and 
apjHfoval of said lands to the state, or that it induced such certification, 
or that, if it had not been made, said list No. 24 would not hâve been 
vitiated thereby ; avers that the lands in suit were "unappropriated, non- 
minerai public land," within the meaning of the act of congress of date 
June 16, 1880; that the application of Matthiessen and Ward, of date 
January 8, 1883, for a patent for a mill-site, was frivolous, and ought 
not to be entertained; that the whole subject-matter of the suit is res ad- 
judicata. 

The évidence submitted fuUy sustains ail of the malerial allégations 
of the bill, and it would be a superfluous task to review it in détail, 

By act of congress approved June 16, 1880, there was granted to the 
state of Nevada 2,000,000 of acres of land, in lieu of the sixteenth and 
thirty-sixth sections of land theretofore granted to said state. 21 St. U. 
S. 287. Section 2 of said act pro vides: 

"The lands herein granted shall be selected by the state authorities of said 
state from any unappropriated, non-minerai public land in said state, 
* * * and, when selected in conformity with the terms of this act, the 
same shall be duly certifled to said state by the commissioner of the gênerai 
land-ofiSce, and approved by the secretary ot the interior." 

This grant took effect upon its passage. It was a grant in prsssenti, and 
attached to spécifie tracts of land when the same should be selected by 
the state, and duly certified to it by the commissioner of the gênerai land- 
ofiice, and approved by the secretary of the interipr, as provided by thé 
act. 

Under the pleadings and proofs in the case two questions arise: 
First, was the land in controversy, at the date of sélection and listing 
the same to the state, "unappropriated, non-minerai public land," within 
the meaning of said act? There is no contention but that it is "non-min- 
erai" land, and this qualification, therefore, need not be considered. 



314 ■ FEDERAL BEFOBTEB. 

Second, was the listing of the land in suit obtained through or by 
means of the fràudulent acts of any party or parties, or by the inadvert- 
ence, mistaké, or misadventure of any of the officers of the gênerai land- 
office, charged with the duty of listing and approving the same to the 
state? 

The évidence shows this state of facts: Some years prior to 1879 the 
respondent, Williams, entered upon and took possession of the land in 
controversy, the same being then unsurveyed, public land of the United 
States. He continued in possession thereof until July 26, 1879, when, 
in considération of $5,000 paid to him, he conveyed the land to lie New 
Philadelphia Sîlver Mining Company, a New York corporation, which 
Company immediately entered into possession of the same, and during 
the same year erected a quartz-mill thereon at an expense exceeding 
$50,000. This company continued in possession of the land and mill, 
and expended a considérable sum of money in conducting water to the 
mill for réduction purposes and in other improvements. In the year 
1880 the company became embarrassed, was sued, judgnient recovered 
against it, and this property sold, in satisiaction thereof, to one Lebbeus 
Ward, and sherififs deed therefor was duly issued to Ward, of date July 
12, 1881. Proceedings were also instituted against the company about 
the same time in the suprême court ûf the state of New York, a receiver 
was appointed, and the àffairs of the ûôtopany wound up. The receiver 
was orderéd to sell ail of the property of the company, and at suoh sale 
Matthiessen and Ward became the purchasers of ail of the property of 
the company, and received a deed therefor from said receiver of date 
September 16,1881. From the dates of the deeds above mentioned 
Matthiessen and Ward hâve been the owners of ail the property formerly 
owned by the lïew Philadelphia Silvèr Mining Company, including the 
mill and land in controversy, water-rights, and privilèges, and since said 
dates hâve had oontinuous, peaceable, and quiet possession of the same, 
and now bave and hôld such possession as against ail persons. 

tJnder thiô State of facts it cannot be contended, under the repeated 
décisions of both national and state courts, that this land was "unappro- 
priated public land " at the time of its sélection by the state, or at the 
date when it was listed to the state. Atherton v. FovAer, 96 U. S. 513; 
Hosmer v. WaUace, 97 U. S. 575; Trenmith v. San Francisco, 100 U. S. 
251; Nichas v. Winn, 17 Nev. 189; McBrawn v. Morris, 59 Cal. 64, and 
cases cited. 

Thèse décisions are authoritative as to what are "public lands," under 
the pre-emption law, and also what are "unappropriated public lands," 
tinder the homestead law. Rev. St. §§ 2258, 2259, 2289. 
. If, then, the lands in controversy were not "unappropriated public 
lands," and within the terms of the grant at the date of sélection and 
listing, to the state, as they were not, such listing was without authority 
of law, and was and is void, and' no valid title passed thereby. Under 
the grant in this Case, the officers of the gênerai land-office were author- 
ized to pass to thé state the title onlybf" unappropriated public land." 
It conferred upon them no authority to transfer the title to lands appro- 
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priated, aûd lawfully in the possession of others, who had expended 
large sums thereon, and who were then seeking to obtain the United 
States title thereto, or a portion thereof, even though such lands were 
public lands, in thé sensé that the paramount title thereto still vested in 
the United States. The date of ûie applicatioû of the state to sélect 
thèse- lands, list No. 24, is August 31, 1882, but said application was 
not attested or authenticated by any officer or agent of the state until 
about Sèpteûiber 12, 1883. The validity of such attestation at said 
date, September 12, 1883, is not now passed upon, as it is not necessary 
to a détermination of the case. 

The rights of persons, situated as Matthiessen and Ward were in référ- 
ence to thèse lands, hâve always been protected by the oflBcers of the 
land department and by the courts. It may be conceded that they ac- 
quired no right as against the United States, but as to third parties they 
had initiated rights which merited, and should receive, protection. U.S. 
V. Stone, 2 Wall. 525; Hughes v. U.S., 4: Wall. 232; FriMe v. Whitney, 
9 Wall. 187. 

It is all^ed in the biU, not denied, and faïïy established by the proof, 
that at the date of listing thèse lands to the state, and long prior thereto, 
there wàs then pending in the gênerai land-oflSce, at Washington, a con- 
test over the application of Matthiessen and Ward for this mÛl-site, and 
their protest against the state sélection of the lands in controversy. The 
whole matter was then mbjudÂce, in the proper department, in the man- 
ner by law provided. While this contest existed, and until determined, 
the lands in controversy were not within the terms of the grant. New- 
hall V. Sanger, 92 U. S. 761. We pass to the second question raised in 
the case. The allégations of the bill as to the manner in which thèse 
lands were listed and approved to the state are in nowise controverted. 
That the erasure of the record was made, is not denied, and is patent 
from an inspection of list No. 24, submilted in évidence. The bill avers, 
and the proof sustains the averment, that, but for this erasure, the lands 
in controversy would not hâve been approved to the state; at least not 
until the rights of Matthiessen and Ward had been determined. A clear, 
palpable, confessed fraud was perpetrated upon the oflBcers of the land 
department in procuring the certification of the lands. Frauds of this 
and like character hâve always been held sufllcient ground for vacating 
patents procured thereby. In addition to the authorities cited, see 
Johnam v. Towdey, 13 Wall. 72; Moore v. Robbim, 96 U. S. 530, and 
cases there cited; U. S. v. Mnor, 114 U. S. 234, 5 Sup. Ct. Rep. 836; 
U. S. V. CuHner, 26 Fed. Rep. 296; U. S. v. MuUan, 7 Sawy. 466, 10 
Fed. Rep. 785; and 118 U. S. 271, 6 Sup. Ct. Rep. 1041; Moffatt v. 
U. S., 112 U. S. 24, 5 Sup. Ct. Rep. 10. 

It is unnecessary to review thèse authorities, and they cover every 
point raised in this case. It may be observed that the certificate in- 
dorsed upon the clear-list passing the title is quaJified, not absolute, 
and evidently designed to reserve the rights of any parties interested. 
The list is approved, " subject to any valid interfering rights which may 
hâve existed at the date of aelection. * * * » 
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The above considérations dispose of this case lipon the mérits and law 
applicable thereto. Upon the grounds that the land in controversy was 
not "unappropriated public land" ,at' the date of its sélection and listing; 
that its approval and listing to the state was procured by fraud, palpable 
and undisputed, upon the officera o£ the land department, withoutwhich 
it would not hâve been listed to the state; and which frauds deeply af- 
fected the rights of third parties in and to the land in suit, — the com- 
plainant is.entitled to a decree canceling and annulling said listing as to 
the lands in suit, and as prayed for in the bill. 

I am not prepared, from the testimony, to say who was the party that 
made the fraudulent erasures Complained of and shown. They could 
hardly hâve been made in the interest of any one other than the respond- 
ent. ■ And in , this connection we may recall the fact, as shown by the 
évidence, that the respondent concealed from Matthiessen and Ward, and 
from their agent in charge of this property, the fact that he had relin- 
quished his desert-land entry No. 158; the fact that he had applied to 
the state to purchase this very land upon which their mill stands, which 
he had, three years before, conveyed to their predecessors in interest; his 
télégraphie dispatch from Washington to Carson, of date December 14, 
1883, to Gov. Adams, to exécute to him a deed of this land claim "im- 
mediately,"— "don't delay." AU of thèse things had but one purpose, — 
to wrest from Matthiessen and Ward this large property, by covertly ob- 
taining the légal title thereto. This purpose cannot be disguised, and 
is too obvious for comment. 

It should not, for a moment, be supposed that the state, or any of its 
officers, took any unusual or improper interest in this matter. When 
the attention of the governor of the state was called to the matter, he very 
properly declined to issue a state patent for the land, and suggested that 
légal proceedings be instituted to détermine the rights of the parties. 
It is not probable that the state would ever claim to be the owner of this 
mill and improvements, even were not the listing annulled as to thèse 
lands. It could not afford to acquire property in that manner. A large 
amount of évidence was submitted on the part of the respondent which 
is wholly irrelevant to any issue of fact or law raised in this case, and, if 
considered, cannot in any way affect the judgment which must be ren- 
dered upon the facts conceded and proven. This évidence is chiefly in 
regard to certain contracts entered into between Williams and varions 
parties, but in nowise affecting the merits of this case, or Connecting him 
with Matthiessen and Ward, or establishing any légal relations or obli- 
gations between them and himself. This évidence clearly shows that 
Williams strongly desires to sell to Matthiessen and Ward certain min- 
ing claims, he insisting that they are under obligation to purchase the 
same, and that they, denying such obligation, and doubting the value 
of the mining claims, just as strongly object to purchasiug any of them. 
Under such circumstances, their position would not seem to be unreason- 
able. But thèse rights and obligations, if any there be, between thèse 
parties, cannot be settled in this suit. Ample means of redress are open 
to any of thèse parties to enforce any légal obligations existing between 
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them. This suit îâ in the interest of public right arrd justice, to correct 
ja public wrbng and fraud perpetrated upon a department of the govern- 
ment. 

Let a decree be entered for complainant as prayed for in the biU, with 
costs. 



COLEMAN V. PeSHTIGO LtJMBBK Co. 

{Ovreuit Court, E. J). Wïseonsin. Janilary, 1887.) 

1. PtjBMC Lands— Tax Salè-^Patent— Ejkctment— Weld LAnds. 

A. entered on wild and unoccupied lands, but had obtained no patent for 
them up tô the time they were sold for taxes. Subsequently to the sale he 
ohtainèd a patent. Hdd, the patent related back to and conflrmed the entry, 
so that the purchaser at the tax sale acquired the légal title, and might main- 
tain ejectment against A., or one to wbom he had sold after obtaining the 
patent. 
S. ESTôPPEli — Inaction dobs not Constitutb— Sttffbking Anothes to Pat 
Taxes. 

The purchaser at the tax sale sufiEered the purchaser under the patent to pay 
ail the suhsequently maturlng taxes. Held, this inaction or f ailure on the 
part of the former actively to assert title is not sufflcient to constitute an es- 
toppel against his afterwards setting up his title against the other purchaser. 
To create an estoppel it -must appear that one party has been influenced to 
pursue a certain course of action by the conduct of another, which in sùch a 
case means more than passive inaction. 
8. Bboords— Qbnebai. Index— "Sbb Recobb"— Tax Dbed. 

The i suprême court of Wisconsin, in Oconto Oo. v. Jerrard, 46 Wis. 317, 
in construing the statute which requires a gênerai index to be kept, in the 
ofiSces of Tègisters of deeds, of ail tax deeds, having held that the entry, "See 
record, "in the column of the gênerai index designed for a description of 
the property conveyed, is sufflcient to put ail parties interested upon inquiry, 
the ruling must be the same in the case at bar, although the additional fact 
appears in this case that, besides the particular deed in question being so in- 
dexed, it was the praetiee of the register. in a majority of cases, to so index tax 
deeds. That fact is not sufflcient to distinguish the case from the Jerrard 
Case. 
4. Taxation— Omitted Taxes— Double Sale. 

Thei assessment of the lands in contest for taxation in 1868 was omitted, but 
in 1869, the levy and assessment was made, not only for that year, but for the 
omitted taxes of 1868. Held, there should hâve been, under the Wisconsin 
Btatutes, but one sale of each parcel for the aggregate of the two years' taxes 
on that parcel, and the issue of one certificate of sale on each parcel. The 
makicg of two sales, and issuing of two certiflcates, was a violation of law, 
and rendered the sale nugatory, and the tax deed void; and, as the assess- 
ments were concurrent and were returned delinquent at the same time, they 
cannot be separated, by the court striking out from the deed those parts 
which show a sale for 1868, and allowing to be valid those which show a sale 
for 1869. 
. Bame — Rbcovery ov Possession- Limitations — Good Title. 

Laws Wis. 1859, c. 33, S 33, provides that no action shall be maintained by 
the grantee in a tax deed to recover possession of the land conveyed unless 
such action be brought in three years next after the date of such deed, or un- 
less the grantee shall hâve paid taxes for flve years, or hâve been in actual 
or continuai possession of the land for three years préviens to the expiration 
of the five years next after the date of the deed. The suprême court of Wis 
cousin hâving construed this section to mean that, after the lapse of three' 
years from the date of recordlng a tax deed, tiiere being no actual adverse 
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possession durfrirany part of that time, the tàx deed draws after it tho con- 
Btructive possession, and ripens lixto a valid and unimpeaohable title without 
tegardio whether the grantëë lias been in actual possession or lias paid taxes 
on the land for âve years, that construction of a state statute by a state court 
is, binding on the fédéral courtSd ; . 

At Law. 

William R. ÎFe6sfer, for plairitiff. 

George 6. Greene, for défendant. 

Dyer, J. , (ffraMy,') This is an action of ejectment to recover the posses- 
sion of certain laiida in Marinette county, in this state. The plaintiflf 
claims title under a tax deed issued to him September 26, 1873, based 
on tax sales naade in 1870 for the taxes of 1869, and omittéd taxes of 
1868. The défendant is the grantee of t;he original omier, who acquired 
his title by patent from the Unitéâ States. The patent was issued May 
2, 1870j and the defendant's conveyance is dated April 15, 1871. The 
lands wëre wild and unoccùpied until 1885, and were entered by the 
party who received the patent, prior to 1868. The défendant, in igno- 
rance of the plaintifiPs tax deed, paid ail taxes assessed on the lands from 
1870 to 1885, both years inclusive. The court has caréfully considered 
the several questions involved in the case, and has corne to the following 
conclusions, which will be briefly stated: 

1. The court is of the opinion that the lands in question were taxable 
during the period intefvening the date of their entry and the issue of 
the patent. I regard this question as so fully settled by authority as 
not to require discussion. CarroU v. Saffbrd, 3 How. 441; Witherspoon 
V. Duncan, 4 "Wall. 210; Ross v. Board ofSup'rs, 12 Wis. 26; West Wis. 
R. Co. V. Trempealeau Go., 35 Wis. 258; and Wiscormn Cent. R. Go. v. 
Price Go., 64 Wis. 594, 26 N. W. Rep. 93. 

It is contended by the défendant that after the entry, and prior to the 
issue of the patent, the purchaser had but an équitable title; that, there- 
fore, only the équitable title wa,s subject to taxation; and that the sale 
for the non-payment of such a tax, and a tax deed founded on such a 
sale, would convey only that title, which is insufficient as the basis of 
an action of ejectment to recover possession of the land. But this view' 
ignores the doctrine of title by relation. And the décisions are to the 
effect that the patent eonfirms the entry, and relates back to the time of 
the entry; so that, if the lands are sold for taxes assessed intervening 
the date of the entry and the issue of the patent, the purchaser at such 
sale takes a légal title as against the former owner. 

2. I am also of the opinion that the plaintiff is not estopped from 
maintaining this action, or asserting title under his tax deed, by reason 
of having sufiferèd the défendant to pay ail subséquent taxes levied on 
the land. Thè basis of a légal estoppel is wanting. The plaintiff has 
done nothing except to remain passive. His failure to actively assert 
title to the land cannot be considered conduct on his part inducing the 
défendant to pay the taxes. And, to croate an estoppel, it must appear 
that one party has been influenced or induced to pursue a certain course 
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of action by the conduct bf another, which méans, in a case like this, 
something more than passive inaction. 

3. Upon the authority ot Oconlo Go. v. Jerrard, 46 Wis. 817, I mnst 
hold that the tax deed in this case was sufficiently rècorded to give con- . 
structive notice of the tax title held by the plaintiff. The opinion in 
that case seems to me somewhat inconsistent with other rulings of the 
same court ùpon the subject; and, as an original question, I should be 
disposed to hold that the entry of the words "See record," in the column 
of the gênerai index designed for a description of the property conveyed, 
is insuffiçient to create or establish constructive notice, even though the 
conveyance TVere spread at large upon the proper volume of records in 
the register's office. But the suprême court of the state, in passing upon 
and construing the statute which requires a gênerai index to be kept in 
the oflSces of registers of deeds, has held in the Jerrard Oase, not without 
protest against the delinquency of the register, that the entry, ^'See 
record," is sufficient for the purpose of putting aU parties interested 
upon inquiry. And I do not see how the binding effect of this rule is 
to be escaped trom in the présent case. It is true that in .the case at 
bar it appears that the entry of the tax deed in question upon the gênerai 
index, in the form in which it was entered, so far as a description of the 
premises was concerned, was not a solitary instance of such a manner of 
indexing, as in the Jerrard Oase. Indeed, it appears hère that it was 
the habit of the register, in perhaps a majority of cases where tax deeds 
were deposited with him for record, to insert in the column intended for 
description of the lands conveyed, in the gênerai index, the words, "See 
record;" and it is insistçd by counsel for the défendant that this dis- 
tinguishes the présent case from the Jerrard Oase. But if, according to 
the opinion of the suprême court, such form of indexing is good and 
suflScient in the case of one deed thus indexéd, why is it not good and 
sufficient as to ail deeds similarly indexed? AU that can be said is 
that the négligence of the register is more flagrant and gross in the one 
case than the other. But this considération does not reach to the légal 
proposition involved, which is whether, in any case, such a form of in- 
dexing is sufficient; and, as the suprême court of the state has held 
with référence to the conveyance before them in the Jerrard Case, that 
such a form of indexing was sufficient when taken in connection with 
the fact that the conveyance had been rècorded at large in the proper 
volume of records, I am unable tp see why it does not follow, as a 
necessary resuit from that ruling, that the same form of indexing of the 
tax deed involved in this case is sufficient, although it appears that in 
numerous other instances the register has been guilty of similar neglect 
^fduty. 

4. As to so much of the lands described in the complaint as consist of 
the N. E. i of the S. W. J, theN. W. i ofthe S. W. i and the S. W. i of 
the S, W. i of section No. 13, township 35 N., of range 17, 1 hold the tax 
deed in suit void, for the reason that it appears on the face thereof that for 
the taxes oftwo years, namely, 1868 and 1869, both due at the time of 
the sale, the sa,id lands were twice sold and two certiflcates of sale issued. 
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The assessment of thèse lands for taxation in 1868, and the levy of taxes 
thereon for that year, were omitted. By authority of law an assessment 
and levy were niàdè in 1869; not only for the taxes of that year, but foi 
the omitted taxes of 1868. I regard it clear, in the light of the statutes 
of this state bëaring on the subject and applicable to the transaction, in 
connection with the authorities that havé been submitted, that there 
should hâve been but one sale of eàch of thèse parcels for the aggregate 
of the two years' taxes on that paroel, and the issue of one certificate of 
sale on each parcel. The making of two sales and the issue of two cer- 
tificates were violations of law, and such violations are patent on the face 
of the deed. In other words, it appears from the deed itself that the 
sales made of the parcels named, were unauthorized, because not conform- 
ing to the requirements of the statute. 

The learned counsel for the plaintiff has, however, made a very in- 
génions argument to escape from this conclusion, whieh is based upon 
the theory that this double sale did not invalidate the sale for the taxes 
of 1869; and that, while the court may be constrained to hold the sale 
for the omitted taxes of 1868, assessed in 1869, invalid, it may still 
hold the sale for the taxes of 1869, good, and as suffioiently supporting 
the tax deed as à muniment of title. But I regard this argument falla- 
cious, because it really rests upon the assuraption that the non-payment 
of the omitted taxes of 1868 constituted a prier lien or delinquency to 
the taxes of 1869. There could bave been no delinquency for the omit^ 
ted taxes of 1868 until they were assessed and returned delinquent in 
1869. The two snms were assessedi and returned delinquent concur- 
rently, and therefore became payable at the same time. The liens for 
the taxes of bbth years became such simultaneously. And so the rule 
that a separate sale for the last delinquency, if authorized, would extin- 
guish a former delinquency, does not apply. Furthermore, it is not a 
mie merely for one year's taxes that cuts off liens for prior taxes. That 
resuit is effected by the sale, and the conveyance which foUows the sale. 
Herein I regard the argument of counsel in support of his views upon 
this question as unsound. The statutory power to sell once for the 
aggregate of two years' taxes was not well exercised. And, as the de- 
linquencies and liens were concurrent, the court cannot any more pick 
ont the taxes of 1869, and say that the sale for those taxes was valid, 
and the sale for the taxes of 1868 was invalid, than it can say that the 
sale for the taxes of 1868 was valid j and the sale for the taxes of 1869 
was invalid. I do not care to elaborate upon the proposition herein- 
volved. The plàintiff does not appear to bave a shadow of equity to 
support his title» Necessarily he must stand upon a strictly légal title; 
and when it appears, as it does hère, on the face of his deed, that the 
officer who made thèse sales was guilty of a radical departure from the 
authority conferred upon him by the statute, I am clearly of the opinion 
that, as to the parcels of land specified, the illegality so taints the con- 
veyance as to render it nugatory as a basis or means for setting the stat- 
ute of limitations in opération, and that, in view of what has been sug- 
gested, the court cannot strike ont from the deed, for the purpose of sav- 
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ing it, those parts which show a sale for the omitted tax of 1868 as sur- 
plusage. The plaintiff is therefore not entitled to recover the possession 
of the paroels of land which were thus doubly sold, and which hâve 
been particulafly specified. 

5, This leaves for considération the question whether the plaintiff is 
entitled to reçoyer the : possession of tho S. E. i of the S. W. i of said 
section 13 »; which was not, as the other parcels were, twice sold. The 
tax deed shows a single sale of that paroel, and nothiûg appears on the 
face of the deed which affects the legality of that sale. As to this par- 
cel, the plaintiffs right dépends upon the view which the court shall 
t«ke of the meaning of section 32 of chapter 22 of the Laws of Wiscon- 
sin for 1859, which is as foUows: 

"1^0 action shall be maintained by the grantee named in any deed of con- 
veyance exeçiited by the clerk of any county board of supervisors on the sale 
of landsfpr the non-payment of taxes as provided in this act, or any other 
perspn claiming under such grantee, to recover the possession of the land 
described therèin, or any part thereof, or interest therein, Unless such action 
shall be bfou'ght within Ihree years next af ter the date of the recordihg of such 
deed, or anlëss such grantee, or those claiming under him, shall hâve paid the 
taxes assessed on such land for flve years next after the date of such deed, or 
unless such grantee, or those claiming under him, shall hâve been in the actual 
and continuai possession of said lands, claiming title under such deeds for 
three years prpyious to the expiration of flve years next after the date of 
sUch deed; in, the twd cases last mentioned such action may be brought within 
the time limited by law for the bringing of actions for the recovery of rêal 
estate after the daté of such dééd." 

If the construction of that section, in connection with section 5, c. 138, 
Laws 1861, contended for by plaintiffs counsel, is correct, then, as to 
the S. E. i of the S. W. i, the plaintiflPs action' is not barred by the 
three years' limitation named in section 32, and, ^o tanto, he is entitled 
to recover. : . 

. As an original question I should be strongly disposed to hold that the 
three clauses in question in section 32 are alternative limitations; that is, 
that it should appear either that this action was brought within three years 
next after the date of the recording of the tax deed, or that the grantee 
therein paid the taxes assessed on the lands for five years next after the 
date of the deed, or that he has been in the actual and continuai posses- 
sion of the lands, claiming title under the deed, for three years previous 
to' the expiration of five years next after the date of the deed. This con- 
clusion seems best to accord with a natural construction of the statute; 
and the argument of counsel for the défendant, in support of that view, 
is very strong, if not unanswerable. But it seems to me, after careful 
reflection, that the obiter views expressed by Chief Justice Dix on in Law- 
rence V. Kenney, 32 Wis. 281, to the effect that the last two clauses are 
exceptions ingrafted upon the limitation contained in the first clause, 
logically and necessarily resuit from the doctrine established by the su- 
prême court in that case and in Gunniscm v. Hoehne, 18 Wis. 268, and 
other subséquent cases, tha^ ccmstructive possession of vamnt and unoccwpied 
land foUows a tax deed, and that the grantee in such deed has such pos- 
v.30F.no.6— 21 
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session. Iri Gwnnison v. Hoéhne, swpra, the court' held that after the 
lapse ôf three years from thé' date of the recording bf a tax deed, there 
bèing no actual adverse posâession during any part of that time, the tax 
deed drew after it the possession, and ripened into a valid and unim- 
peachàhlê title. This was reasserted in Lawrence v.Kmney, mpra, and 
I am fôrced to the conclusion that the suprême court of the state in sub- 
séquent' debisionâ meant to aâirm the views individually expressed by 
I>rxoTii,Gi 3., in iMwrenee-V^Kmwefy. 

In AiMim v. Holt, 32 Wis. 478, one ôf the points made by counsel 
âgainst thô' validity of the tax deed in that case Was, that it was barred 
by the statutory limitation béçàuse the tax-title claimant had neîther 
taken possession nor paid the taxes for five successive years after the date 
of the deed. , The reply of the court inits opinion was that "the several 
points of counsel made ând yvhich prçceed upon the supposition ihat a f6- 
corded tax déèd 'calid on its,face doesiiot draw afierit construdive possemon of 
unoccupied Idhds, are settled and determîried by the récent décision in 
Lawrence.y. Këmey." Thùs the court in effect declared that construct- 
ive possession for three years m,ade a good title, although the tax-title 
holder had: «t that time not taken actual possession, nor paid the taxes an 
Ihe land. 

Again, iti Warren v. Putnam, 6S Wis. 414, 24 N. W. Rep. 58, the 
court reaffiraied the proposition "that when the tax deed is indueform, 
and recordjedin the proper office,, and the lands described therein re- 
main vacant and unoccupied for three years or taore after the recording 
thereof, the tax-title claimant is deemed to be in the constructive pos- 
session, and thestatute runs in hi^ favor, and the original ovmer is barred 
from attacUng^validity;" oiting Âustin v. Holt, supra, and Lawrence v. 
Kenney, mpra. • Woùld it hâve been thus declared that the original 
owner is harved from attacking thevalidity of the tax deed after three years' 
constructive adverse possession by the taxrtiâe claimani, M it had not been the 
view of the court that aCtual possession for some period by such claim- 
ant, or- payment ôf taxes for five years by him, were not essentiel élé- 
ments in etéatirig'and establishing the bar of limitation? 

In the samecàSè the court further said: 

"Thé bar of thé statute is held to run in favor of the tax claimant, in the 
case last Stated,. apon the presumption of fact that the recorded tax deed cré- 
âtes a constructive adverse possession in favor of the tax claimant, whieh, if 
çontinued for thethree years, is as effectuai to bar the original ovmer as an 
aotual advet'se possession for tM same lev-gtà of time." , ■■ . ^ 

I cannot understand the scope of this language, unless it bears the 
same meaningas the language of Chief Justice Dixon in Lawrence -7. 
jSmnei/, wheréin he says that— ^ 1: 
■ " Aftec the lapse of three years, and after the title of the holder had become 
gerfect andindéfeasible, hemight then sue, the same as any other owner; 
aiid, the statute, ip,pjerates as no obstruction to him. He then sues uponhis 
t^tlé absolutely^açquired; and, if the former owner intrudes or dispossessea 
hiiQ, it is nb 'moré tlian if thé sàme acts were done by a person who had al- 
ways been a stranger to the titlè, and his action against him is the same as 
agaipst ahy other disséizor or trespasser." 
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The real ineaning of ail that has been said direetly upon the subject, 
by the suprême; court, ^nce G^nnison v. Hoehne^ mpra, is that, where lands 
are vacant and unoccupied, the grantee in a duly-recorded tax deed has 
constructive possession;! and i if such possession continues uninterrupt- 
edly for the period of three yçars from the date of the recording of the 
tax deed, the holder of such deed then has a perfect title, unassailablè 
under the statute, and the original owner stands like any other stranger 
in his relation to the land. This is the proposition held by the suprême 
court withoyt regard to the question whether, at any time after tte re- 
cording of the deed, the grantee therein has had actual possession or not, 
or whether he has paid taxes on the land or not. Atod I repeat that 
this appears to me to be the logical resuit of holding, as the court did 
originally in Gunnison v. Hoehne, swpra, that a tax deed of unoccupied 
lands, duly recorded, draws after it constructive adverse possession of the 
land. It is true that in Wood v. Meyer, 36 Wis., 308, Mr. Chief Jus- 
tice Ryan, in the opinion of tiie court, observes that the land was unoc- 
cupied, and that the respondent paid taxes on it for five years after the 
recording of his deed. And he says: "This made his title and right of 
possession absolute;" citing Gvmnison v. Hoehne, supra, and Latorence v. 
Keniney, mpra. But his référence to the payment of taxes was evidently 
inadvertent, because Gunnison v. Hoehne and Lawrence y. Kenney, which 
he cites in support of his proposition, held that a fully ripened title fol- 
lowed Oirèé years^ constructive possession under the tax deed, without regard 
to any payment of taxes on the land by the grantee in the tax deed. 

My conclusion, then, is that, in the several cases that bave been re- 
ferred to, the suprême court of the state has intended to place upon 
section 32 of chapter 22 of the Laws of 1859 the construction contended 
for by counsel for the plaintiff in this case. If this be so, then, in déf- 
érence to the rule that, where the highest court in a state has interpreted 
a statute of the state, such interprétation is binding upon the fédéral 
court, it must be held, as to the S. E. i of the S. W. J of said section 
13, that, by reason of three years' constructive adverse possession after 
the recording of the deed in suit by the plaintiff, the plaintiff became 
possessed of an unassailâble légal title of said parcel of land. 

6. I think it sufficiently appears on the face of the deed that the lands 
therein described were sold in the whole for the sum therein mentioned, 
namely , $95.81 , and that the point urged by counsel against the validity 
of the deed in that respectas not tenable. 

In conclusion, and as a resuit of the views thus expressed, the judg- 
ment of the court will be that the plaintiff is entitled to recover the pos- 
session of the S. E. i of the S. W. i of section 13, township 35, range 17, 
and that he is not entitled to recover the other fractions of said S. W. i 
which bave been before specified. This ruling is made upon the sup- 
position that it is compétent to hold the deed void as to some parceis of 
land therein described, and valid as to others, — a question not suggested 
on the argument, and which, therefore, I take it, counsel did not intend 
to raise any controversy about. 
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Omaha Hobse Ry. Co. v. Gable Teamway Co. op Omaha. 

{Oireuit Cowrt, S. Nébratka. March 6, 1887.) 

1. EAILEOAD COMPANIES— MONOPOLT— HOEBB RAH-WAT— CABLB. 

In 1867, plaintiff company by its charter was given the exclusive horse-rail- 
way franchise of Omaha for 60 years. Défendant company, under a city or- 
dinance, consented to by the peopl9 in 1884, authorizing it go to do, undertook 
to lay a cable tramway in Omàha on streets occupied by plaintiff, who sought 
to enjoin défendant, contendin'g that at the date of its grant "horse railway " 
meant "street raîlway," (cable Toads being then unknown,) and therefore its 
grant covçred ihat formof railwM^ communication. The court denied the in- 
j unction. Heîd ho error, since àll grants of franchises belonging to the public 
being strictljf construed against the grantees, a forUori those giving monop- 
olies should beso construed, and courts would not enlarge them by implica- 
tion. 

2. Samb-^Khw Mode of Tiunsportation. 

Held, further, that even if thégrant of the "horse-railroad" franchise meant 
s grant of the "street-railroad" franchise in the contemplation of the parties, 
yet a grant of a monopoly,conteinpla.ted was only of such forms of transpor- 
tation as were then known and in existence, not of such as might subse- 
quently be devised and used.' 

8. Same. 

Plaintifl's charter prohibited the running of locomotives or cars propelled 
by steam, or the cars of any other railway company, on its tracks. Eélâ, that 
this hàd not the disjunctive forcé of granting to the plaintifE a monopoly of 
eveiy form of street-railroad transportation except that of cars drawn by en- 
gines, but rather is an extra précaution on the part of the législature to guaf d 
against the possibility of a railroad company running its cars over the tracks 
of the plaintifi. 

4 Same— TowNS AS Tebmini. 

The.act of June 7, 1867, giving to certain railroads the exclusive righlof 
laying out and operating a railroad between their termini, extending into any 
town nàmed as terminus, ànd for a distance of flve miles each side of such 
roads, and at ail jioints between placesnamed as termin% repealed in 1871, even 
if it applied to street railroads, and was of such force that the repeal divested 
no right that had been acquiredthereunder, gave no rights to plaintifEs, since 
its line was operated 'Withm city lîmits, and not between two cities or towns. 

6. Samb^-Intbhi'ebencb of Roads— Damages, 

Plaintiff was entitled to damages from défendant, not on account of the in- 
jury it sustained by reason of the compétition, but by reason of defendant's 
interfering with the ingress and egress of plaintiff's passengers, and defend- 
ant's tracks crossing plaintiff's tracks. 

This is a bill in equity. The facts are few and simple. The parties 
are agreed upon most of those that are material. 

The plaintiff was incorporated by an act of the législature of the laie 
territory of Nebraska, with authority to build and operate a horse rail- 
way in the streets of the city of Omaha. The act was a spécial charter, 
and was approved February 18, 1867. On the twenty-eighth of Octo- 
ber, 1868, the city council of Omaha passed an ordinance granting the 
plaintiff the right to lay out, construct, and operate railways in the 
streets of the city. The plaintiff entered upon the construction of its 
Works in due tinie, and has from year to year extended its lines, and it 

' The exclusive right to light a city with gas for 30 years is not legally " impaired " 
by a subséquent contract with another company to light the streets with electricity. 
Saginaw Gas-light Co. v. City of Saginaw, 28 Fed, Eep, 629. 
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now has over 18 miles of road in opération, with the necessary «quip- 
ments of cars, horses, bams, and other structures. The defendantis or- 
ganized under the gênerai act of the state législature entitled "An act to 
provide for the incorporation of street-railway companies within the cit- 
ies of tKis state," approved February 15, 1877. Under the ordinance of 
thè city an élection was held in 1884, at which the people gave their con- 
sent to the construction and opération by the défendant of its cable tram- 
way in most of the streets of the city, including those on which the plain- 
tiff had then constructed and was operating its Unes. The défendant being 
about to enter upon Tenth street along the plaintifif s Une and construct its 
tramway, to be operated by a cable, this bill was filed, and an injunction 
sued out. This was dissolved upon condition that the défendant give a 
bond in the sum of $200,000 to answer to the plaintiff for its damages. 
This it did, and it has proceeded with its work. The cause is now be- 
fore the court for hearing on pleadings and proofs. The statutes, upon 
which the rights of the plaintiff are to be determined, are the foUowing. 
The first was passed by the last législature of the territory of Nebraska, 
on the eighteenth of February, 1867, and is entitled "An act to promote 
the building of horse railways in the city of Omaha." 

"Section 1. Be it enacted by the council and house of représentatives of the 
territory of Nebraska, that Alfred Burley, Ezra Millard, George W. Frost, 
Joël T. Griffln, J. W. Paddock, G. S. Chase. Geo. M. O'Brien, J. R. Meridith, 
E. A. Bird, E. B. Chandler, John McCormick, Augustus Kountze, Wm. 
Euth, J. Frank Cofiman, A. J. Hanscom, and David Butler be, and they are 
hereby, created and constituted a body corporate and politic by the name of 
the • Omaha Horse-railway Company,' with ail the powerand authority inci- 
dent to railroad corporations within the territory or under the laws thereol: 
provîded, that the said corporation shall within two years from the granting 
of this charter hâve at least one mile of said horse railroad completed and in 
running order, together with the necessary dépôts, cars, and ail other equip- 
ments necessary for the running of the aforesaid road. 

"Sec. 2. The said corporation is hereby authorized and empowered to lay 
out, construct, maintain, and operate a single or double track railway, with 
ail necessary and convenient tracks for turnouts, s witches, side tracks, to- 
gether with ail dépôts and ail other appendages as are incident thereto, in the 
city of Omaha, and in, on, over, and along such street or streets, highway or 
bighways, bridge or bridges, river or rivers, within the présent or future 
liinits of the said city of Omaha, or within five miles adjacent thereto, as said 
Company may order or direct, for the use herein specifled; but said company 
shall not build a track through or occupy, except for crossing purposes, 
Fourteenth street or any other street through which any railroad company 
has already obtained the right of way; and said company hereby incorporated 
shall not be liable for the loss of any baggage or package or other articles 
carried on said railway kept in and under the care of its owner, his or her 
servant or agent. 

"Sec. 3. The capital stock of said corporation shall be one hundred thou- 
sand dollars, and may be increased from time to time at the pleasure of the 
stockholilers and directors of said corporation, not to exceed one million dol- 
lars. The stoék shall be divided into shares of one hundred dollars each, and 
be issued and transferred in such manner and upon such conditions as the 
board of directors of said corporation may direct. 

"Sec. 4. AU the corporate powers of said corporation shall be vested in 
and exercised by a board of directors and such oflacers and agents as said 
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board shall appoint.; The first boaj'd of direetors shall consist of a majority 
of the eorporatôrs hèrein named, to be elected at their flrst meeting, and the 
direetors ào elected shall hold their Offlcé for the term o£ one yearfrom the time 
bf their élection, and until their sUccessors are elected and qualiiied; and there- 
after the stockholders shali sélect of their iiumber flve who shall be direetors 
for the term above stated. The direetors may also adopt sUch by-laws, rules, 
and régulations for the goyernment of said corporation and the management 
of its affaira and bï"«iness as they may think proper, not inconsistent with the 
laws of this territory. 

"Sec. 5. Nothing herein shall authorize the running of locomotives or cars 
propelled by steam, or to permit the cars of any other railroad company what- 
ever" to run along or upon the railway of this company hereby incorporated, 
and the said corporators, their sucCessors or assigne, shall bave the exclusive 
right for flfty yearsfrom the first day of January, A. D. 1867, to build, erect, 
and operate horse railways within the city of Omaha and flve miles adjacent 
thereto; and thé said corporation may purchase, hold, mortgage, and convey 
real estate for the interest or Use of said company, whenever in the opinion 
of the direetors thereof it is deemed advisable or needful so to do: provided, 
that at the end of flfty years the said roads' and dépôts and other equipments 
shall revert to the city of Omaha. 

" The first meeting of the corporators herein named shall be holden on the 
flrst day of May, A. D. 1867, at the Omaha National Bank, in said city of 
Omaha, and at that time bocks shall be opened for subscribers to the stock of 
said company under such régulations as said corporators raayestablish. This 
act shall be deemed a public act, and shall take eflect and be in force f rom 
and after its passage; provided. that the charter may be amended whenever 
the législature of the territory of Nebraska shall see proper." 

There is also an act, approved February 25, 1875, entitled "An act to 
encourage the building of street railways in the cities of the state of Ne- 
braska:" 
"Be it enacted by the législature of the state of Nebraska: 

"Section 1. That any corporation organized for the purpose of building and 
bperating a street railway in any of the cities of the state of Nebraska, and shall 
proceed to build and operate said railway within one year from the passage of 
this act, and shall within such time build and continue to operate at least one 
mile of such railway, it being the flrst company so organized for the purpose of 
building a street railway in the city in which it proposes to operate the same, 
and shall bave the exclusive right for twenty-five years from the date of its 
organization to build, erect, and operate horse railways within the said city 
in which tho said company bave organized to erect and operate the same; and 
any such corporation shall hâve power to purchase, hold, mortgage, and con- 
vey real estate for the use and beneflt of said company. 

"Sec. 2. Any company organized, or which may hereafter be organized, 
and claiming the beneflts of this act, shall never, in any case, charge more 
than flve cents per trip for single passeugers. 

"Sec. 3, This act is not intendéd to deprive any company as aforesaid of 
any of its rights, under the gênerai incorporation act of this state, but ail the 
power, franchises, and privilèges of whatever kind given by the said act shall 
be enjoyed în their f ull extent by any incorporation organized to build and 
opierate a street railway as aforesaid." 

On.the seventh day of June, 1867, the foUowing act was passed: 
*An act to amend section seventy-flve of chapter twenty-five, entitled 'In- 
corporations,' of the Kevised Statutes of Nebraska. 

"Section 1. Be it enacted by the législature of Nebraska, that section sev- 
enty-flve of chapter twenty-flve, entitled 'Incorporations,' of the Revised 
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Statutes of Nebraska, the same beîng in words and figures as foUows, that is 
to say: 'Sec. 75. Such incorporation shall be authorized and empowered to 
lay eut, locate, construct, furnish, maintain, operàte, and enjoy a railroad, 
with single or double traek, with sucb side tracks, turnouts.olBces, and dépota 
as shall be necéssary between the places of the ter mini o£ the said road, com- 
mencing at or within, and extending to or into, any town, city, or village 
named as the places o£ the termini of said road, and construct branches from 
the main Une to other towns or places within the limita of this territory,' — 
be and the same is hereby amended so as to read as follows, that is to say: 
' Sec. 76. Such corporation shall be authorized and empowered, and shall hâve 
the sole and exclusive right* as hereiiiafter provided, to lay out, locate, con- 
struct, furnish, maintain, operate, and enjoy a railroad, with single or double 
track, with such side tracks, turnouts, offices, and dépôts as shall be neces^ 
sary between the places of the termini of said road, commencing at or within, 
and extending to or into, any town, city, or village named as the place of the 
terminus of said road, and for a distance of five miles on each side parallel with 
the said road, and at ail points between places named as the termini thereôf.' 
"Sec; 2. This act to take efEeOt from the day of its passage." 

On the seventh of February, 1871, an act was passed repealing the 
act last above quoted. 

Geo. E. Prkhett, J. M. Woolworth, Thurston & HaB, and John. H. DiUon, 
for complainant. 

J. 0. Courie, for défendant. 

Bbewer, C. j. The initial and important question is whether a cable 
tramway is within plaintifPs exclnsive grant of a right to build, erect, 
and operate horse railways. If the grant were made to-day it could not 
seriously be contended that it was so included. There is such a clear 
and recognized distinction between horse railroads and cable roads that, 
applying the ordinary rules for the construction of législative grants, 
neither kind of road would be included within a grant of the other. 
The contention, however, is that at the time of this grant cable roads 
were practically unknown; that the only known form of street railways 
was the horse railway; that the terms "street railroad" and "horse rail- 
road" were in common parlance used to describe the same thing; that in 
construing the grant we are to place ourselves back to the time at which 
it was made, and thèse terms "horse railroad" and "street railroad" being 
then used interchangeably for the same thing, we are to suppose that 
the législature meant by the use of one term ail that it would bave meant 
by the use of the other, and that therefore ail that would to-day be in- 
cluded within either term was within the scope of the grant. The rule 
for the construction of législative grants is well settled. They are to be 
construed against the grantee and in favor of the public ; and nothing 
passes uuless it is obvious that the intent was that it should pass. I do 
not mean that they are to be construed technically and narrowly so as to 
defeatthe very purposes of the grant, but that, givihg to language its ordi- 
nary meaning, nothing will be included unless obviously within the scope 
of such meaning. 

In Perrine v. Ckesapeake & Ddaware Canal Qo. , 9 How. 172, Chief Jus- 
tice Taney says, at page 192: " 
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"The ruie of construction in c^^s of this description is this, that any am« 
toiguity in the ternis of the granè mustoperate against the corporation and in 
l'avor of tlie public; and the corporation can claim nothing that is net clearly 
given by the law. We do not mean to say that the charter is to receive a 
strained and unreasonable.construetipn, contrary. to the obvions intention of 
the act. It must be f airly examined and considered, and reasonably and j ustly 
expounded." 

This rule of construction against the grantee, which applies in ail légis- 
lative grants, ob tains with the greàter force in a case like the one at 
bar, whare the grant clairaed is not inerely the right to do something, 
but of a right to exclude ail ihe rest of the public from doing that 
thing. He who says that the state has given him a franchise, a right 
to do that which Tvithout that franchise he could not do, will be com- 
pelled to show that the franchise, the right claimed, is within the terms 
of his graat. Much more strehuous must be the demand upon him for 
clear and explîcit language in his grant when he claims that a part of it 
is not merely the franchise, the right to do, but also the right to exclude 
ail others of the public from exercising the same right, and the state, as 
the représentative of the public, from according the same right to an- 
other. Jackson Co, Horse Ry. Qo.t. Rapid Transit Co. , 24 Fed. Rep. 306 ; 
Proprktors, etc., y. Wheéley, 2 Barn. & Adoi. 793. See, also, Charles 
River Bridge v. Warren Bridge, 11 Pet. 422, in which Mr. Chief Justice 
Taney, speaking for the court, uses this language: 

"Is there anything in our local situation, or in the nature oi our politieal 
institutions, which should lead us to départ from the principle where cor- 
porations are concerned? Are we to apply to acts of incorporation a rule of 
construction differing from that of the English law, and by implication niake 
the terms of a charter in one of the states more unfavorable to the public 
than upon an act of parliament framed in the same words would be sanctioned 
inanEnglishcourt? * * * We think not ; and it would présent a singular 
spectacle if, while the courts in Eriglànd are restrairiing within the strictest 
limits tlie spirit of monopoly, and exclusive privilèges in the nature of mo- 
nopolies, and conflning corporations to the privilèges plainly given to them 
in their charter, the courts of this country should be found enlarging thèse 
privilèges by implication, and construing a statute more unfavorably to the 
public and the rights of the community than wo"i'i be donc in a like case in 
an English court of justice." 

Now, placing ourselves back at the time of this grant, what should be 
attributed to the législature as its intent? It may be assumed that the 
only form of street railway in practical use was the horse railway, and 
that in common parlance the two terms were often used interchangeably. 
Is it probable that it intended to foreclose the public in advance from aU 
the benefits of possible inventions and discoveries in the matter of street 
railway travel, and give them to this grantee? or did it not rather intend 
that its grantee should take that complète and single thing kuown as a horse 
railway, with ail of which it was familiar, and retain for the public aU of 
the unknown possibilities of invention and discovery in référence to modes 
of street railway travel? Did it intend to give that which it knew noth- 
ing of or only that which it knew? It seems to me that the mère stating 
of the question suggests the inévitable ansWer. Indeed, assuming the con- 
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ditions to be ail as stated, if the législature had used t^he words "street 
railway," instead of the term "horse raiiway," a very pertinent question 
would arise whether it intended to grant au exclusive right to auy other 
than that form oi" street railway, to-wit, horse railway, with which it was 
farniliar. We are bound to assume tbat the législature is dealing with 
the known and not with the unknown, and that when it grants a fran- 
chise it only intends to grant that of which it has knowledge ; and it is 
unreasonable to lay stress on the form of language or the words used for 
the sake of brpadening an intent so as to inciude things not then known. 
A case most apt and pertinent to this line of thought is that of Bridge 
Proprietors v. Hoboken Co., 1 Wall. 116. In that case the législature of 
New Jeràey had given the plaintiff the right to build a toU-bridge, 
with a provision that no other bridge should be built within certain 
limits for a period of 99 years. Subsequently the défendant, within 
the time limited, was proceeding to construct a railroad bridge within 
the preçcribed limits, and this construction was sought to be enjoined by 
the plaintiffs as an invasion oî their franchise. The court of errors and 
appeals of New Jersey denied the injunction, and on appeal to the su- 
prême court of the United States its ruling was affirmed. In the opinion 
of the court, Mr. Justice Millee uses this language: 

"It does not follow that when a newly-invented or diacovered thing is called 
by some farniliar word which cornes nearest to expressing the new idea, that 
the thing so styled is really the thing fcrmerly meant by the familar word. 
Matters most intimately connectéd with the immédiate subject of our discus- 
sion may well illustrate this. The track on which the steam cars now trans- 
port the traveler or his property is called a road, sometimes, perhaps gener^ly, 
a railroad. The term ' road ' is applied to it, no doubt, because in some sensé 
it is used for the same purpose that roads had been used. But until the thing 
was made and seen no imagination, even the most fertile, could hâve pictured 
it from any previous use of the word ' road.' So we call the inclosure in 
which passengers travel on a railroad, a coach ; but it is more like a house 
than a coach, and is less like a coach than are several other vehicles which 
are rarely if ever called coaches. It does not therefore follow that when a 
■word was used in a statute or contract seventy years since, that it mustbe 
held to inciude everything to which the same word is applied at the présent 
day. Tor instance, if a Philadelphia manufacturer had agreed with a Com- 
pany seventy years ago to furnish ail the coaches which might be necessary 
to transport passengers between that city and Baltimore for a hundred years, 
would he now be required by his contract to build railroad coaches? or, if a 
Company had then eontracted with the governmentto build and keep upgood 
and sufflcient roads to aceommodate mails and passengers between those 
points, for the same time, would that company be bound to build railroads 
under that contract? Yet the structure which the défendants propose to 
build ovçr the Hackensack is not more like a bridge of the olden time than a 
railroad is like one of its roads, or a railroad coach is like one of its coaches. 
It is not then a necessary inf erence that because the word • bridge ' may now 
be applied by common usage to the structure of the défendants, that it was 
therefore the thing intended by the act of 1790." 

In other words, as a railroad bridge was unknown at the time of the 
grant, the suprême court held that it was not ihcluded within the exclu- 
sive franchise; it was something not thought of by the législature, and 
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was therefore not within the limits of the exclusive grant. That case îs 
even stronger than this, for a railroad bridge is certainly one form of a 
bridge, and therefore withiû the vëry letter of the gfant, but a cable road 
is not one form of a horse railroad, and not within the strict words of the 
grant. Bridge Co. v. RaUroadOo., 6 Paige, 664; Thompson v. Railroad 
Co., 3 Sandf. Ch. 625; ÉfcEèev. Bàilroad Q>., 2 Jones, Law, 186; Saginaw 
Gas-light Go. V.' Sagiriaw, 28 Fed.'Rep. 529. 

Even in a case in which the rigorous rule of construction of grants 
does not apply, and suppose the term "horse railway" had been used in 
an ordinary contract between privatô parties at the date of this grant, it 
is very doubtful whether that terni would be construed as intending any- 
thing more than. what is now known as technically and strictly a horse 
railway. Suppose some iridividùal had contracted with this plaintiff 
immediately after this grant to construct tracks for its cars during the 
entire life-time of the grant, at so Hiuch per lineal yard, would that con- 
tract be held to bind him to the construction of the more expensive 
track of the cable tramway? I tliink it would be difficult to answer this 
question in thé aflBrmàtive, and for the obvious reason that that which 
is not within the thought of the pa;rties is not within the scope of the 
contract. A cabîe road is not more dififerent from a horse railroad than 
a steam railway is from an electric railway, and yet would it be seriously 
conténded that, if at the date of ■ this grant the plaintiff had received a 
like grant of an exclusive right tô construct and operate a steam railroad 
between Omaha and Lincoln, thàt exclusive right would preveîit the 
construction of an electric railiyay between the two places? Would a 
grant to construct even a street railway carry with it the right to con- 
struct and operate an elevated road? 

My conclusion from thèse considérations is that the term "horse rail- 
way" was not used in thisgra,ntas'significant of any other form of street 
railway than that which is now Mnown, strictly speaking, as a horse rail- 
road; nor is this conclusion shakèn by the argument made by plain- 
tifif as to the inference from the two provisions in the charter prohibiting 
the running 6î locomotives or cars propelled by steam, or the cars of any 
other railroad Company, on the tracks of plaintiff. Thèse two prohibi- 
tions are part of one sentence; ànd it seems to me ail that can be inferred 
from them is an extra précaution on the part of the législature to guard 
against the possibility of the Union Pacific Railway Company, or any 
other railway company, running its cars over the tracks of plaintiff. It 
has not the disjunctive force of granting to the plaintiff a mouopoly of 
every form of street-railroad trànsportation except that of cars drawn by 
engines. Further, it is worthy of notice that the title of the act giving 
plaintiff its charter, which may be presumed to express somewhat the 
intent of the législature, is that of "An act to promote the building of 
horse railways," etc. This seems to intensify and strengthen the argu- 
ment meretofore made as to the intent of the législature; for can it be that 
the législature intended to promote ail spéculative enterprises in street 
railway travel by giving the exclusive franchise thereof when as yetnoth- 
ing was known as to the possibilities of improvément? I think I need 
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add nothing lùore on this branch of the case. Of course the conclusion 
thus reache'd makes equally against any claim of the plaintif! under the 
act of 1875, for horse railwàys are ail for which any exclusive right is 
given under that act. 

I think little need be said as to the claim made under the act of June 
7, 1867; for, even if it be conceded that the grant of the plaintiff of 
ail the power and authority incident to railroad corporations within 
the territory or under the laws thereof gave them any other right or 
privilège than was then given to railroad corporations by the laws of the 
territory, and that it operated as a float to grasp every right, franchisé, 
and privilège that might be given to railroad corporations by any law 
during the lifo-time of the plaintiff; and, further, that it was of such po- 
tency that, having once seized upon snch right or privilège, it held it in 
its grasp notwithstanding the repeal of the act, giving it to ordinary rail- 
road corporations, — y et byit nothing was appropriated by the plaintiff ex- 
cept that which wa,s germane and pertinent to its existence and its ftinc- 
tious. Now, obviously section 75, quoted «iipra, bas application simply 
to railroads between twocities or towna, and not to any ordinary street 
railroad within city limits; it speaks of the plaças named as termini, and 
excludes rival roads parallel with the one road for a distance of five miles 
on each side. Obviously this is a provision which bas no application or 
pertinency to a mère street railroad within a city. This concluàon 
disposes of the principal question in the case, and compels me to deny 
the claim of the plaintiff to an exclusive right to ail street railroads in the 
city of Omaha, and an absolute injunction against the défendant. 

A further question, is made under section 21 of thebillofrightsof the 
constitution of 1875, which reads: "The property of no person shall be 
taken or damaged for public use without just compensation therefor." I 
had occasion, in the récent case of McElroy v. (My of Kansas, 21 Fed. 
Rep. 257, to consider the seope of a constitutional provision of this nat- 
ure, and I need add nothing hère to what waà then said. I hâve no 
doubt of its application, and I think that the plaintiff shows a case 
which calls for the enforcement of that provision. But I do not agrée 
with plaintiff in its contention that, because of this provision and its 
application to the case at bar, an absolute injunction should go. The 
Nebraska constitution differs from that of Missouri in this: that the 
latter provides that no appropriation or entry shall be allowed until such 
compensation bas been paid, while the former ends with the simple pro- 
vision requiring compensation. The premises which are occupied, to- 
wit, the streets of Omaha, are premises within the control of the state; 
and, when the state authorizes their occupation', the fact that damage 
may ensue to some individual property does not justify an absolute in- 
junction. AU that the pourts may fairly do is to compel payment of 
such damages, and to restrain occupation of the streets until or nnless 
such damages are paid. 

My Brother Dundy wisely, as I think, dissolved the temporary in-, 
junction on the défendants giving a bond in the sum of $200,000 to an- 
swer for ail damages done to the plaintiff. How should those damages 
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be ascertained? The court might doubtless send the matter to a jury, 
or permit the plaintiff to maintain an ordinary action at law, holding 
this case to abide the resnlt of that action, or it may appoint commis- 
sioners to assess those damages. î think the latter the true method, — 
one most likely to resuit jn awarding full compensation to the plaintiff, 
which, of course, it is entitled to reeeive. I do not mean that the plain- 
tiff is entitled to compensation for any injury which may resuit from the 
mère fact of compétition, but there are at least two matters which are 
clearly proper matters of considération in estimating the plaintiff 's dam- 
ages: Mrst, the inconvenience and annoyance which results from the 
crossing of plaintiff 's tracks by the track of the défendant; second, the 
interruption of access to plaintiff'^ cars by the track and cars of défend- 
ant between its track and the ?îdewalk. Perhaps there may be other 
matters, but I do not now atteraptto détermine. I think the matter of 
damages should be referred to a cominission of three gentlemen, one of 
whom should be a man of expérience in the opération of street railroads, 
one a civil engineer, and the other, so to speak, a représentative of the 
public, — some business man of the çity of Omaha. 

The decree, therefore, which wijiï be entered, will be for the appoint- 
ment of suoh a commission tp àscertain and report the damages sus- 
tained by the plaintiff, and continuing the case for further order and 
final decree until after the report of such commission. 



Central Trust Co. and another t;. Wabash, St. L. & P. Ry. Co. and 
others. (In re Bonner and others, Petitioners.)* 

'Mà-euit Court, E. D. Missouri. March 22, 1887.) 

1. RAn,KOAD COMPANIES— RBCBrVBBSHIP— LABOii AND HAtEBIAL LiBNS— MoRT- 

6AGE. . , 

Preferred debts for work doue and materials furnished, incurred in the 
opération of a division of a System of railroads owned and operated by a 
.', single corporation, are a lien upon ail the Unes of the System, prior in right 
to both local and gênerai mortgages • 

2. Samb— NoN-pAYnsa Lines. 

The mère fact that some oX fche lin es of such a System bave been paying and 
others not does not justify a casting of the entire burden of the preferred 
debt upon the latter. 
8. Samb— Apportionmbnt of Eaknings. 

Where such a System of roads is covered by gênerai mortgages, and some 
of its branches by local underlying mortgages, and the entire System is placed 
in the hauds of receivers in proceedings to f oreclose the gênerai mortgages, the 
earnings of the System should, as a rule, be apportioned among the différent 
divisions for pay'ment of taxes and intereaton underlying mortgages upon a 
mileage basis. 
4 Samb. . ■,' 

The ordinary rules of business should be observed, however, and a larger 
proportion of the earnings may properly be expended upon one division than 
upon others, in case it is necessary to the prosperity of the System as a whole. 

1 See 29 Fed. Bep. 161, 618. 
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6. MOKTGAGE— RiOHTS OP MOBTGA<?K)B BEFOBB FOKECLOSTJBBt-IncOME. 

A mortgagor has a rîght to the absolute control of the income o£ his prop- 
erty prior to the institution of proceedings to f oreclose. 

6. JuDiciAi Sales— Purchasbb's Right»— Dbckeb. 

A purchaser at a judicial Baie is entitled to look to the iudgment or de- 
creefor the measure of hisrights, and needlooknofurther. It is his contract 
■with the court, and should not be changed. 

7. Same— The WabasH Sale. 

Thedecree under which the property of the Wabash, St. Louis & Pacific 
Rallway Company was sold did not bind the purchasers to pay the underlying 
mortgage debts before receiving possession, nor did the court reserve pbwer 
to fcompel payment of such dëbts. 
8™ Same— RiGHTS Afeected Paies to Deoree- Estoppel. 

A System ôf railroads, cpyered by gênerai moîtgaçes as well as loc^l under- 
lying mortgages, was placed in the hands of receivers by the mortgagor. 
Subsequently proceedings were instituted to foreclose the gênerai mortgages, 
and the f oreclosure suits and the original suits were Consolidated, and the re- 
ceivers wérecontinued in possession, and administered the whole System fpr 
the beneflt of ail parties in interest. The holders of bonds securedpy under- 
lying mortga:ge8 were represented by their trustées, and a decree foreclosing 
the gênerai mortgages, and ordering a sale, was entered withoilt objection. 
The entipe property was sold pursuant to the decree, and the purchasers 
agreed to pay ail preferred debts before receiving possession, and the con- 
tract of éàle was partially executed. Held, that it was too late, after auch de- 
cree and sale, for holders of underlying mortgage bonds to object to the man- 
ner in which the earrjings of the System had been applied prior to the decree, 
and ta proceedings to foreclose their mortgages, and too late for tàè court to 
sbalterthe decree as to change the rigbts of the purchasers. 

In Equity. 

Henry Crcmford and Robert !P- Lmcoln, for petitioners. 
ThoTnas H. Hvbhard, Wager Swayne, and WeUa H, Blodgeli, for respond- 
ents. 

Bkeweb, C. J. There was argued before us, two weeks ago, a pétition 
on behalf of certain bondholders, holding bonds secured by underlying 
mortgages on lines east of the river, setting forth substantially that, in 
the opération of the Wabash road, those lines had earned above the op- 
erating expenses a large surplus, — some million and a half dollars; that 
the receivers had not paid the taxes for 1886 on those lines; that they 
had paid no interest on those bonds for the last two years; and asking 
that the court order the receivers to pay those taxes, and appropriate 
thosfe i surplus earnings, alleged to hâve been diverted to the payment of 
preferential debts and operating expenses of non-paying branches, tothe 
payment of the interest on thèse underlying mortgages, and that, if they 
hâve no money in their possession, that then the court order receivers' 
certifieates to be issued, to be a first lien upon the property in their pos- 
session, and especially upon certain lines of road covered by no under- 
lying mortgages; or that, in lieu thereof, the court direct the purchasing 
coramittee to pay such amount so alleged to be diverted, and make such 
payment a condition of their obtaining possession. The arguments in 
support of and against this pétition were protracted through two days, and 
quite a number of matters were discussed. We hâve taken time to con- 
sider the varions questions, and to review the report of the receivers 
which was presented, and made the basis of those arguments. 
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For; ,^ ■ bîeaT undérstanding it will be necessary td 

go back tb the inception of thig.iréceivership. At that.time there was 
a single corporation, — theWabash, St. Louis & Pacific. It was a cor- 
pbràtioii 'made ^J) by the'consblidation, in 1879, of various minor cor- 
porations." After the cohsolidatipn by which the Wàbash, St. Louis & 
Pacific was brought into being, it absorbed still other roads by consoli- 
dation, andtôok possession of others by lease. It waa an insolvent cor- 
poration, and it came into court pleading its insolvency, and asking the 
court to take possession of its entire property, and administer it for the 
benefit of ail concemed. There was then but a single corporation, own- 
ing many pieciesc^ property, having possession of others by lease, which 
separate pièces bf property were, niany of them, covered by underlying 
mortgages. As a single corporation, it waa also in debt to an amount 
exceedîng f3j000,000 of floating indebtedness, and yet of that character 
of indebtedness which, by the décision of the suprême court, was pre- 
fcrred to ail mortgages. Thus the preferential debts of three millions and 
OYpr vfere a prioi- lien upon ail the roads belonging to the Wabash; not 
a lien upon onedivision, and no lien upon another, but a lien upon each 
and ail of them, prior in right tç evèry mortgage, gênerai or local, junior 
pr,senior, It naade no 4iÔere]?dç,,^herethose obligations were incurred, 
— whether in the opération. ofoneline or another; they were obligations 
of the single debtor, and enforceable inlawagainsteverypart of its prop- 
erty. In a case of a complicated railroad System like this Wabash, not 
only were they at law the obligations of oiie debtor enforceable against ail 
iîsprop'erty, but in equity also tbey were chargeable upon ail of its prop- 
erty. . . , 

Much was said in the argument about the main lines paying, and 
branches not pàyîng, and sômehow the idea seemed to be that by reason 
of this fact the paying lines were Uilder no obligation to pay thèse pref- 
erential debts,' ànd that in equity, if not at law, thie court should saddle 
the burdén ôf them ail ùpon the noh-payihg lines. In apportioning the 
èarhingsof this' '^iïigle corporation aœong thèse various divisions, the gén- 
éral; rùle is to àpportion them upon a mileage basis. The freight which 
jiàsses 6>v<er à bïànch may pase on that branch but à short distance, and 
theh, perhàps, a long distance oveJ' the main line. Ail that is credited 
fe the branch js the mileage proportion of the freight charges, and yet 
thè business whiôh thosé branches hâve thus poured into the main line 
inày well be thë very business which has made those main lines paying 
lihi^. It mày hot be possible aocuïately to détermine the amount of 
BtiCh buisinéss, Isee tables hâve bèenprepared indicating that several 
million dollars Of business has passed oVer those branches onto the main 
liaesjand whiéh but for those branches might never bave touched the 
inaîn lines.^ In that aspect they. are operated for the benefit of the en- 
tire property. '' As my Brother Thayèr Well stated in our, consultation, 
fotreat those nôtt^paying branches as useless incumbrances, which should 
be eut oïf,^ wouîrf be like damming up the Mttie branches of the Missis- 
sippi, beôàdse'th'ey aïe nôtnayigableias the mighty river into which . 
they pour. It'ifi the Combinatibn of their smaller currénts which makea 
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fhe miglity volmme of thé Mississippi, and rendera it navigable ; and so 
it was the combihation largely of the Ixttle cureents of business which 
flowed from those; branches in upon the main lines which made them 
paying lines, and no man vith the figures before him can now say how 
much of the business of the main Unes is and was due to the ËEict that 
thèse branches were kept in opération. So that, both in law and in eq- 
aity, the obligations of this single Consolidated corporation were enforce^ 
able agai»st each and every part of ita properties; Ûxat is, certainly upon 
each and every part of the properties owned by it. There may be some 
différence as to the leased lities, and some other questions may arise there., 
I donot mean to affirm that thèse preferentiql debts ought to bedistrib- 
uted among the différent lines upon a mère mileage baais, or that there 
woold be no equities to be considered in apportionir^ their burden. Ail 
I mean to say is that the m«re fact that some Unes were payipg, and 
olhers not, ;«ould not Jostify a casting of their entire burden upon the 
latter. 

That was the situation wben the receivers took; possession. There was 
a Consolidated property, covered by a gênerai junior mortgage, whoae 
various divisions Were, many of them, covered by separate senior and 
underlying mortgages, and ail burdened with this $3,000,000 and over 
of preferjential debts. 

, On the thirty-first day of Deçember last, the time to which this re- 
port of the receivers is broug^it, the amount of the ascertained unpaid 
preferential debts was $2,425,000. AU this, by the terms of thé dçcree, 
the purçhgsing committee must pay before they get undisturbed po8- 
sessioû of the property bought. Now, the aggregatç surplus of ail the 
Unes,- — and by the surplus I mean, if I may sp speak, the undistributed 
surplus that was not used for the payment of interest, that which is given 
ss surplus in this report, — the aggregate of the surplus: of ail the Unes 
east and westof the river isonly $2,566,000, leaving the Iractioiis off; 
only $141^0,00 more than the ascertained unp^d preferential debts. To 
thèse unpaid ascertained preferential debts must be added the costs of 
the foreclosure proceedings, and the unascertained preferential debts, — 
two items which will unquestionably amount to at least two or three 
hundred thousand doUars. Hence when the purchasing committee pay 
off this indebtedness, as they must before they get possession, they pay 
an amount in excess of aU the existing surplus. As between, therefore, 
the Consolidated corporation as a single debtor and the purchasing com- 
mittee, there would not be the slightest equity in casting a single dol- 
lar's more burden upon them. 

But suppose there were some equities as between différent Unes, some 
equities never known until this report of the receivers was presented, 
and to which, therefore, the attention of the court was never before 
drawn, would the court now bave the power to do anything of the kind 
asked for? Suppose, further,: that the court, during its administration, 
bas mad^ counàegs blunders,— errors of fact and errors of law,— would 
the court to-day, in the &ce of the decree tha.t iwas signed and éotered, 
aU parties in interest présent and none objecting,-rwould it, inthé face 
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of that decree, hâve the power to grant the relief sought? It is as old 
as judicial sales, iterated and reiterated with unvarying and emphatic 
voice, that a purchaser at a judicial sale looks to the judgment or decree 
for thé méasUre of his rights. He does not look back of the decree to 
questions which might hâve been presented, or might hâve been differ- 
ently determined betweeh the litigating parties; he looks to the decree, 
and Upon that alone he rests. Ithat measures his rights. It is his muni- 
ment of titlie, and, when he purchftses and pays, he has a right to say 
that that is his coritract with the court, and no court ever did, and no 
court ever ought to, changé the conttact which it has made, when by its 
decree soleninly 'eatered it invites persons to buy, and upon the faith of 
that invitation p'érsons do buy and pay. 

This puréhaMng oommittée is a purchaser. It is true, they represent 
the old corpomtîon, its valrioua 8tbckholders,common and preferred, and 
the genefal mort^àge bondholders, but, ovèr and beyondthat, they are 
caUed upon and do pay fol- this property from two to three million dol- 
lars in Cash, *Àâ 'such thôy are'càSh purchasers, and entitled to ail the 
rights and the protection of cash purchasers. 

' Nowi let us look at that decree. Somehow or other there seems to 
haVé been ihàinuàted or sùggêsted the idéa that under this decree the 
purchaser did not merely purchase the property subject to prior mort- 
gàgés, but that they bound theinselves to pay suoh prior mortgages; or, 
perhaps, moré correctly, that the court reserved tberein the power to 
compël them to pày any, and, ifany, then ail, such prior mortgages, 
principal and interests, before it sitrrendered to them any part of the 
purchased ipropèrty. Well, I hàd something to dolwith that decree, 
and never, until months after, did it enter into my mind that there was 
any attenipt toi charge upon thé purchasers the burden of prior mort- 
gages, or that this decree contemplated anything other than the fore- 
closure of the gênerai junior mortgages, and the sale of the property sub- 
ject to those prior mortgages. And now, after ail ihat I hâve heard, and 
àfter ail the care that I hâve taken or ean take in studyiùg this decree, 
I cânnot see that which furnishes any reasonable excuse for saying that 
the court contemplated by this decree to charge upon this purchasing 
committee, or reserve the right to èharge upon this purchasing commit- 
tee, as a condition of obtaining possession of this property, the payment 
of either principal or interest ûf ahy prier mortgage. And yet that is 
practically what the pétition aims to obtain. 

In the first placé the decree forecloses the Central Trust Company's 
mortgage, and the collatéral trust mortgage ; finds the amount due there- 
ôn, the failure to fiay, and orders a sale therefor. It is thus, in terms, 
a foreclosùre of thèse two mortgages. It then goes on to say, as wouid 
be propei. ïft an drdinary foreclosiiré of a junior mortgage, and a sale sub- 
ject to Jiriûrliéhs,: that "this deCreë, or any sale made thereunder, shall 
liot in any wàj* préjudice or affect the rights of parties to or persons in- 
terested in cértaiù mortigages and deeds of trust which are thereafter 
specifièd; /but ail the rights of sûch persons and parties are hereby re- 
served." It éilunierates those varions mortgages -and deeds of trust, 
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States especially the amounts due under them, and closes by sayîng tliat 
tbe "statements in this decree of the amount of bonds outstanding, or of 
interest or rentai paîd or unpaid on any of the mortgages, deeds of trust, 
leases, or contracts, etc., shall not be taken as adjudicating or determin- 
ing the matters so stated. Such amounts are so stated in this decree 
only for the purpose of enabling the parties who may désire to pur- 
chase said property to détermine a.pproximately the amount of prior 
liens or othet charges upon said property, and eàch part thereof." 

Could sucb. language as that be used if it was in the contemplation of 
the court fhat thèse prior liens were being foreclôsed, br that the court 
reserved the power.to compel the payment of them as a condition of 
obtainjng possession undef the sale? Then, further, the part of tbe de- 
cree which was speciàlly referred to, after ordering that a eonveyance 
should be made, goes on to state: 

"Such eonveyance or assignment shall not hâve the eflect of discharging 
any part'of said property frçm the payment, or contribution to the payment, 
of claims or demanda chargëable against the same, whether for costs and ex- 
penses, the expehsea of the receivership of said property, and the f uU pay- 
ment of ail the debts and liabilities of ?aid receivers, or upon intervening 
claims allô wed or to be allowed, or upon any other claims or allowances that 
hâve been or rnay be chargea against said property, or any part thereof, or 
said receivers." 

It is true that thé word "claims" is a broad Word, but, used in the 
connection in which it is found, it is obvious to what référence is made. 
Besides, thé clause simply àfBrms that the eonveyance was not to hâve 
the effect bf discharging any of the property from the payment of those 
claims. Of course it did, not. Nobody bas ever thought of releasing 
any part of this road from the burden of any prior claim, mortgage or 
not iïiortgage, which rested upon it. That same language appears 
where the court directs the distribution of the proceeds of sale — First, 
to thé payment of costs and so forth; second, to the payment of the in- 
debtedness of the receivers, and ail other claims which said courts, or 
some of them, may adjudge to be superior to said bonds." What 
bonds? Why, ail the bonds referred to in the decree. The language, 
of coursé, refers to those things which come in in the process of admin- 
istratiqû, and not to the underlying mortgages, none of which were be- 
ing foreclôsed. Furthermore, it should be noticed in passing that in 
one of the circuits in which ancillary administration was hâd the trus- 
tas in ail the underlying mortgages were dismissed from the suit. 

There can be no shadoW of a doubt but that the decree Conteniplated 
(and the purchasers had a right to rely upon that facf) only a foreclosure 
of the-junior mortgages, the gênerai mortgages, and that the purchasers 
bought the property subject to the existing unforeclosed prior mortgages. 
That being the case, the court has no moral right, if it had the légal power, 
to saddle another dollar of burden upon the purchasing committee. I 
might leave the case right hère, but so much was said in the course of 
the argument in référence to the administration that I am not content to 
stop. Our attention was called to the fact that interest on theùnderlying 
v.30F.no.5— 22 - 
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mortgages on the main lines west of the river wasp^-id for 1885 and 1886, 
while interest on those on the, main line east wafS paid only for 1884; 
and the implication wasof, partiality in the administration, — of ^diver- 
^ion of the earnings of the linea ea^t to the payment of interest on the 
lines west, which equitably should be adjusted. !Now, if there bas been 
partiality in the administration of this property by this court or thèse 
receivers, by which one part of ftfWabash road bas been sought to bé 
benefited and another part injurèd, it ought to be known, and, if known, 
to be condemned. 

It is a fact that the interest on the main lines east was paid for the year 
1884, and then interest payment stopped. It is a, fect that the interest 
on the main linœ west was paid for the years 1885 and 1886.; It is a 
iact that the total amountof interest paid on those lines west is $1,849,- 
000; on the main lines east, $780,Ô()0,— an excess of interest paid on the 
lines west of $1,068,000, It is a fact that the présent surplus of the 
main lines east is $1,578,000; ïh^toi the main Unes west is $766,000; 
leaying an excess of surplus credited to the main lines east bf $812,000, 
which apparently is an excess of contribution to the payment of thèse 
preferred debts, or the operating expenses of the non-paying branches. 

Now, thèse three things stand eut in bold relief, shown by the reports 
bfihe receivers presented fot examination ; but it is also truè, as Istated 
some time ago, that the rule for measuring the earnings of thèse différ- 
ent lines was on the mileage basis ; that when freight was carried 10 miles 
on the main line east, and 100 miles on the main line west, the freight 
^charges were apportioned according to the mileage. That is the gênerai 
rule. And the fact is that t^e main lines west hâve been earning largely 
more, than the main lines east. Taking thé earnings daring the entire 
receivership, and the net earpings of the lines west exceed those of the 
lines east $2,448 per mile, which, multiplied by the mileage of the west 
lines, 427.5, makes $1,046,000, the extra surplus earnings of the west 
line; an amount exceeding by $234,000 the apparent excess of con- 
tribution which the east lines hâve made to the payment of preferentidl 
debts, and which comes within $22,000 of being equd to the total 
excess of interest paid on the west lines. So that, in paying up to the 
présent time the interest on the west lines, and in stopping the payment 
of interest on the east lines in 1885, the receivers hâve simply respected 
the equities which arose from the superior mileage earnings of the west 
side, and that is ail. 

The apparent discrimination and partiality, when you find the extra 
mileage earnings of the west çide exceed those of the east lines by sub- 
stantially the amount of extra interest paid, disappear, and it is évident 
that there has been no partiality. So that, if there was any right under 
the decree to make an adjustment between the east and west lines, ail 
the equities of their earnings are against any change. I do not mean to 
,say that in the administration of this vast property, with ail the inter- 
ests which were collected in it, the receivers were bound to ignore the 
ordinary laws of business. On the contrary, itwas their duty, as fer as 
possible, to keep the System together, They had to respect the obliga- 



CENTRAL TRUST CO. P. WABASH, ST. L. & P. BY. CO. 830 

tions 6Î business payii^ in one direction, perhaps, more than in another, 
for the purpose, as far as ihey could, of preserving the integrity of the 
System. Take a single instance. Hère is the St. Charles bridge. The 
mterest which they hâve paid on thèse bridge bonds is $140,000. It 
woiild hâve been culpablè négligence on their part, if they had the 
money, not to pay that interest, and thereby let the bridge be swept 
ont of the System, and the Connection of the Kansas City line broken up. 
Ail I mean to say is that, having regard to business necessities such 
as thèse, the figures which the receivers return show that they hâve 
treated every part of this System, east and west, fairly and impartially. 

But it is ftirther urged by counsel for thèse petitioners that if there be 
a suïplus on the main Unes west, and therefore no right to charge the 
surplus of the main Unes east upon them, there are 485 miles of road 
burdenéd by no prior mortgages, which the purchasing committee take 
frée from any lien, and the court should therefore tax upon those Unes 
by receivers' certificates, or in 6ome other way, the burden of this sur- 
plus belonging to the main Unes east which bas been used for the prefer- 
entîal debts, There are several reasons why this ought not to be done. 
The first one, that I hâve considered already, is that it is not authorized 
hy the decree. Second. It is as yet unknown whether the east Unes wUI 
not, on foreclosure, produce both principal and interest of their under- 
lying mor%ages. Thèse petitioners hâve no title to the corpus of the 
property.^ They stand simply as lienors upon a particular division or 
divisions, holding underlying and senior mortgages; and if, upon the 
foreclosure of thosè mortgages,— a foreclosure which they hâve already 
caused to bë instituted,^'^thGge Unes pay them their principal and inter- 
est, it is no concem of theirs what becomes of the west line, or any other 
property. Third. It woùld not be right, because the mortgagor bas by 
the settled law of this conntry absolu te control of the income of bis prop- 
erty prior to the légal proceedings instituted by the mortgagee. It is 
true that this receivership was instituted by the mortgagor; that the re- 
ceivers were appoihted to manage this property for the benefit of ail con- 
cemed; and it may be true, as counsel for petitioners say, that they 
had a right to rely upon that, and were not bound to corne in and make 
Personal application for the appropriation of such income. Concède ail 
that, but it is true that they were represented in court by their trustées. 
They were hère when the decree was signed. If they did not formally 
consent, there was certainly no objection from one of them. At the 
time the decree was signed the court-room was fuU of counsel represent- 
ing the varions interests in this Wabash matter, and it was publicly an- 
nounced that ail parties consentéd. Again, the relief prayed for is not 
Warrantèd by any orders raade pending during this administration. 

And heré I wish to refer to some things that hâve taken place during 
this administration. At an early day the court directed that separate 
acçouûts be kept of the earnings and expenses of the différent Unes, and 
said that, the time might coihe when there would hâve to be an adjust- 
ment of the equities between thèse différent roads. What was to be ad- 
justed? What was the th'ing which runs through ail thèse orders and 
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opinions? We had taken possession, and found a burden of three or 
four millions of floating indebtedness, — preferential debts. No man 
could then foresee whether by sale or by the earnings of the road, or 
otherwise, that amount of preferential indebtedness would be paid, and 
some distribution might hâve to be made of tbis burden. We took 
every précaution that we thought of at the time to bave the accounts 
kept with such fuUness and détail that, when the time came to the clos- 
ing up of this administration, any party could find on the bocks of the 
receivers ail the évidence of bis exact rights and equities, and could say: 
"There are the figures which lay the foundation of my claim." You, 
gentlemen, are hère to-day resting upon a report based upon a System 
of accounts which the court ordered to be kept, so fhat at any time any 
equities existing in favor of any body might be considered and deter- 
mined. Happily, by the sale which has been effected, this burden of 
preferential indebtedness is taken off.from this property, and taken off 
from ail of it. There is not a Une or division east or west which will 
not be, when the final payment is made, free from every dollar of pref- 
erential debt, every dollar of court indebtedness, every dollar of any thing 
except the prier mortgage indebtedness. 

At another tinje we ordered payment of rent out of the earnings of a 
leased line, and, in the course of an opinion which I then delivered, I 
said that those surplus, earnings belonged to those difi'erent lines, and 
they should be used in payment pf their obligations. But, if you will 
read the orders of the court thp.t were entered, and the opinions that were 
announoed, you will find no attempt to set aside the orders made by the 
court, at theànception of the receivership, that the preferential debts 
should be first paid. Those orders stood like warrants drawn upon a 
treasurer to be paid out of funds not hereinbefore appropriated. 

Finally, the pétition ought not to be granted by reasoh of the action 
of thèse petitioners. When this decree was entered, the sale made and 
confirmed, and the money paid, there was a single administration cover- 
ing the entire property. Relying upon the uniform course of procédure 
in ail the fédéral courts of this country, the purchasers had a just right 
to expect that, when they complied with the terms of the sale, they 
would receive possession of the entire property. Through the actjon in- 
stituted by thèse petitioners, that expectation no longer exists. There 
has been a disruption of this receivership at their instance, and it leaves 
an uncertainty about the future which forbids any présent adjustment. 
The purehasing committee bave bought thia entire property east and 
west, and, according to the décisions of the suprême court, they now 
bave the légal title to it. Who can say that that new administration 
which has been undertaken across the river will work out a surplus or 
leàve a déficit? What equity would there be in turning over a million 
and odd dollars to the payment of claims upon property which the pur- 
ehasing committee cannot to-day get possession of, and which, when 
they do get possession of, may be found burdened with a million dollars 
or more of expenses incurred under the new management? for it must 
be remembered that this court can give them possession of only a part 
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of the property which they liought, and, before it finally surrenders the 
possession and control of that, it is exacting from theœ the full payment 
of ail the receivers' debts, and of ail preferential debts of the entire Wa- 
bash road. 

My judgment is that the pétition of the petitioners must be denied. 
In ail this discussion I hâve assumed, as was done in the argument, that 
the figures and accounts given in this report of the receivers are correct. 
Of course, any party has a right to challenge the correctness of that re- 
port; and -while this pétition will be denied, it wiU be denied without 
préjudice to the rights of thèse petitioners, or other parties, to come into 
court at ahy time, and challenge the correctness of this or any report of 
the receivers. 

In référence to the further disposition of this property. On the thir- 
ty-first of December the court ordered the purchasing committee to pay 
$1 ,000,000 in cash or receivers' certificates into the registry of this court, 
and give a bond in the pénal sum of $1,000,000, conditioned for the 
payment of such further sums as should be ordered paid, and to take 
possession of the property. They hâve complied with the order so far 
as to pay the million dollars into the registry of this court. They désire 
to take possession of the property, and suggest to the court that the 
court take, in lieu of this bond of a million dollars with personal se- 
curity, the bond of the new corporation which has been organized, and 
to which the property has been transferred, with certain conditions. It 
appears there is outstandingto-day $459,000 receivers'certificates, $254,- 
000, more than half, of which will be due at the close of this month, 
the balance maturing through the coming year. There is probably half 
.a million more of indebtedness outside of that. In the decree, and in 
the orders of confirmation, and subséquent orders running along this 
line, it has been expressly stated that any delivery or possession would 
be subject to the right of the court to retake the corpus of the property 
upon a non-compliance with any of its orders in respect to the payment 
■of claims. Of course, the property thus retaken and subject to resale is 
ample security for the amount of unpaid claims, and yet it is fair to 
the holders of the underlying mortgages on the west side of the river 
that they should not be exposed to the risk of having their property re- 
taken and resold. 

Iimsmuch as the court, by virtue of the proceedings across the river, is 
not now able to give possession of the entire property, Brother Teeat 
and I last December, and my Brother Thayee and I now think, that a 
Personal bond of $1,000,000 or its équivalent should be required. The 
objection which was made to the giving of a bond was this: that persons 
-did not like to go on an obligation of that kind, and pledge their per- 
sonal crédit in something which would run on indefinitely. But the 
court did not contemplate such a bond. Ail that it. contemplated was 
a bond' for the payment of the first million dollars that should be or- 
dered i This bond may recite on its face that every payment made in 
compliance with the order of the court is to be credited upon and oper- 
,ate as a réduction of liability pro tanto thereon; so there wiU be no con- 
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tinuîng attd îndefinîte liability tbereon. It waa stated to the court 
that the purchasing committee had money in bank, and hence the re- 
ceivers' certificates which are due this month should be paid, and then 
the bond need be only $750,000. 

There is an additional mattisr in regard to the surrender of possession. 
There will pass into the hands of the purchasing committee, not merely 
this real estate and tangible property in our grasp, but a large amount 
of convertible assets, personal property, stock, bonds, etc., which are in 
the Mercantile Trust Company's possession. They will get possession of 
thèse, and may do what Ôiey please with them; so that, in view of this 
fact, as well as the others named, we hâve concluded to order that they 
pay the receivers' certificates due this month, and then give bond in the 
sum of $760,000, conditioned as above stated. The purchasing com- 
mittee, or the new corporation to whom the property is turned over, will 
be required to designate some counsel hère ùpon whom notice of any 
matter can be served. At the ehd of every 90 days they will be required 
to pay the various amounts which shall hâve been allowed during the 
interval, as well as receivers' certificates maturing therein, and at such 
time they will be credited on the bond in just the amount they so pay. 
Further, we shall want them to take possession at the close of this month. 

Thayer, J. Concurring fuUy in what has been said by the circuit 
judge, I shall add but one or two suggestions. An insuperable objection 
to granting the prayer of the petitioners, in my judgment, lies in the 
fact that such action would materially modify the terms of the decree 
uuder which the purchasing committee bave bought, and, in effect, com- 
pel the committee to take the property on différent terms than were 
proposed at the time of the sale, and this affcer the contract of sale has 
been partially executed. There are no réservations in the decree, when 
fairly construed with référence to the main purpose had in view by the 
court when the decree was eriteréd, to protect the obligations assumed 
by the receivers, or created by thecii in the course of their management, 
which are broad enough to authorize us at this time to issue receivers' 
certificates for surplus earnings of the main line east, and compel the 
purchasing committee to pay the same, or give bond for their payment, 
or take the property purchased subject to such new obligations. This 
feature of the case has already been sufEciently alluded to, however. I 
merely emphasize the point that we bave no légal right at this time, the 
decree having been settledafter mature délibération, and with fuU oppor- 
timity to ail parties to be heard, to modify its provisions, or take any 
action that would in efiect change the terms of the sale. 

But, taking a différent view of the matter, — ^looking at the case purely 
from an équitable stand-point, and as if we were free to act in this mat- 
ter, — I cannot seethat any inéquitable resuit is liable to foUow from re- 
fùsing the prayer of the petitioners. If the outcome of thèse compli- 
cated foreclosure proceedings could hâve been foreseen, — if it had been 
possible, froni the outset, to withhold ail interest payments on under- 
lying mortgagés without causing the total disruption and wreck of the 
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whole System, — perhaps the fairest course to hâve pursued wpuld hâve 
been to limit the disbursements by the receivers to current operating ex- 
penses, and to the indebtedness for past operating expenses existing 
when the receivers took charge, which was clearly a first lien and charge 
on ail the property of the consolidated company, treating it as a unit. 
I say , perhaps that wouM hâve been the wiser course, because no one 
can say with certainty what the resuit might hâve been on the interests 
of ail concerned, whether forthe better or the worse. 

Suppose, however, that such course had been pursùed. Availing 
myself of the report which bas been used on both sides by counsel pend- 
ing thls argument, which I suppose is substantially correct, it appears 
that the net earnings of the Unes east and west, exclusively of interest 
disbursements, hâve been, in round numbers, in the neighborhood of 
$3,850,000; that the total of preferred daima (deducting available assets 
outstanding when the receivers took charge) were in the neighborhood 
of $8,047,000, — showing that, if no interest charges on underlying mort- 
gages had been paid, the sum of about $800,000 would now be available 
to be distributed, on some équitable basis, in interest payments on bonds 
upon the Unes east and west. 

Now, the report shows that there bas been paid eut for interest on 
Unes eosf the sum of about $700,000. It is fair to assert that où no 
basis of distribution would the lines east be entitled to $700,000 for in- 
terest, if the surplus of $800,000 applicable to that purpose was now on 
hand for distribution, and if no interest disbursements wbatever had 
thus far been made. If out of the gross earnings of the property in the 
receivers' hands money haS in fact been taken to pay interest on under- 
lying mortgages which might more properly hâve been applied to that 
class of claims, aggregating over $3,000,000, as before stated, that were 
a prior lien on ail the property of the consolidated company, the resuit bas 
simply been that such prior lien claims are now outstanding and unpaid 
to the amount of about $2,200,000; and it is this outstanding claim that 
the purchasing committee are required, under the decree, to liquidate or 
secure, as a condition of being let into possession of the property pur- 
chased. And I may fiirther add that under the decree the court holds 
the lines west, being the only ones now within its a^ual custody, as se- 
curity for such pay ment. The fact is obvions, however, that the lines 
east (now out of the court's actual custody) bave had more than their 
share of the total surplus earnings that would bave been applicable to 
interest if the total net earnings of the consolidated company had been 
applied, as they might legally and equifably, and, as I think, they might 
more properly, hâve been appUed, solely to the payment of what was 
confessedly a preferred charge against its entire property, superior to the 
petitioners' incumbrance. 

In view of the considération last mentioned, that the lines east hâve 
received more than their ratable proportion of the net surplus applicablu 
to interest charges, if interest on ail the Unes had heretofore been with- 
held, and in view of the fact that we bave no assurance that the property 
of the Jinea east is not amply sufficient to pay petitioners' bonds and 
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accrued interest îri full, and in view of the fact that the trustées in the 
mortgages represented by petitioners hâve been parties to this suit, and 
hâve hitherto taken no exceptions to the application of surplus earnings 
as heretofore made by the recèivers, I am clearly of the opinion that 
it would be the duty of the court to deny the prayer of the petitioners, 
even if we felt it to be fairly within our power under the decree to grant 
the same, 

I acebrdingly concur in the order dismissing the pétition. 



Cbnteal Tbust Co. and anothier p. Wabash, St. L. & P. Et. Co. and 
others. (ÊiiMS, Intervenor.) 

(Gireuit Court, E. D. MUsoyH. March 24, 1887 ) 

1. Railboad Compaotes— KiLLiirs Stock— Doitblb Damage Act— North Mis- 

BOUEi Rahhoad Compaitt. 

The MisBOuri double damage act ia not applicable to the successor of the 
North Missouri Railroad Company. 

2. Courts— rEDBRAL AND Statb— Constbdction of Statutes— Polïcb Rbott- 

LATIONS. 

A local double damage. act is a police régulation; and a décision of thestate 
suprême court as to wnether auch a state statute is applicable to a particular 
corporation, in viéw of its charter, should ba followed by the fédéral tribunals. 
8. Samb— Receivbrship. 

Where, but for the existence of a receivership, the rights of an intervenor 
would be determined by the laws of the state m which he résides, as inter- 
préted by its suprême court, the fact that a receivership has been instituted 
should not be allowed to operate to increase bis rights. 

In Equity. 

Ford <& Payne, for întervenor. 

George J. Qrover, for réceivers. 

Brewee, J., (praUy.) The intervenîng pétition of James C. Elms în 
the Wabash Case was filed under the double damage act. The supremo 
court of this state in Daniels v. St. Louis, K. G. & N. Ry. Go., 62 Mo. 
43, held that that act was not applicable to the North Missouri road, or 
any road which succeeded to its rights. TJnless we disregard that dé- 
cision, the exceptions to the master's report must be overruled. Coun- 
sel for the petitioner insisted very strenuously that we bught not to 
follow that décision, claiming that it was not well considered, and that 
it was not a proper construction of the local damage act as applied to the 
North Missouri charter. We think we ought to follow it. It is a con- 
struction placed by the suprême court of the staté upon one of the police 
régulations of the state. There is no matter of contract in this case. 
There is certainly no natural right on the part of any one to be paid 
twice for the value of property which is destroyed. This is not a ques- 
tion which arises betWeen- citizens of two states, for the intervenor is a 
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citizen of this state, and the Wabash RaUroad, suceeeding to the North 
Missouri, is a corporation of this state. Without the receivership, it is 
clear that the rights of the intervenor would be determined by the lawa 
of the state as interpreted by its suprême court ; and the mère fact that 
a receivership bas been instituted ought to give no citizen of the state 
any greater rights than he would bave had otherwise. For thèse reasons 
we think we are bound to foBow the décision of the suprême court of 
Missouri ; and in so doing the exceptions must be overruled, and the re- 
port of the master confirmed. 



Andrxst V. Union Pac. Ry. Co. 
{Oireuit Court. D. Colorado. February 24, 1887.) 

1. Nesligbkcb— CoNTïnBxrroRT NBàLioEKCBi — Injuby to Passengeb on Teaim 

— Starting Train without Koticb— Making up Train. 

Wliile the passengers in an emigrant car, which had been side-tracked over 
night, were outside in the morning, the train Buddenly started, without any 
signal being given, PlaintifE. who was ope of the passengers, jumpedonto 
the platform of the car nest to his own, and, after waiting a moment, until a 
brakeman who stood in the passage-way moved to one side, he proceeded to 
cross to his own car. At that moment the cars separated, having been previ- 
ously uncoupled in ordier to divide the train, and plaintiS fell between them, 
andwas run over. Th«i brakeman had remaîned silent allthetime. Hdd, 
that there was négligence on the part of the company which waS the proxi- 
mate cause of the injury, and that whether plaintLS was guilty of contrib- 
utory négligence was a question for the jury. 

2. Samb — Instructions as to Contributort Négligence. 

The jury having been instructed that, îf the f ault of both parties cauaed the 
injury, plaintifl could not recover, held, that a new trial should not be granted 
because another part of the charge deflned contributory négligence as some 
fault or act on the part of the person injured that brought about the injury, 
or because the trisfl judge failed to say to the jury that, if they should flnd 
that but for the négligence of plaintifE the accident would not hâve happened, 
they must flnd for the défendant. 
Z. New Trial — Absence of Witnkss. 

The absence of a witness heW, not gjround for granting a new trial, it being 
considered that the testimony which it was claimed he would give would not 
affect the question of contributory négligence at ail, and would not justify 
the jury in finding no négligence on the part of the défendant. 

Motion for a New Trial. 
StaUcup & Shafroth, for plaintiff. 
Téller & Orahood, for défendant. 

Beewer, J. This was ^n action for Personal injuries. PlaîntîfF had 
a verdict for $3,500, and défendant asks a new trial. The facts are 
thèse: Plaintifif, who is a native of Switzerland, came to this country in 
March, 1884. In May of that year he started to go aa passenger on ohe 
of the trains of défendant from Kansas City to Ogden. He rode in an 
emigrant car. He was not familiar with railroad traveling, and could 
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scarcely speak or ùnderstand a Word of the English language. The train 
arrived iil Déhver about half-past 11 o'clock on the eleventh of May. It 
remainèd ait Denver ail night. For convenience of inspection and wash- 
ing of c£irs it was takeri up to the yards of défendant, and left there. 
The plaiiitiff remainèd in the car ail night. In the morning the em- 
ployés of thô défendant began washing the outside of the car, throwing 
a strêam upon it through the hose. The water spattered through the 
wiiidowS, and, to escape being wet, ail the passengers went outside. 
After a short time, and while the plaintif? was standing about 70 or 80 
feet from the car, without any waming or signal, the train commenced 
moving. As soon as he saw the train moving, plaintifi hurried to get 
onto the car on which he had been riding. The train was then moving 
slowly, and in a westerly direction. When he reached the train he was 
at the east platform of his car., A b^rakeman was standing on the steps, 
and not moving. Plaintiflf stepped onto the west platform of the next 
car. He was intending to go from this platform. into the car in which 
he had been riding, but, when he got to the passage-way betweeh the 
twô platforMs, the brakeman had passed from the steps to the center of 
the platform, and just fiUed thé passage-way. Nothing was said by or 
to the brakeman. After a few moments, the brakeman stepped one side, 
and plaintiff started to step from the one platfonn to the other. At that 
moment tïje cars parted, and plaintiff fell between them, and was run 
over, and injured. At the time of the parting the train was moving 
with considérable speed. Thecauseof the parting was this: The train 
coming from Kansas City was compbsed of cars, some of which were 
going' from Denver in one direction, and some in another; and, as was 
the custom, the employés were simply then making up the two trains. 
The entirfi train was backed wîth sôftie force and speed towards the dépôt, 
and, wheii sufficient speed had been attained, the engine was reversed, 
and, the cars having been uncoupled at the proper place, the cars in ad- 
vance moved on, to the dépôt, whilë the remainder were switched onto 
another track. The speed which this train had attained at the time of 
the parting was about 12 miles an hour. 

Now, it is claimed by the défendant — First, that the company was 
guilty of no négligence causing the injury; second, that the plaintiff was 
guilty of contributory négligence; Mrd, that the court erred in the instruc- 
tions; and, /owïtt, that, in the exercise of its discrétion, the court should 
grant a new trial by reason of the absence of an important witness. 

I think it may be taken beyond doubt that when a train stops, as this 
did, over night, a passenger bas a right to get out from the car, and take 
the fresh air, providing he keeps within a reasonable distance of the train, 
and that. it is négligence to start the train, under thèse circumstances, 
without giving some reasonable notice or waming to enable the passen- 
gers to take thpir places in the car before it starts. Indeed, I ùnderstand 
coUnsél for the Company tô concède this. But the contention is that this 
négligence was hot the causej but simplj' the occasion, of the injury; the 
cause being the parting of the train, and that such parting of the train, 
being the ordinary and usual wày of making up trains, was not negli- 
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gence; ' They hâve mâde quite an elaborate and ingénions argument, dis- 
tinguishing between that which is but the occasion and that which is the 
cause of the injury , and hâve cited many authorities in which that mat- 
ter has been fully, discussed. Their rfeasoning is not at ail satisfaçtory 
to me. It compels in thecaseat bar a refinement and analysisof the re- 
lation of causes to effect which seems ta me Uly in accord with practical 
afFairs and the limits of just responsibility. Where two or three acts 
work together to a single resuit, it will not generally do to take the last 
act in the succession of time, or in proximity to the resuit, and say that 
this is alone the cause, and the others simply the occasion. 

Now, that there are times in which a railroad company may break up 
even a passenger train in the way that this was done, I do not doubt. 
But to take a passenger train whose passengers it has fair reason to be- 
lieve are not ail in their seats in the cars, and who it may fairly expect 
are moAdng from car to car in search of their places, and to tear it asun- 
der in the way that this was done, cannot, I think, be excused. To take 
a freight train, whose contents hâve no self-motion, and break it up in 
this way, may be proper. To take a passenger train which has just corne 
into the dépôt, and break it up in like manner, may not be subject to 
question ; for it must be expected that if passengers take advantage of 
a mère temporary stop to step ofF of the train, that they will look out for 
themselves in getting back. They are bound to expect an immédiate 
start, either to leave the dépôt, or to separate the train for àdding or 
leaving cars. But to take a train which has been at a stop for hours, 
and where the company has every reason to suppose that passengers 
hâve tâken advantage of the long delay to get the ireah air, and to start 
sueh a train without notice or warning, and then break it asunder in the 
way this was done, seems to me most gross and culpable négligence. It 
is not the mère fact of breaking up the train, but the breaking it up under 
the circumstances, which makes the négligence. Indeed, I may say that 
at the trial I hesitated no little as to whether I should not charge the 
jury that, as a matter of law, the défendant was guilty of négligence, and 
that the only question which they had to décide was the contributory 
négligence of the plaintiff. The more I bave reâected on this matter 
the stronger has become my conviction, and I do not hesitate to aflSrm 
that, before a railroad company can be excused from culpable négligence 
in thus breaking up a passenger train which has been kept for hours at 
a station, it must hâve given ample notice, by whistle or ringing of bells, 
or otherwise, to ail passengers of the intention to start, or in some other 
way seen that they had secured their respective places in the cars. 

Passing, now, to the second question, that is really the doubtful ques- 
tion. In respect to that, I charged the jury that it was the duty of the 
plaintiff to take every précaution that a man of ordinary prudence would 
take for his personal safety; that the platform was a place of known 
danger; that passing from platform to platform everybody knew was 
dangerous, and was not like passing over the floor of a room, or even 
through the aisle of a car; and that no man could excuse himselfupon 
the grouiid of ignorance from taking the ordinary précautions, in a place 
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of Tcnown danger, for his personal safety. Now, it appears from the tes- 
timony of the plaintiff that he stood for some moments at the passage- 
way between the two platforms, waiting for a brakeman who obstructed 
the passage to the other platform to get ont of the way, before crossing to 
it. Nothing was said by that brakeman to warn him of the approaching 
séparation; nothing to stày him from attempting to cross when he was 
ont of the way, It was undoubtedly the duty of the plaintiff, under 
the ciroumstances, in attempting to cross from one platform to the other, 
to look ont for himself, and to see that the cars had not parted, and 
that he had a place to put bis foot in stepping; and it is undoubtedly 
true that, taking separate answers of the plaintiif to questions put upon 
cross-examination, it would seem that his eyes were upon, the brakeman, 
and not upon the place where he was stepping. But taking the whole 
testimony that he gave, remembering the illustrations he made upon the 
trial of his motions, and also taking into account his imperfect knowl- 
edge of our language, it seems to me that there was a fair question of 
fact presented to the jury as to whether he stepped forward without no- 
tice or care when he was stepping, or attempted the crossing after notic- 
ing the absence of the brakeman, and with a glance at the platform, and 
a notice of nothing to indicate danger, or an immédiate séparation of 
the cars. If I was satisfied that he took no notice of the platform, that 
he was simply watching to see when the brakeman had removed from 
the passàge-way, and that he stepped forward without noticing where 
his foot was to land, I should be compelled to say that he was guilty of 
contributory négligence, and ought not to recover; but I was doubtful 
at the trial, and I am still uncertain, as to the fair import of his testi- 
mony, and as to the real facts. With that doubt resting on my mind, 
and in face of what seems to me undoubted culpable négligence of the 
Company, I do not feel at liberty to ignore the conclusion of the jury. 
I indorse fuUy ail that was said by counsel, and ail that I hâve hereto- 
fore said in the quotation made by them of the duty of the court to hold 
every case in hand, and to see to it that no préjudice or bias of the jury 
distorts the facts, or establishes a conclusion against those facts; but my 
own mind then and now was and is in so much doubt that I do not feel 
warranted in saying that the jury erred. 

Thirdly, counsel criticise my instructions as to contributory négli- 
gence, in that I did not say to the jury that if from the évidence they 
firid that, but for the négligence of the plaintiff, the misfortune would 
not hâve occurred, they should find for the défendant; and that I did 
say to thera, in deiining contributory négligence, that it was some fault 
or act on the part of the person injured that has brought about the in- 
jury. Whatever force there may be to the criticism upon this language 
of mine, standing by itself, I elsewhere, in specifying the varions cir- 
oumstances under which an accident might happen, stated to them that 
it might happen because both parties bave been careless or négligent; 
and, if carelessness or négligence or fault of both parties caused the in- 
jury, in such case there could be rio recovery; and also, after defining 
the duty of the plaintiff, said to them that, "if he did not take care of 
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himself as a man of intelligence should hâve done, y ou will say he is at 
fanlt, and, being at fault, he is not entitled to recover^" I can but think 
that, taking the instructions as a whole, the matter was fairly and fully 
left to the jury, and that they were not misled as to the true raie of law. 

With regard to the last point made by counsel, the absence of im- 
portant testimony, I appreciate fully the rule that they lay down, that 
the discrétion of the court should be exercised wherever it ia apparent 
that, without fault or misconduct of either party, the full facts hâve not 
been presented to the jury; and I hâve considered with care the testi- 
naony which they say could hâve been presented by this absent witness. 
I do not think it would hâve affected in the slightest degree the ques- 
tion of contributory négligence of the plaintiff, which to niy mind is 
the pivotai question; and, while it may throw some doubts upon the 
question of the négligence of the compaoy, I do not think it such that a 
jury woùld certainly or ought to hâve found the company free from nég- 
ligence. XJnder thèse drcumstances, I do not think, although the 
amount is not such as permits a review by an appellate court, that I 
would be justified in setting aside the verdict, and submitting the ques- 
tion to a new jury. 

The motion for a new trial will be overruled. 



Friezen V. Allemania Fire Ins. Co. 
(Circuit Court, W. D. Wisconsin May 13, 1886.) 

1. COBPOKATiOTîs—PoKEiGN— Actions agaittst— Pleading. 

Rev. St. Wis. I 3637, subd. 11, provides that service of process"can be 
made upûn a f oreign corporation only , either when it bas property within the 
State, or the cause of action exists in f avor of a résident of the state. " Seld, 
in an action brought in that state, against such a corporation, it is not neces- 
Sary that the existence of some one of thèse facts should be alle^ed in the 
•pétition to give the court jurisdiction, and the failure tô make such allega- 
. tion does not render the pétition demurrable. 

2. Appbarakcb — Gbnkkmj — Eitbct of — Tbansitobt Action. 

Where an action which is transitory, and of which any court in which it 
■was brought would acquire jurisdiction of the subject-matter, is instituted in 
a court ofgeneral jurisdiction, and the défendant enters his gênerai appear- 
ance, and files a demurrer to the pétition, he cannot afterwards object that 
the court has no jurisdiction of his pcaon on acconnt of defective service of 
process. 
8. Eemotal of Caitbes— Objection to Jtjribdxction— Want op Service. 

Where the défendant in an action brought in the state court has been prop- 
erly served with process, and he afterwards removes the case to the fédéral 
court under the provisions of the removal act of March 3, 1875, he cannot ob- 
ject that the fédéral court has no jurisdiction of his person because he has 
not been served with process in the fédéral district to which the suit has been 
removed, although service in that district would hâve been necessary had the 
suit originally been brought there. 

At Law. Motion to strike eut demurrer as frivolous. 
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, dtevms 4; Mqrris, foi defei^d&ut: . •. ; : .: 

BuNNj.J. This action was: begun by the plaîntiff in the circuît court 
of Dane oounty, Wisconsin, upon a policy of fire iijsflrançe upon prop- 
erty belonging to the plaintiff, situât© at Glyndon, in the state of Min- 
nesota^ against the défendant, a corporation orgauized and existing un- 
der the laws of Pennsylvania, and a citizen of that state. The complaint 
sets forth a loss of the property by fire, and claims judgment for $1,200, 
the amount,pf the insurance. 

The summons and complaint were served by the shçriff of Milwaukee 
county upon A. B. Myers, the défendant'» agent doing business as such 
at the city of Milwaukee, on February 24, 1886. The défendant there- 
after, on the" second of March, by its attorneys, Stevens & Morris, served 
a gênerai notice of appearance in the action, and afterwards put in a de- 
murrer to the complaint on several grounds: (1) That the court has no 
jurisdiction either of the person of the défendant or the subject of the 
action; and (2) that the complaint does not state facts sufficient toçon- 
stitute a cause of action. After the putting in of this demurrer the de- 
fendant took the necessary steps to remove the cause into this court, ob- 
tained a removal, and had the cause docketed hère. The plaintiff now 
moves to strike out the demurrer as frivolous. 

The defendant's counsel make no point against the complaint under 
the second cause of demurrer, that no cause of action is stated, but urge 
the one going to the jurisdiction of the court, and insist that neither the 
state court nor this court gets any jurisdiction in the case because of the 
statute prescribing the method of service upon foreign corporations. 
Chapter 120, JRev. St. Wis. § 2637, provides the method of service upon 
corporations, both domestic and foreign. Subdivision 9 provides for 
the method pf service upon insuradce corporations not organized under 
the laws of Wisconsin. Subdivision 11 provides for service upon any 
other foreign corporation. And then, in the same subdivision, cornes 
this provision: "But such service can be made upon a foreign corpora- 
tion only either when it has property within the state, or the cause of 
action arose therein, or the cause of action exists in favor of a résident 
of the state." 

Defendant's counsel urge that under this provision the state court 
got no jurisdiction either of the person of the défendant or the subject- 
matter of the suit, because, the cause of action arising in Minnesota, it 
does not appear on the face of the complaint either that the plaintiff is 
a résident of Wisconsin, or that the défendant has property within this 
state. But the true answer to this plea is: First, thèse facts constitute 
no part of the pkintiff's cause of action, and are not necessary to give 
the court jurisdiction of the subject-matter of the action, and therefore 
the omission to set them out in the complaint does not render it demur- 
rable; and, second, allowing the service to hâve been insufficient to give 
the court jurisdiction of the person of the défendant, a gênerai appear- 
ance in the action waived the defective service, and subjected the de- 
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fendant to the jur^sdiction of the court, if the défendant wished to ob- 
ject to thesufficiency of the service, his proper course was to enter a 
spécial appearance for that purpose, and move to hâve the suit dis- 
missed. But counsel seem to assume that there is a question of juris- 
diction arising in the case that is not and cannot be waived by a gên- 
erai appearance, putting ih à gênerai denaurrer, and taking steps to re- 
move the cause from the state to the fédéral court. But there is clearly 
no ground for such an objection to the jurisdiction of the court, either 
the State court or this court. The action is transitory in its character, 
and may be brought in any court of gênerai original jurisdiction in 
matters at common law when proper service can be had upon the de- 
fendant. . i 

It will frequently happen that there is a practical difi&culty in getting 
service upon a foreign corporation so as to subject it to the jurisdiction 
of the court; butj allowing proper service, there can be no doubt about 
the jurisdiction of the state court in a case of this kind, supposing the 
plaâiitiïïf io be a citizen of Minnesota, as the défendant allèges in its affi- 
davit for removal. The circuit court of Dane county is a court of gênerai 
original jurisdiction in matters arising at law or in equity, without regard 
to thé résidence or citizenship of the parties . In local actions it would not 
hâve jurisdiction, unless the subject of the action were situate within 
the staté. But in transitory actions which follow the person, and may 
be bfbught in any state where the parties happen to be, and where proper 
service (sm be had, or property of the défendant found, the court has 
unrestricted jurisdiction of the subject-matter. In such cases the diffi- 
culty, if àny lexists, will generally relate to the question of proper serv- 
ice; and I think that is the only question that could hâve been raised 
hère. If the défendant could bave shown by afSdavit that the plaintiff 
was a, citizen of Minnesota, and that the défendant had no property in 
this state, he probably could hâve got the case dismissed on motion by 
appearing Specially for that purpose; it appearing by the complaint that 
the.eause of action did not arise in this state. But by entering a gênerai 
appearance, and putting in a gênerai demurrer, the défendant waived 
any defect in the service, and by proceeding to remove the case to this 
court it submits itself to the jurisdiction of the court in a case standing 
as this does. 

There can be no question that this court has jurisdiction of the action. 
It .présents a contrpversy between citizens of différent states, within the 
provision of the àct of congress of March 3, 1875. As an original ac- 
tion, it dould not hâve been brought in this court, and service made in 
MHwâukee, which is in another district. But no question of the suit 
being in the proper district can be made now, after the défendant itself 
"has brought the. case hère by removal, as in so doing it submits itself, 
so. far as any question of jurisdiction over the person is concerned, to the 
jurisdiction of this court. See JohnsUm v. Trade Ins. Oo. , 132 Mass. 432; 
Clay Pire Ins. Co. v. Huron Sait & JÀimber Cb., 31 Mich. 346; Mohr & 
Mohr DistilMng Co. v. Insurance Oos., 12 Fed. Rep. 474; Oarstairsv. Me- 
'àhanics' <b Traders' Ins. Go., IB Fed. Rép. 82B; Dennick v. RaUroad Go., 
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103 U. S. 11; Edwards v, ConnecHcut Mut. Ins. Co., 20 Fed, Rep. 452; 
Oongarv. Gakna & C. 22. Cb., 17 Wis. 477; t^jper Mississippi Transp. Co. 
V. Whittaker,,16 Wis. 220. 

The demurrer will be atricken out, and the défendant given 20 dayp' 
time ,to answer the coniplaint, upon condition of waiving service of no- 
tice pf trial, or accepting short notice of trial, for the term of court to 
open on thé first Monday in June. 



Fbiezen V. Allemania Piee Ins. Co. 
(Circuit Court, W. B. Wisoonsin. 1887.) 

1. iNstmÀNCB — FntE — Action on Polict— Six Montes' Limitation— Pbom 
What Patb Rbckoned. 

A poiicy of flre insurance provided that an action to recover upon the pol- 
icy tôt a loss should be commenced within six months àfter the flre occurred, 
and alsO'thàt arbitrators should be appointed to ascertain the amount of loss, 
and na action should be brought until they had made an award, and nothiug 
should be due and payable under the poiicy until 60 days after the comple- 
tion of ail thé requirements of the poiicy. Seld, thèse provisions should ail 
be construed together, and the six-months limitation be reckoned, not from 
the occurrence of the flre, but from the expiration of the 60 days, when the 
loss was due and payable. Under any other construction the insured's right 
of action mlght be barred before it had accrued. 

a. Same—Intkkbst— Aliénation— "Salb, TaiNSFEB, oh Oonvsyanoe"— Mobt- 

QAflB. . . ..■■•' ^ 

The poiicy also provided that "the interest of the insured is the entire, un- 
cohditipnal, and sole ownership of the property, and that the polîcy shall 
becomèvoid by the sale or transfer, or any change in title or possession, of 
the property , insured. whether by légal process or judicial decree, or volun- 
tary transfer or conveyance, " etc. At the time the poiicy was issued there 
was an ouliétaiidlng mortgage on the property, and the insured, after receiv- 
ing the poiicy, executed another mortgage upon it. Seld, neitber of thèse 
mortgages was a voluntary sale, tran^er, or conveyance oi the property within 
the meaning of the poiicy, nor dld either hâve the eflect to vitiate the poiicy; 
especiall^ as the insured was asked no questions as to any outstanding mort- 
gage, and made no agreement as to future ones. ' 

At Law. 

H. W. Ôhyrwweth, for plaintiff. 

Stevms & Morris, for défendant. 

BuNN, J. Tbis is an action bronght to recover a loss nnder a poiicy 
of insurance against fire issued by the défendant company to one G. 
Friezen, and afterwards duly assigned to the plaintiif. A jury was 
waived by the parties in writing, and the case tried before the court. 
The facts are stipulated, and are as follows: The insurance company hâve 
had an agent in Wisconsin, located at Milwaukee, since 1880. The 
poiicy was duly issued by the défendant company on April 8, 1885, by 
which they insured the said C. Friezen against loss by fire upon his two- 
story frame hôtel building and addition, situate in Glyndon, Minnesota, 
and the furnituretherein, in the sum of $1,200. Éighthundred dollars of 
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this was upon the building, and four hundred upon the furnîture therein, 
beds, bedding, etc. On June 23, 1885, the building and furniture in- 
suxed were açc|dèntally and by niisfortune totally destrpyed by fire. 
Tbe insurçid, immediately upon the happening of the fire, gave notice 
thereof to. the Company, and as soon as possible, to-wit, on thirty-first 
July, madeand renderedto the défendant proofsof the loss, amounting 
to$l,09S.'30'. The plaintiff, upon assignmént of the policy and cause 
of action to her, demanded paymeht, but the Company declined to pay. 
On the teutb of September, 1885, the défendant company, through its 
agent at Chicago, demanded of the insured that he submit to an exami- 
nation under oath touching the loss, and insiated that the company had 
the right to hâve such examination take place at their office at Pittsburgh, 
Pennsylvariia, but offered to allow the insured to be examined at their 
office in Chicago. The insured ofiféred to submit to examination at his 
home inGlyndon, or at any point in Minnesota at a reasonable distance 
from his home. They could not agrée upon the place for examination, 
and afterwards, in February, there was some move to arbitrate the ques- 
tion; the insured offering and demanding that it be arbitrated, and set- 
ting a day for such purpose, aijd notifying the défendant company . But 
ho arbitratiôn or examinatioù was eVer had. There was a chattel mort- 
gage for $1,100 executed by the assured on March 18, 1885, upon the 
furniture of the hôtel, and which was still subsisting at the time the 
policy was issued; and after the issuance of the policy, on June 17, 1885, 
Friezen executed a second mortgage upon a portion of the property, to- 
wit, the pool-table and some other articles of saloon furniture, to seeure 
the sum of $ll5. There was no delivery or change of possession of the 
property under ejther mortgage, and nothing to show when either of 
tbem was to hecome due. 

The défendant makes three défenses to the action : (1) That the court 
has no jurisdiction of the subject-matter of the action, or of the défend- 
ant corporation; (2) that the action is barred by the six-months limit- 
ation provided for in the policy for bringing the action; (3) that the 
plaintiffis barred from recovering on account of the two mortgages upon 
the Personal property on which $400 of the insurance was placed. 

This case was before the court on a former occasion upon demurrer, 
when the sanie questions as to jurisdiction of the court were relied upon 
and decided, and it was then held that, as the action waa transitory in 
its hattire, it was not necessary to bring suit in Minnesota, where the 
property was situate; and that, as the summons was served upon the 
company 's agent in Wisconsin, and the company, by its attorneys, had 
put in a gênerai appearance in the action, and taken steps to remove the 
case into this court, that the court had acquired jurisdiction of the case 
and of the person of the défendant. I see no reason for changing the 
niling then made. See amte, 349. 

Bearing upon the other défenses above named, are the following pro- 
visions in the printed portions of the policy: 

"(1) The assured hereby covenants and agrées that any application, plan, 
Burvey, or description referred to in this policy is true, and shail be and form 
v.30F.no.5— 23 
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part of this policy, and a warranty by the aasured that no fact material to the 
risk, or relating to its condibion, situation, or occupancy, haa been coneealed 
nor misrepresented, and that the interest of the assuredtherein has been truly 
stated to this company; it being understood, unless otherwise expressed in 
this policy, that the interest of the assured is> the entire, tinconditional, and 
sole ownership of the propeity, and that ail buildings intended to be insured 
by this policy stand on ground owned in fee-simple by the assured. 

"This policy shall becoine void and of no effect by the sale or transfer, or 
any change in title or possession, of the property insured, whether by légal 
process or judicial decree, or voluritary transfer or conveyance. 

"The amount of sound value and of the loss or damage shall be determined 
by agreement between the company and the assured; but if at any time difEer- 
ences shall arise as to the amount of any loss or damage, or as to any ques- 
tion, matter, ov tbing, (except the validity of the contract, or the liability of 
the company,) concerning or arising out of this insurance, every such différ- 
ence shalljfl,t the requestofeither party, be submitted, at equal expansé of 
the parties, to compétent and impartial persons, one to bè chosen by each 
party, àiid tbë two so chosen shall sélect an umpire to àct trith them in case 
of tneir disagreement; and, until such an appraisement is held, the loss shall 
not be payable, ànd the award in writing of any two ôf them shall be binding 
and conclusive as to the amount of such loss or damage, or as to any ques- 
tion, matter, or thing so submitted. 

"The assured shall, whenever required, submit to examinations under oath 
by any persqn appointed by this company, and subâcribe to such examina- 
tion when réduced to writing, and shall also, as often as required, produce 
their books of aecount and other Touchers, or certified copies thereof, and ex- 
hibit the same for examination at the office of this company, in the city of 
Fittsburgh, and permit extracts and copies thereof to be made. 

"As soon after the fire as possible, proofs of loss, being a particular state- 
ment of the loss, shall be rendered to the company, signed and sworn to by 
the assured, stating such knowledge or infoi:mation as the assured bas been 
able to obtain as to the origin and circu instances of the are, and also stating 
the title, and ail other insurance covering any of the property, and the copy 
of the writteri |pai:ts of ail policies, and the occupation of the entire premises. 
The assured shall also fumishsuch further particulars, and such certificates 
of a magistrate or offlcer çharged with the duty of investigating Ares, as may 
be required. And if loss or damage be daimed upon buildings, flxtures, or 
machinery, the assured shall, if required, furnish plans and spécifications 
thereof, which shall form a part tif the particular statemënt or proof of loss. 
The claim shall not be due and payable until sixty days after the full comple- 
tion of ail the requirements herein contained. 

"It is furthermore hereby expressly provided and mutually agreed that no 
suit or action against this cpnipany;for the reeovery of any claim by virtue of 
this policy shall be sustainable in âny court of law or chancery until after an 
award sheQl hâve been obtained fixlng the amount of sUch Claim in the man- 
ner therein provided, and after pfoôîs of loss hâve been 'rendered in due form 
to the couipany, nor unless such suit or action shall be commenced within six 
monthsnext after the fire hàs occurred." 

1. Is the action barred by the six-months limitation in the policy? 
The loss occurred on June 23, 1885. Proofs of loss were made and ren- 
dered to the company July 31, 1885. By thé provisions of the policy 
the loss was not pay^àble ulitil 60' dàys àfter prodf bf loss, or uïatil Sep- 
tember 30, 1885. The summèns was sérved on Ifebruary 24, 1886, and 
a gênerai appearance in the action made by^ the company ou March 2d 
foUowing, so that, if the six-months limitation Commenced to run from 
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the dày :(^the'fire, tHfe action îsbarred. If from the time when the ac- 
tion might hâve been commènced, which was 60 days after proofs of loss, 
or September 30th, then the action was brought in time. 

It is évident a literal construction of the six-months clause, standing 
■apart from the other provisions of the policy, would bar the action. But 
I am of opinion that ail the provisions should be Considered together; 
and, if possible, such a reasonable construction given them as will give 
properefifect to each part, because it should not bé considered that it was 
in the contemplation of the parties that any one of thèse several pro- 
visions should be inoperative. Now, if a literal construction shall be 
igivèn to the six-months clause, what will be the efféct? Hère are vari- 
ons provisions bearing materially on the question of time, — ^that allow- 
ing examination under oath, and the production of books and vouchers, 
and more especially the provisions respecting arbitrators, and the one 
giving 60 days ih which to pay after ail thèse things hâve taken place, 
and the àmount of loss fixéd by an award. An arbitration is like a law- 
suit in this, at least, that it takes time. Arbitrators must be agreed 
upon who will take upon themselves the duties of investigating the facts, 
and making a just award j witnesses must be had; adjoummentsand con- 
tinuances must hâve been contemplated, — for thèse are among the usual 
incidents to an arbitration. So that it is easy to see, considering what 
the parties must hâve had in view, without fanlt on the part of either, 
and using ail the diligence in their power, four months might very well 
be taken in arbitrating the question of loss and ail the other questions 
between them before a final award could be reached. Then no action 
would lie ontil 60 days more had elapsed, when the 6 months from 
the time of the fîre would be gone, and the assured's right of action gone 
with it, if a literal construction is to be given to this provision. Would 
not such a construction defeat the provision itself, because a reasonable 
time must be given for the assured to assert his right? It is not in the 
power of the parties to give a right of action in case of a loss, and at the 
same time provide that there shall be no reasonable time in which to as- 
sert it. I ' 

It will be seen that. under such a construction, four months is the 
utmost time the assured would bave in which to bring his action, al- 
lowing that no time at ail were taken for making proofs of loss, for ex- 
amination under oath, and for arbitration. This would seem like a 
rather short time, and, if it were yet an open question, it might be well 
to consider how far the limitation provided by law, which in this case 
would be six years, may be shortened and shrunk by the greed of one 
or other of the contracting parties. But the law is settled that it is 
compétent for the parties to agrée upon a time shorter than that allowed 
by law, provided some reasonable time is given in which the party may 
assert his right in court. 

In Riddlesbarger v. Hartford Ins. Co.,1 Wall. 386, the limitation was 
12 months, and the court sustained it. In McFarland v. Peabody Ins. 
Co., 6 W. Va. 427, the provision was 6 months, and the money due 
90 days after' proof of loss made. The company ofifered to prove that 
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the suit was begun (as the fact was) more than 6 months afler the 90 
days bad expired, when the debt became due. The court held the pro- 
vision binding. 

There are many other cases where a twelve-months and six-naonths 
limitation bave been eustained; but in ail cases I bave been able to 
tind, excepting two, where the question bas beèn raised, the six months 
or twelve months bave been beld to run frora the time the cause of action 
accrues, and not from the time of the loss. Such a construction seems 
to be unavoidable in order to giy&the assured any reasonable time after 
the debt becomes due in wbich to bring bis action. 

The Company having secured itself against action brought for 60 days 
after the amount of loss is flxed by arbitration, it could hardly bave 
been within the contemplation of the parties that this same 60 days, 
during which the remedy is suspended, should constitute a part of the 
six months which the assured is to bave in which to bring bis action. 
Indeed, there is no légal liability until the 60 days bave expired, and 
certainly there could be no great propriety in providihg for a time for 
bringing the action which should cover a period when there was no légal 
liability on the part of the conipany to be sued. It would be some- 
tbing more than absurd to give the insured six months in which to 
bring action, and at the same time provide that a large part or the whole 
of the time so given should be taken up by a period when there is no 
légal liability, and no action can be brought. It wûuld savor too much 
of cutting off the remedy entirely. Such a construction would make 
the différent provisions as to time wholly inconsistent with one another. 
It is, I tbink, more rational to say, considering thèse provisions as to 
time altogether, that what the parties contemplated was that, after the 
loss became due and payable, the assured should bave six months within 
any part of which time he might bring his suit. Such a construction 
préserves the rights and remédies of the parties, and does justice te 
both; while the other construction might in many cases, without any 
fault on the part of the assured, eut off his remedy by, giying him no 
time, or an unreasonably short one, in which to assert it, which thelaw 
would not allow, as being against public policy. The languàge of thèse 
provisions is that of the company ; and, if there is any uncertainty about 
the meaning, it should. be construed most stronglj' against the party 
using it, and in favor of the assured as he might be reasonably pre- 
sumed to bave understood it. See the following leading cases, where 
thè same construction bas been placed upon similar provisions: Barber 
v. Pire & Marina Ins. Co. of Wheding, 16 W. Va. 658; Ckandler v. St. 
Paid Pire & Marine Ins. Co., 21 Minn. 85; Steen v. Niagara Kre Ins. 
Co., 89 N. Y. 315; Spare y. Home Mut. Ins. Co., 17 Fed. Rep. 568; 
Hay V. Star Pire Ins. Co., 77 N. Y. 235; Mayor of New York v. Hamilton 
Pire Ins. Go., 39 N. Y. 45; EUis v. Council Bluffs Ins. Co., 64 lowa, 507, 
20 N. W. Rep. 782; Longhursty. Star Ins. Co., 19 lowa, 364; Hennessey 
V. Manhattan Pire Ins. Co., 28 Hun, 98. 

We bave been referred by défendant 's counsel to a manuscript opinion 
by Judge McAllistbr in the appellate court for the First Illinois dis- 
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trict, în the case of AUemania Ins. Oo. v. LMe, in an action upon a pol- 
icy like the one in suit, and issued by the same Company, where a 
différent rulittg was had, though this précise question does not seem to 
hâve been presented. In that case the fire occurrèd on August 23d. 
The action was begun February 24th foUowing, six months and one day 
after the fire. The trial court was asked by the défendant company to 
instruct the jury that if they believed from the évidence that the prop- 
erty was destroyed by fire, and that such fire occurrèd on the twenty- 
third day of August, and that suit was not commenced until thetwenty- 
fourth of February, then thé plaintiff could not recover. This instruc- 
tion the court refused to give as asked, but modified it, by telling fhe 
jury that what the facts were as to when the fire occurrèd, and when the 
property was destroyed, must be determined by the jury by a considér- 
ation of ail the évidence in the case. A verdict being found for the 
plaintiff^ the appellate court reversed the case, holding that the instruc- 
tion asked by the défendant should hâve been given; that the six 
months began to run from the day the fire flrst occurrèd, August 23d, 
and that there was no question to submit to the jury as to when the 
property was destroyed, and that the instruction given on that question 
was erroneous. Probably the reason why the question raised in the case 
at bar was not presented to the court, and decided in the (hseoflAttk, was 
that the suprême court of Illinois, in the case of Johnson v. Humboldt 
Ins. Co., 91 111. 92, had already decided the same question adversely to 
the construction now contended for by the assured, which décision was 
bindiiîg on the appellate court. That case and the case of Fulkim v. 
New York Union Im. Go., 7 Gray, 61, are the only ones I bave been 
able tofind, though there may be others, which hold that the clause 
limiting the time for bringing the action should reçoive a literal con- 
struction according to its plain meaning standing alone, and without 
référence to the other provisions bearing on the question of time. They 
are both expressly disapproved by the New York court of appeals in 
Steen v. Niagara Pire Ins. Co., 89 N. Y. 315. And the Illinois case is 
disapproved in Barber v. Mre & Marine Ins. Co., 16 W. Va. 658. The 
court in each of those cases appear to havé foUowed the usual rule of in- 
terprétation that a provision of a written instrument is to be construed ac- 
cording to the natural and plain meaning of the words, without référence to 
another qualifying rule that where there are différent clauses which, ac- 
cording to such rule of interprétation, would be in conflict with each 
other, they should ail be construed together, and such a construction 
given them, if possible, as will give proper efiéct to each part, without 
doing violence to either. 

2. Was the policy made void by the mortgages upon the personal prop- 
erty, one executed before and the other after the risk was taken? It 
seems quite évident, as was said by the court in Commercial Ins. Oo. v. 
Spankneble, 52 111. 53, that a party claiming such a forfeiture is stricti 
juris, and must bring himself strictly within the clause of forfeiture to 
defeat the right. Thèse various provisions in the policy, bristling with 
conditions intended to hedge the right of the underwrit«rs, and contâinèd 
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iji tbe pfmted portion oftKê poîiey, are put thérè bythe cotripany, âiid 
for its,b,enefit, before any cbntracïof insurance is made; If there is any 
açabiguity in the lànguagesoas tdrender it capable of two constructions, 
that sbould be adopted .which will give efifect to the policy, and carry 
out the intention oftbe parties; because it must be considered, in the 
absence of fraud, to hâve been within the contemplation of the parties 
when the insurance company bas issùed its policy, and accepted the 
preminm; that in case of a iloss the coœpany is to pay, unless there bas 
been soiue clear and manifest breach of the conditions on the part of the 
insured which worksa forfaiture of his right. 

' Now, the language ôf the policy in regard to title is that "the interest 
of the assured is the entire, iuncônditional, and sole ownership of the 
property,:and that the policy shall becdme void by the sale or transfer, 
or any change in title or possession, of the property insured, whether 
by légal process or judicial decrèfe, or voluntary transfer or conveyance." 
Was the nr*ortgagor the entire aiid sole owner of the property within the 
meaning of the first clause, when the policy was issued, or does the sub- 
séquent mortgag© constitute a voluntary sale, transfer, or couveyance of 
the property,; the mortgage not being foreclosed, i)or the possession of 
the assured disturbed? I think both branches of this inqUiry must be 
answered in favor of the insured. . A mortgage, unaccompanied by any 
change in. the possession, is nota sale, transfer, or aliénation within the 
ordinary acceptation of thesé terms. The mortgagor is stUl the owner. 
A mortgage iS an incumbrance upbn the property created for the pur- 
pose of seçuring the payment of money, but it is not a sale or aliénation, 
within theusually accepted meaning of those words. The mortgagor 
still retajns the exclusive possession and the gênerai right of property, 
and bas the same insurable interest that be had before the mortgage was 
exeçuted, as, if the property burns, his debt remains unpaid, and the 
entire loss falls on him. It does not appear any questions were asked 
the insured, in regard to incumbrances upon the property ; and, if it had 
been intendëd tbàt he should guaranty that the property was free from in- 
cumbrance»alid that no incumbrahce should in future be put upon it, it 
would havË! been an easy inatter to bave used language to convey sucb a 
meaning clearly As nothing is said of mortgages, and the language 
used does not necessarily or fairiy include mortgages, it must be pre- 
sumed' that, the parties did not intend to provide against theni. 

If a moi^tgage constitutes an altération or change in title, it is not such 
a one as is specified in the policy. It is not a sale or transfer, either by 
légal procça,^ or judicial decree, or by voluntary transfer or conveyance. 
The terms "entire and sole ownership," as used in the policy, is calcu- 
lated to distingviish the ownership which the assured must bave from 
that of a part ownership, which the policy would not allow. Nor is the 
interest of the mortgagor otber than unconditionai, as is that of a pledgee 
or mortgageeij which is conditiohal. Of course, if the debt is not paid, 
the mortgagee may seize and sell the property; but so it migbt also be 
sei?ed .and sold on attachment or exécution, which sale in' either case 
would conx© îwithin the conditions of this provision. It was lately ruled 
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in the Eighth circuit, in the case of WaUer v. Northern Assur. Cb. , 10 Fed. 
Rep. 232, under a similar clause, where the interest of the assured was 
that of a mortgagee in possession instead of being the gênerai owner, 
that a failure to disclose that fact rendered the policy void. The inter- 
est pf the assured was a conditional one, and he was not the owner, 
whereas he had stipulated that his interest was uncônditional, and that 
he was the sole owner. ■ 

It seems to me clear upon principle, and I think the adjudged cases 
quite uniform in holding, that either a chattel or real-estate mortgage 
execuled before or after the policy is issued, does not corne within such 
a provision as that contained in the policy. I refer to a few of the lead- 
ing casesî Krmk v. Birmingham Ins. Co., 91 Pa. St. 300; Judge v. Con- 
necticid Inà. Cb., 182 Mass. 621; Garaonv. Jersey Oity Im. Go., 39 Amer. 
Rep. 584; Ckynrnerdaî Ins. Go. v.Spcmhneble, 62 111. 53; Hartford Ins. Go. 
v. Walsh, 54 m. 164; Awara Mre Ins. Go. v. Eddy, 55111. 213; Loyv. 
Home Ins. Go., 24 Minn. 315; Smith v. Monmovih Ins. Go., 50. Me. 96; 
Shepherd v. Union Mut. Ins. Go., 88 N. H. 232; By&s v. Insurance Go., 
35 Ohio St. 606; Van Deurniv. Charte Oak Jm. Cb., 1 Rob. (N. Y.) 55. 

The plaintiff is entitled to a judgment for the sum of $1,098.30, with 
int^est at 7 per cent, from September 30, 1885. 



EiSABT and others v. Mutdal Réserve Fond Life âss'n. 

{Oireuit Court, B. J). Mùsouri, March 24, 1887.) 

1. Life IksuRaNcb— Pleadihg — Misjoindeb. 

Wlierè a policy of insurance provides for the payment of différent sums to 
différent parties, it is improper for the beneflciaries to Join in one action to 
recover the several sums due. 
3, Samb— Amendmbnt— Pbocbsb. 

Where, however, ail the beneflciaries hâve joîned, and a demurrer to the 
pétition has been sustained, it may be ordered that each plaintiff file his sep- 
arate pétition tipon his cause o^ action, and that the défendants be ruled to 
answer without f urther service of process. 

At Law. On demurrer to pétition. 
TT. B. ï^ompsom and Jf. AfcJTeagi, for plaîntiffs. 
' PF. C &Ja«. Cf. Jones, for défendant. 

BBEWERi J; This suit is on an insurance policy for $10,000. The 
policy provides for the payment of $2,000 to one party, $1,000 to an- 
other, and s6 on. Ail the dififerent parties in interest, beneflciaries in 
the policy, hâve joined in one actiohj and the demurrer is on theground 
of improper joinder of causes of action. The pétition states thé condi- 
tion under which the policy matured. It states the promise on the part 
of the insurancôi Company in one instrument to pay dififerent sums of 
Hi(^ey to différent parties. Of course; there may be s unity of interest 



360 .::' : FEDERAL EEPOETER. 

in. tlie sùbject-matter ofthe action", butthere îs no unîty of intèrest in the 
relief desired. If, for instance, one of thèse beneficiaries is' pâid, the 
others' hâve no intèrest in and are not prejudiced by that payment; and 
ho has noi intèrest in the mbriey which is due the' other beneficiaries. 
Each onehàs'a separateinterest'i» themoney which by the terms of the 
policy. is payable to him orto heri I think, theréfore, under the prac- 
tice which obtains, and the rule laid down under the state Gode, the de- 
murrer wîU Jlave t» bè sustâined/'-'iBut ail the parties plaintiff are in 
court. The défendant is iil^court. '»!A.ll the causes of action are stated, 
and I think it is within thôpow^erof the court, ànd the order will so be 
made, after sustaining the- dem;arrer, that ekoh plaintiflf may file his or 
h«r petitioà upon his orHeicaviié of action, and without other procesa 
the défendant will be rùledtb answer Within 30 dayseàch pétition. 

I may add that in this niàttei*, although my Brother Thayer sat with 
me on the berich, he toot no part id. the décision, it being disposed of 
by mysèlf alone. 



AuPFMOBDT and Otliëfs «^; Hedden, Côllèctor, 



(Circuit Court, s. I).Mw_ York. December 10, 11, 1886.) 

1. CUSTOIIS DOTIES— ReAPPUAISEMENT— RlQHTS OF IMPORTER. 

The impoiiter , has a right to b.e f présent when the reappraîsers yîew his 
good«,t6'see that they are his goods.and to makè âuch statements as are per- 
tinent to the case. 

2. SaMB— POWEESOF EËAKPKAIêBBS-n-WlTNESSHS. , :i' 

The reappraisement is an appraisal on view, and the reappraîsers hâve the 
power to ascertain the value of.the merchandise by reasonable ways and 
means, (Rev.ç^t. U. S. § 2903,) .^|id to détermine what witnesses, if any, it is 
proper for them to examine. ,. 

3. Same— Merchant Appbaisbr NÔT AK "Officeb." 

The merchant appraiser is not an "offlcer,". wîthln the meanins of article 
; 3, § 3, of the constitution of the United States. 

4. Same— ExAOTiOJî of Fee. ,. . 

The exaction by the collector of «ustoms, of the importer, of aifee for the 
compensation of the merchant appraiser, is unauthorized by law. 

The issue involved in this case was the legality of reappraisement pro- 
ceedings before the United States gênerai appraiser and merchant ap- 
praiser, at the port of New York, on ApriL 8, 1886. The plaintiffs, C. 
A. Auffmordt & Co. , imported froni Bremen, per the steamer Main, cer- 
tain manufactures of silk and cotton, which were entered at the custom- 
house at the port of New York on March 13, 1886. The value of the 
merchandise in the invoice was 6,249 francs 50 centimes. After deduct- 
ing the charges as expressediin the invoice, it left the value at 5,977 
francs 20 centimes. The plaintiffs, at the time of making their entry, 
voluntarily addedto the invoice value 1,092 francs 80. centimes, making 
the entered value of the goods 7,070 francs. The collector of customs 
at the port, df New York, upon an examination aiid appraisal of the 



adffmorDt ». hedden. 361 

goods, aâvàliced the valuation -théreof to the sùm of 7,510 francs 10 
centimes, and payaient of duties was exacted upon the additional num- 
ber bf francs, to-wit, 440 francs 10 centimes. No penalty was exacted 
or paid. Thé plaintifiFs, où March 22, 1886, gave to the collector notice 
of dissatisfection with such' appraisement, and requested a reappfaise- 
mént pursuant to làw, (Re*?^. St. § 2930;) on the receipt of which Col- 
lector Heddèn, the défendant, selected and appointed James C. McCreery 
as à mèrchaht appraiser, to be associated with United States General Ap- 
praiser Browetl to examine and appraise the value" ofsaid goods agree- 
ablyto the provisions of the statute. 

Thé plaiiitifife, at the time they lodged with the collector their notice 
of dissatisfabtion with thé origiriàl appraisementof their goods, paid à fee 
of $10 to the ëôllector, to cover the expense or éompensation of the mer- 
chant apptaisér on the reapprâisement. Upon thé reàppraisèment the 
veflu^îon' put Upon the 'godds' on the original appraisement was sus- 
taiîieâ, and the plaintififs' paid the additional duty oh such valuatioiï, to 
rëcovèr'whibhthis action was brought. 

The plàiiitifiFs protested against the legality and validity of the reap- 
pràïfeèment prbcèedih^s in à'voluminous protest, claiming, among other 
things, that th« plaintiffs were excluded from such proceedings, ând 
wei'e not âltowed to be présent, personally or bycouiisel, nor to examine 
àr cross-éxkmîhe witnesses; that they were prevented from eiamining 
tbe written stàtements of the witnesses called for the governraent on said 
reapprâisement; that the merchant appraiser was nôt legally qualided 
or compétent to act in thàt capacity; also that the appoiritment of the 
iTwdiant appraiser was unlawfnl and void; that the collector had no warrant 
or auihority to appoint Mm, nor had he any lawful qualification or right 
to act ôfBcially in the premises; that the reappraising ofiBcers disregarded 
thé évidence, and acted lipon their own supposéd knowledge, and that 
their décision was contrary tb' the facts and évidence, and contrary to 
law; and that said reapprâisement was altogether irregular, unlâwful, 
fraudulent, and void. Plaintiffs also protested against the pay ment or 
exaction of the sum of $10 to cdver the fee of the merchant appraiser. 

It was shbwn by évidence that the merchant appraiser was selected 
and appointed by the collector; that the plaintiffs, by their agent, were 
allowed tio bè présent upon the reapprâisement to make a fuU statement 
conceming the goods and their value, and such explanations and stàte- 
ments as were pertinent to the case; that samplesof the goods were on a 
table before the reappraising board; that the cases of the goods were in 
an adjoining room, accessible by an open door; that the plaintiffs did 
not réqUest the Ijoard to examine any witnesses On th€ir béhalf, nor to 
hâve counsel présent; that the plaintiffs were familiar with the usual 
course of business upon reapprâisement proceedings, and knew they 
wonld not be allowed to be présent to cross-examine nor to read the 
dépositions of the government witnesses, nor to hâve counsel présent, nor 
to remain before the board after making their stàtements. ït was shown 
that, by a rule in' force, the plaintiffs would not be allowed to be présent 
in the adjoining room where the cases of goods were, during the inspec- 
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tion and]e:^njînation of the, saçie by witnesses, on such reappraisement 
proceec^ingç; 

A letter of tbe secretary of the Ireasury to the United States gênerai 
appraiser at IsTew York cityj dated June 9, 1885, (Synopsis of Décisions, 
Treasury Department, Np.; 6,9(57,) was read in évidence, and it was 
daimed by the plaintiffs that tbe reappraising board acted under stress 
or duress of this letter, and of otber treasury régulations, and did not 
exercise, tfaeirownpower and discrétion in making or conducting sucb 
reappraisement proceedings under sections 2902, 2930, Eev. St. 

The plaintiffs' attomeys moved for a direction of a verdict for the 
plaintiffs, çhiefly upon the ground of the unconstitutionality of section 
2930. qf the United States Eevised Statutes, contending that under arti- 
cle 2, § 2, of the constitution of tbe United States, congress bad no power 
tp vest tbe appointment of a mercbant appraiseç in flie coUector of tbe 
port, wbp is not tbe bead of a, department; that tbe mercbant ap- 
praiser w^s, an "officer," and tbe constitution limited the power of con- 
gress to vest the appointment of sucb "officer" to the président or courts 
of law orjbeads of departments; and that tbe iperchant appraiser was 
also one of tbe.officers included in^ithin the provisions of the civil service 
actof 1883, (22 U; S. St. at l>rge,.403.) 

Mr,.^ema,in, for plaintiffp, dted Eev, St. U. S..§§ 2930, 2929, 2614, 
2616,261,8, 55Ô1, 5451, 5448, 2922, 1, 2949, 2902, 2906, 2907, 2910, 
2912, 2913, 2946, 2903, 2609, 2538, 2539; St. 1883, Eev. St. §§ 2940, 
2843, 2908, 2530, 1415, 2630, 2536; St. 1799; Treas. Eegs. arts. 472, 
473,, 466, 467; Const.jU; S- Mt. ^, § 2; Isdin v.Heddm, 28 Fed. Rep. 
416; U. S. V, Maurice, 2 Brock. iG2; Robinsonv. Chamberlain, 34 N. Y. 
398; Phttv.JEfeach, 2 Ben.; 316; IJ. S. v. Afawrice, 2 Brock. 107; 2 Op. 
Attys. Gen. 211; 13 Op. Attys. Gen. 518-521; 2 Op. Attys. Gen. 413; 

4, Op. Attys. Gçn. 162; 8 Op. Atiys. Gen. 41; Trade-marh Gam, 100 U. 

5. 98; Virginia.Goupm Cases, 114 U. S. 304, 5 Sup. Ct. Eep. 503; AUeti 
y. Louisiana, 105 U. S.;83; Champagne Cases, 3 Wall. 114. 

, Afr. PlaM, in reply, and moving for a direction of a verdict for de- 
fendant, quoted Qelherrtian y. Merritt, 19 Fed. Eep. 408; Burgess v. Gon- 
•cerse, % Cyrt. 219; Goodseîl v. Briggs, 1 Holmes, 299-302; FaUeck v. 
J5aT7ie2/, 6 Blatcbf. 38; Ranldn y. Hoyt, 4 How., 335; HiUon v. Merritt, 
110 U. S. "97, 3 Supl et. Rep. 548; Tucker v. Xone,, Taney, 146; Banga 
V. MascweU, 3 Blatcbf. 135; Schmairey. Marwdl, Id. 408; Vaccariv. Maos- 
«)eH,Id. 368-376,- Yznaga v. Peadee, 1 Cliff. 498; U. 8. v. HartweU, 6 
Wall. 885. ; 

;;3Vemaw (fc î^fer, for plaintiffs. 
Stqihen A. WalkeTfXJ.S. Atty., and Heiiry Ç, PlaM, Asst. U. S. Atty., 
■for dépendant. .. 

û^l^VVHEEyîR, J., (praMy.) Tbis constitutional question, of course, is 
^^W'tp me. . I think "officer,'' as it oçcurs to me now, means one with 
public duties somewhat continuQus in their nature. Thèse mercbant 
appraisers, if I rigbtly copstrue the la w, are appointed for each case. 
The theory of tbe l&%is that the colkctor appoints a mercbant appraiser 
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for each occasion; and,if two or thrèe reappfaisœeôts are àcted upon at 
the same time, it is not because the merchant appraisêr holds the office 
for a day or an hour, or a quarter of an hour, or for a month; but it is 
because the same man may be appointed in two or three instances to act 
on more thari one appraisal, and he acts on several at the same time. I 
do not think an appointment of a merchant appraisêr for a day, to hear 
any cases that might coma before him, would be good. I don't think 
that his oath applies for a day or a week. I think he should be sworn 
in every case. 

The merchant appraisêr is a statutory reviewer for each case. He 
does not hold an office, but just merely holds a dèiignation for that one 
thing. That is my présent impression. The merchant appraisêr is 
called in; designated by the collecter to act upon a case; to appraiseon 
view. Their importance bas not been overestimàted by the counsel, 
because there is no appead from their détermination. What they do is 
final, when they do it regularly. I think I am not called upon now to 
say anything more about the constitutionality of this law. I should not 
feel warrantëd to say, sitting in this circuit court, that a law was uncon- 
stit;utional which has stood so long, and been challenged in so many 
ways, but which never was challenged in this way before. 

As to the other questions raised by the évidence, I entertain the same 
views that I did wheh the case of Isdin v. Hedden waa tried on this sub- 
ject before me : that it is the right of the importer to be présent by him- 
self or his agent. I do not gather frôm the testimony, as given hère, 
that the plaintiffs or their agent understood that they were in any way 
excluded from their goods, which were in the adjoining room. I un- 
derstand him to say that when his appraisal was going on he was at per- 
fect liberty to be in the room where the goods were, and point them out 
to the appraisers, but not to the witnesses. , ,1 understand him that there 
was a notice on the door that led into that room that nobody would be 
allowed in there when tl^e witnesses were examii^ing the, goods. When 
his case was up, and the merchant appraisêr and the gênerai appraisêr 
wer& therei if he had wanted to, he could bave gone into the room,, and 
pointed otrt any of the goods he had a mind to. He was askedtomake 
his Stâtemenfe, and understood that he had the right. He didn't ques- 
tion but that the samples they had were the right ones. He stayed there 
as long as hë wanted to, to do anything about pointing out his goods. 
I thiiik the importer was entitled, to that ; to be there when the afipraisal 
waà raade;to point out his goods; to know they were his goods; to 
illustrate them, and exhibit them in any manner he.saw fit; and to pré- 
sent to the appraisers any views he had. ,1 think he had that right; 
but I am not able to say from this évidence that there was anything 
tending to show that he was denied that right. 

There is one other point upon which I am nôtlclear ; that is, when this 
board takes testimony, (and whether they will take itat ail or not they are 
to décide for themselves,) whether they are bound to let the importer know 
that they are taking it; or, if they let the importer know they hâve taken 
it, whëtiberithey are bound to/let him know , what itis so he may answét 
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it. But myimpressionisthatthat is disoretionary with the board; that 
they may make inquiry by what they deem to be proper ways and 
means; and that tfae importer must rdy uppn tbeir faimess and judg- 
ment as to what testimony theyidô take, and the weight they give to it; 
that the fact that the importer was not informed who the witnesses were, 
and what they testified to, and given an opportunity to cross-examine 
them^ and an opportunity to meet'itj does not constitute a valid objection 
against' the reappraisement. 

I do not think we hâve compétent proof hère to be submitted to the 
jury tending to show that the général appraiser and merchànt appraiser 
were so'hampered by''instractions as to what they were to eonsider, and 
the weight.they were to give to theievidence, and the évidence thèy should 
take,' that; they did not do: what they saw fit about it. I think that the 
bbard had'à perfect right to do what they thought was fit, and nobody 
else- had ànyright to contrbl them in âny way. If there was évidence 
to show that they were hampered by instructions in any way, and did 
not ireeiyexercisethèirown jùdgnient, I should think the importers did 
not hâve agood reappraisementi ' But every such thing is dënied. They 
were swom,' and they met, ^nd they acted just as they sàw fit, so far I 
think as this évidence shows.' ; ' 

On the testimony presented h4*el see no way but to direct a verdict 
for the defiaidant, except as to the $10 paid to the collectoras a fee for the 
merchànt appraiser. I think tke; plaintififs should hâve a verdict as to 
that. Verdict direcledaecordingly. 



United States v. Certain Diamonds. 
(Diatriet Court, ir. ï>. lUinoia. March 14, 1887.) 

OUSTOMB DUTIEd — FOEPEITURIl OF SmuOGLBD GoODS— BoNA FiDB PoKCHASEB. 

In a, pfoceeding to forfeit gOod^that hâve been smuggled into the United 
States, it jt is Bhown that such gopds were actually smuggled or brought in in 
fraud bf the Irevenue laws, the government will be entîtled to a decree of for- 
feiture ùnder section 12 of the act of congress of June 22, 1874, notwithstand- 
ing the- cliylmant of such goods pqrchased them in good faith and for fnll 
value, as section 16 of said act, requiring the submission to à jury of the dis- 
tinct; âiid separate proposition wfiether the alleged a'cts were done with an 
actual intention to defraud the government, and requiring, a spécial flnding 
of the jury as to such fact, only means that the forfeiture cànnot be enforced 
withoùt showihg that the goods weré willfuUy and intentidnally imported in 
fraud of the revenue laws, and has no application to a bonà fldè purchaser to 
wliom knowledge of their illicit character was not brought home. 

: W. G. jEWi^, U. S. Dist. Atty..,fortheUnitedStateSj 
P. II. SAermowi, for détendant. 

. Bijodgett, J. This is a proceeding by information to forfeit certairt 
diamonds, on the grounds (1) that they were fcnowingly and Willfully 
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smuggled and clandestinely introduced into the United States, without 
payment of duties, and with intent todefraud the revenue of the United 
States j (2) that, being dutiable articles of merchandise, they were know- 
ingly imported and brought into the United States with intent to de- 
fraud the revenue thereof, without being passed through the proper 
custom-house, and without being submitted for examination to the proper 
officers of the revenue. 

The dianionds in question were seized by the revenue officers of the 
United States at this port while in possession of one Jeremiah Monroe, 
and the proof shows that they were smuggled into the United States in 
1885 by one Harriet Lloyd, who sold them to Monroe for what is stated 
to hâve been about their cash value. Monroe has appeared and ihter- 
vened in this proceeding, and claimed the property; and th^ only ques- 
tion is whether a forfeiture can be impdsed as against him. 

The proof on the part of the govemment tends to show that Mrs. 
Lloyd told Monroe, before he bought the diamonds from her, that she 
had smuggled them into this country. This statement Monroe dénies, 
i think the weight of the testîmony is that Monroe knew, or at least had 
reasonable pause tp believp, the goods were smuggled; but do not deéiii 
it necèssary to décide thé case on that point alone, as it is establishëd'by 
the prod^, I think, beyond doubt, that the diamonds in question were 
in fact brought into this cbuntry in fraud of the revenue laws, and that 
fact is sufl&cient, as I construe section 12 of the act of June 22, 1874, 
usually called the "Moiety Act," to entîtle the gôvernmént to a decrée 
of forfeiture, even if Monroe had purchased them ingood faith, and paid 
full value, without notice or suspicion that they had been smuggled. 
CcddweUv. U. S., 8 How. 366; U. S. v. Auffmordt, 19 Fed. Rep. 893. 

The contention on the part of the claimant is that section 16 of the 
act of June 22, 1874, which requires the court, on the trial of any cause 
prosecuted to enforce or déclare a forfeiture of goods, or recover the 
value thereof, to submit to a jury, as a distinct and separate proposition, 
whether the alleged acts were done with an actuail intention to defraud 
the United States, and require a spécial finding of the jury as to such 
fact, protects the bonafide purchaser of smuggled goods, unless knowledge 
of their illLcit character is brought home to such purchaser; but I do nbt 
fio construe this section, and think the true meaning of it is only that 
the United States cannot enforce a forfeiture of smuggled property with- 
out showing that it was wîllfuUy and intentionally imported in fraud Of 
the revenue laws; nor can they recover the value of the property as a 
penalty for the fraudulent importation from a wrpng-doer, if they shall 
electto sue for the value as a penalty, without such proofs; butin a suit 
for a forfeiture, which is a proceeding m rem against the smuggled goods, 
proof that some person who intervenes in his own interest, and claimsto 
oWn them, boUght them in good faith, without notice that they were 
fraudulently imported, cannot be allowed to defeat the suit. 

A decree of forfeiture will be entered. 
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î GuNN, Trustée, and others v. Savage and others. 

{Cwcuit Uouri, D. Ponneeticut. March 8, 1887.) 

Patents fob Inventions — Claims — Spbcu'ications — Dhaytings Supplyino 
Omisbionb. 

Wliere one part of an invention is properly Jescrlbed, and tli& second part 
îs not alluded to in the written ar descriptive part of tli,e spécification, but is 
slipwn in the drawings, and tie second claim is broad etiough to include the 
second portion of the invention if It had been properly desçribed in the spéc- 
ification, the drawings cannot supply the entire absence of written descrip- 
tion<] and enable the second claim ijo be so construed as to include the omitted 
portion çî the invention, 

In Equîty. . / 

Bowdôin S. Parker and Charles E. PerUns, for plaîntiflfs. 

Marcùa H. HoUxmb and Charles E, MtcheU, for défendants. 

Shipman, J. This is a bill in eqnity which is founded ùpon the aUeged 
infring(9mçnt of letters patent No. 314,189 and No. 31.4,192, each dated 
MarcK _lJ7j 1885, and each issued tp William Pearce; the first-mentioned 
patent being for improvements in diés for forging ox-shoes, and the second 
heing îfor an improved method of forging ox-shoes. Thé second patent 
is fpr' the method of making shoes by the use of thé dies of the first 
patent. " As the décision of this çasë dépends, in my opinion, upon the 
construction to be placed upon I^o. 314,189, it is important to give in 
full the substantiel part of the spécification, which is as folio ws: 

"ïhe design of my invention is to enable ox-shdes to be more easily, 
quiqlily, ^.nd cheàply produced by means of dies, tô which end said invention 
consista principally in the eonstrtiction of the dies, wherebyanumberof shoes 
may befOrged at one beat from a bar, subtantially as aïid for thé purpose 
hereinafter shown. It consista, further, in the séries of dies used for forging 
a shoé, substantially as and for the purpose hereinafter set f orth. It consists, 
&nallyi in combining with the f prging dies, construeted substantially as shown, 
a trimining die adapted to reeeiye the sprue-connècted blanks and to trim 
from each the surplus métal, substantially as and for tlie purpose hereinafter 
specified. • 

"In the carrying into effect of my invention I make use of two forging dies, 
A and B, whiCh for convenienoe arejformed within oneblock of métal, and 
are arrangea side by side, but may, if.desired, be formed separately The flrst 
of said dies, A, has the genei-al sizeand shape of the desired shoe, C, but is 
without means for forming the nàil groove, while said second die, B, has the 
exact size ând shapé desired, and is provided with a A-shaped rib, 6, which 
opérâtes to produce the said nail groove, c, in said shoe. In practice a 
straight bar of iroû is heated alid placed over the die. A, in substantially a 
line with the tranverse centersof the calk-recesses, a.Skndal, in which position 
said bafjis subjected to the action of a plain-faced upp^r die, and caused to 
flll the cavities of ;said die, A-, The partialiy forged sho^.O, is now placed 
over the second die, B, and by îneans of said upper die is forced into the same 
and receives the exact shape reC[ïiired, including the nail groove, c. 

"In order that shoes may be forged directly from a bar, at each end of each 
die, A and B, is formed an outward and downward inelined face, a^ and 6', 
respectively, which opérâtes to produce a A-shaped transverse notch, c^ at 
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each end ôf the shoe, C, and nearly severs the métal at such point. After 
the first jshoe, G, has been partially completed by action of the die, A, the 
heated bar is moved lorward, until the notch, c^, at its rear end fits over the 
correspondingly shaped part that is formed by the calk-recess, a^, and the ad- 
jacent inclined face, a\ and thus opérâtes as a gauge à,nd enables the longi- 
tuidinal position o£ the bar to be easily and aecura,tely determined. After 
shoe, C, has passed throûgh the finishing die, B, it is placed over a female 
trimming die, D, within which is an opening, d^, that corresponds to the out- 
iineof the jBompleted shoe, and is then operated upon by an upper maie die. E, 
which forces said shoe through said opening and removes ail surplus métal 
from its edges. In order that said shoewhen connected with the bar may 
more reàdily flnd a bearing upon said lower trimming die, the ends of the 
latter are provided with inclined faces, (P, which correspond to the faces, a^ 
and 6», of the dies, A and B." 

The daims are as follows: 

"(1) The forging dies described, each of which ôeyond the end of its in- 
taglio has the métal eut away to form a downward and outward inclining 
face, a oia^, substantially as and for the purpose spôcifled. (2) The dies, A 
and B, consti'ucted as described, and adapted for forging an ox-shoe from a 
stïaight bar of métal, substantially as set forth. (3) The séries of dies. A, 
B, B; and: E, «onstructed as described, and adapted for forging and trimming 
an ox-shoe, substantially as shown." 

The invention which was in fact made by the patentée consisted of 
"two parts: (1) The outward and downward inclined face at each end 
of each die, A and B, and which is particularly described in the first 
claim. The défendants do not infringe this claim. (2) Prior to this 
invention of Pearce, the blank was sutgected to one or more forging or 
bending opérations, before it was placed in the die, which gave it sub- 
stantially the. form of an ox-shoe. By his invention, a straight bar of 
heated iron' having been placed in die, A, was subjected to the action of 
^ plaiii-faced upper die, and was thereby brought into "a close approxi- 
mation of the shape desired for making an ox-shoe." This blank was 
then placed in the second die, B, which contained a rib or means for 
forming the nail-groove, and was thereby finished, ready for the trimming 
dies, D a:nd E; The dies B, D, and E were each old. A is a new die, 
-vvhose charaeteristic, in the language of the plaintifFs expert, is "that there 
are no abrupt turns, and the contours are joined to the bottom of the sink- 
age by incline warped surfaces, so that the plastic métal is easily forced 
into ail parts of the die, thus giving at a single opération a form so nearly 
perfect that it cah be finished by placing it in a finishing die." "It isn't 
the shapè éf the die that gives it its pecnliarity. The peculiarity of the 
die consiste in forming s. sinkage bf easy-flowing surface especiaUy adapted 
to reçoive and shape soft métal." 

A vigorous attempt was made to show that a ribless die and the finish- 
ing die for forming the naii groove, which is always a ribbed die, had 
been conSécutively used by John Deeble, one of the défendants, who of- 
fered mùch évidence to show that prior to the Pearce invention in suit 
he had made one size of ox-shoes by using, aftér the blank had been 
partially foftlïed and bent by thé Use of other dies; a ribless die, instead 
-of subjeetîng the blank direictly to the ribbed or finishing dici This rib- 
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les.s die is said to hâve been used before the blank was completed by the 
ribbed diè, because the rib frequently broke, unless the blank had been 
previously préparèd by the riblesè die. This may hâve been true; but 
if it was, i( is îmma.teriàl, for the Deeble ribless die was a différent article 
frona the Pear<^ die, A, and the Deeble method of forging shoes was dif- 
férent fromtbat of Pearçe. By the Deeble process, the heated blank 
was struck edgewise in a die to give the requisite cnrve; it was then 
struckîâ'ànothér impression, whereby each end of the blank was bent 
to fôrm rudimentery calks, and wàs then placed in the finishîng die. If 
the peeble ribless die éxisted, it, like the Miller ribless die, which àlso 
preceded Peapcé, did not contain.tlie incline warped surface upon the in- 
side of the intaglio. By the Peârce die, A, a straigbt bar of heated iron 
was brought, without any previous manipulation or bending, into the 
generaJ shape of.an ox-shoe, in readiness for the.finishing die. The 
state of thè art shows no anticipation of such an èffect upon a straigbt 
bar of iron by.a single die. The iiiyention consisted iç two dies, A and 
B, the first new and the second ■old,;by whose co-operative action, and 
withoùt previous forging, a straigbt bar of iron can be forged into a fin- 
iëhed ox-âhoeVih readiness foi* theusual trimming dies'. The novel feat- 
ure was such a construction of die, À, that it forgéd ai straigbt bar into 
suèh a shape that it was in complète ïeàdiness for the finishing die. The 
invention greatly reduced the cost of making forged ox-shoes, was not 
only novel and usefiil, but was the product of an inventive mind. The 
history of the graduai progress of the art is very instructive upon this 
point. , 

The important question in the case is whether the patent described the 
second part of the aOtual invention or.omitted it so entirely that the sec- 
ond claim can only be construed to mean the dies, A and B, as described, 
which description was confined to the double inclined face of the first 
claim. The only peculiarity of construction which the descriptive part 
of the spécification mentions is the. one which the patentée says enables 
shoes to be forged directly ftom the bar, and consists in placing at each 
end of each die, A and B, an inclined face which produced a A-shaped 
transverse notch at each end of the shoe and nearly severed the métal at 
such point. This peculiarity is dearly pointed out. The only other 
thing which is said about the construction of dies, A and B, is that A 
bas the gênerai size and shape of the desired shoe, whereas the second 
die bas the exact size and shape desired, and bas thewell-known rib for 
forming the nail-groove. Not a word and not an intimation is given that 
die. A, contained any peculiarity or any advantage by reason of the in- 
cline warped surfaces, or that the drawings showed a new feature of this 
kind, or that there was any construction which enabled shoes to be forged 
directly from a bar, except that of the two inclined ends, and the only 
knowledge in regard to the novelty of construction of either of the dies 
which can b© gained from the descriptive part of the spécification is with 
référencé to the peculiarity pointed out in the first daim. 

It is cQntended th9,t the drawings indicate or show clearly to a skilled 
mechaiilic the new feature of the incline warped planes upon the insido 
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of the întâglîôi and that tlierefore the drawings supplément any lack of 
cléàmess in thè witten pftrt of the spécification, and fomished the requi- 
site description bf the invention. The fact that the drawings show the 
invention is denied, but lam inclined to think that they do, partly from 
an inspection of the copies which are attached to the ordinary printed 
copies of the patent and partly frona the testimony of the patentée as to 
the care and exactness which were used by the draughtsman, and shall 
therefore assume that the plaintififs are correct in their position in this 
regard. 

The second claini emplo'ys gênerai langnagè, but if the second feature 
of the invention is properly designated and described in the spécifica- 
tion, the language aptly includes that feature. This question is then pre- 
eented: One part of an invention is properly described and the second 
part is not ailuded to in the written or descriptive part of the spefcsifica- 
tiOTij but is shown in the drawings. The second claim is broad enough 
to include the second portion of the invention, if it had been properly 
described in the spécification. Can the drawings supply the entire ab- 
sence of written description, and enable the second claim to be so con- 
strued, as :to,;iiicludè thie pinittèd portion of thè invention? The statute 
seems to be elear upon this point. Section 4888 provides that the in- 
vtentofëhàll file in the patent-office a written description of his invention, 
"and pf the manner and process of making, constructing, compounding, 
and using it in such full, clear, concise, and exact terras as to enable 
any peréqn skilled in the art oJr science to which it appertains or witb 
which it'ismost hearly connected to make, cOnstruct, compound,;and 
use the samCi" Section 4889 provides that when the nature of the case 
admits of drawings, the applicant shall fomish one copy, * * * 
which shall be filèd in the patent-office, "and a copy of the drawing, to 
be ftirnished by the patent-office, shall be attached to the patent as a 
part of the spécification." 

There must be a written description of the invention. A description, 
'which is said to be vague and uncertain, may be made clear by the 
drawings, which are a part of the spécification. An imperfect written 
description will be aided by Correct drawings, but when the written de- 
scription is not only silent in regard to a feature of the invention, but 
places the novelty upon a différent and described feature, the drawings 
will not help an entire omission, because the necessity of a written de- 
scription is made absoluté by'thè statute. Doubtful or ambiguous spéci- 
fications can be aided and made plain by drawings, but they cannot 
supply an entire absence of description in the spécification. Knfcer v. 
WUbér, etc., Manuf'g Go., 1 Fed. Rep. 138; Frayer v. Gates & ScoviUe Iran 
FbrX:s, 22 Fed. Rep. 439, 442-; 

Again, the drawings will not aid the non-description, because, although 
they may show to an expert the new feature, they do not show that àe 
patentée claimed to be the inventor of that part of the die, when in his 
spécification he had distinctly placed his invention upon anothei" part. 
Iveav. Sccrg&nt, (Bup. Ct. Oct. term, 1886,) 7 Sup. Ct. Rep. 436. 

It follows that the construction of the second and third claims must 
v.30F.no.5— 24 



87S FEDERAI- EEPOBTEB. 

be that dies,- A and B, are the dies of the firat daim, and that therdef^d- 
aiits do not infringe. This condJision makes it unnece$saiy to consider 
the validity of the third claim. No. 314,192, being for the method of 
making ox-shoes bj' the dies of the flrst patent, ia alsp not infringed. 
The bill is dismissed. 



GiixjucESTEE Isinqiasb;* Gltje Co. V. Le Paqb. 
{CHf cuit Court, D, Massaehutetti March 8, 1887.) 
jTn>GMBB?r— Ebs ADjrDiqATA— Assignmbiît Pendino Suit— Patents pob Ih- 

VBNTIONS. , ' ' ' 

la a suit to Tëstrain the infrin j;ëment of a patent, the lespondent sold out 
his interest in the business which yiBfi.^ alleged to infringe, pending the hearr 
ing. llie suit proceeded, however, witliout àny change ofparties, and a de- 
cree wais éntered agàinst him,'àtiâ in favor of thé patent Èeld, although the 
decree mày hâve been entered W pursûance of an agreenient between his 
vendee and'the complainant witliout his personal co-operation, still, by giv- 
ing up to his vendee the Cso'ntrol àiiâ'managettient of the suit, the resçondent 
must be taken to hâve authorized Bùch an agreement, and the decree in favor 
of the validity of the patent is rei. a^uéicata as between him and the com- 
plainant. : , 

2. Patents fqb Intentions— Application of Pkocbss— Gélatine and Fïsh 
Glub PKOM Dbied FiSH Skinb. * 

Beissned letters patent No. 9,396) lùiuedJuly 18, 1680, to John s. Bogers for 
;^a procès^ of extracting gélatine or ichthyocplla from salted flsh skins, must, 
"'in view of the State of itîi'e art, bë held vàlid only for the identical ihing dis- 
c'overe'd br lâ'vfented by the patentée-, that is to sav, thé application of thé 
proèess of washing in cool water,;extracting the gejatine by boiling, and tlieij 
straining and evaporatjng, as applied to, salted fl^h skins. Consequently 
the processof cleaning the skins in solutions of bisulphite of soda and Sal- 
soda, alid of bOiling in a solution of borax, followed by straining and evapo- 
rating, is not an iniringement. , 

InEquity. 

Oauslen Browruit for complaînant. 

B. F. fhwMon and Pranm Forbe«, for défendant. 

Cakpenter, J, This bill is brought to restrain înfringement of reis- 
sned letters patent No. 9,296 issued July 13, 1880, to John S. Rogers 
for-process of extracting gélatine, or ichthyocolla irotii. salted fish pkins. 
This patent was^in controversy în' Oloucester Isinglass & Glue Qo. v, Brooks, 
19 Fed. Rep. 426, wherein Le Page was one of the respondents. In 
that case the patentability of the invention was denied, but the main con- 
troversy seems to ha.ve turned upon priorityof invention; it being claimed 
that the same proçess described in the Rogers patent had been first in- 
vented by Isaae Stanwood, to whom a patent was granted May 23, 1876, 
,iNo.rl77,764, The description of the Rogers process, as given in the 
patent now in suit, is set out in full in th* opinion in the above case. 
After that opinion was delivered, a decree was entered by consent pf the 
parties "that the reissue letters pj^tent No. 9,296, dated July 13, 1880, 
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grfinted to John S. Rogers for process of extracting gélatine or ichthyo- 
colla from salted fish skins, is a good and valid patent, and that the de- 
fendants hâve infringed the same." 

T?he first question which hère arises is as to the effect to be given in 
the présent case to that décision and decree. The respondent hère shows 
that, before the hearihg in that cause, he had sold ont the business, in 
the prosecution of which he was alleged to infringe, to the Russia Ce- 
rnent Company, a corporation in which he was a stockholder and treas- 
urer^and that the management and settlement of the suit were there- 
after assumed and carried on by that company; and he therefore con- 
tends that the décision and decree can bave no binding force against 
him in this controversy. It appears, however, that the suit proceeded 
against him and bis associate Brooks without any change of parties, and 
that the decree was entered against them. If it be true that this decree 
was entered in pursuance of an agreement made by the company with- 
out his active personal co-operation, still it is clear that, by giving up 
to the company the control and management of the suit, he must be 
taken to baye authorized :such an agreement. The finding of the decree 
is therefore binding upon him, and the validity of the patent îs re» ad~ 
jîidicata as between him and this complainant. 

This biJl, however, is brought to restrain an alleged infringement dif- 
férent frdm that which was all^ed in the former bill. In this casait 
appears' that the respondent uses the process described as follows in the 
letters patent issued to him October 26, 1886, No. 351,607, for process 
of riiaking fish glue: - 

"By liy peculiar treatmrait, the salted fish skins, with the scales upon them, 
are desaltgdr, cleaned, and bleached by agitating them in a strong solution of 
bisulphite of soda; then treatiiig .them iu a solution of sal-^oda to remove ail 
traces of sait, which has been the great obstacle to complète success here- 
tofore; then boDing them in water strongly ioipregnated with borax; after 
which the glue is drawn off or expressed, then flltered, and the surplus 
water evaporated, as hereinafter stated. By my process of treating the skins 
and scales togethér, I secure a material advantage in retaining in the glue 
ail the useful properties of the scales, which render the glue more in- 
soluble and stronger than is t^e 6ase whén the skins are flrst descaled. In 
desalting, cleaning, and bleaching, I agitate the stock in capacious and pow- 
erful washirig-Hiachines» sb that ail portions are uniformly and sufficiently 
acted upon. " 

The complainant côntends that this process is substantially the same 
as that deàcribed in the Rogers patent, and varies from it only by the 
addition of other éléments which do not vary the opération or resuit of 
the successive steps. The removal of the scales, it is said, is incidental 
oply to the washing process; by which the sait is removed ; and the same 
removal of the scales, to a greater or less extent, is acçomplished by the 
process of Washing ùsed by the respondent, wherein the addition of bi- 
sjiiphitfi of soda tends to swell the skins, and so loosen the scales and 
facÛitate the removal of them. The respondent aJso points outthat the 
use of the salts of soda and of the borax tend only to facilitate the de- 
salting, and to préserve the glue from décomposition after it bas been 
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extractéd from the skins, and that, therefore, they constîtute an addi- 
tion to and not a modification of the process described in the Rogers 
patent. 

I think, howaver, that, at leastforthepurposeof this motioi), I must 
make a maeh narrower construction of the patent than that for which 
the complainaht contends. It is not denied thât the identical process 
described in the Rogers patent has been many years in use in extracting 
giue from glue stock other than salted fish skins. The invention, there- 
fore, consista only in applying this process to a material to which it was 
not before known or supposed to be applicable. Such an invention or 
discovery could not be held to contain any patentable novelty if that ques- 
tion were now open to thèse parties. Pmnsylvania R. Go. v. Locomotive 
Enigine Safety Truck Go., 110 U.: S.: 490, 4 Sup. Ct. Rep. 220 ; SpiU v. 
GelivMd Manufg Go., 22 Blatchf. 441, 21, Fed. Rep. 631, and 22 Fed. 
Repi 94. And although, by virtue of the decree above referred to, I 
Hssume for this case the validîty of the patent, still I tbink, in view of 
thestateof the art, it must be held to be valid oiily for the identical 
thing diifcovered or in vënted by the patentée ; that is to say, the appli- 
cation of the process of washing an cool water, extracting the gélatine by 
boiling, and then straining and evaporating, as applied to salted fish 
skins. Under this interprétation of the patent, the process of cleaning 
în solutions ôf bisulphite of soda and sal-soda, and of boiling in a solu- 
tion of borax, followed by straining ànd evaporating, is not an infringe- 
ment.' , .u!^ -, ' . 

It may be that on final hearing a broader construction than that which 
I hâve indicated will be given to this patent; but I entertain so much 
doubt on the question whether such broader construction ia justifiable 
that I am not prepared to order au injunction. 



Clark v. Wilson. 

(Gireuit Oovri, 8. D. Nm York. February 28, 1887.) 

Patents fob Inventions— Inpbinobment — Noisblbss Metallic Shtjttebs. 
: The flrst claim of patent No. 137,595, granted to Alexander Clark on April 
8, 1873, for an improvqment in corrugated metallic ahutters, whereby the 
noise in raising or lowering such shutters is deadehed or prevented by thé 
application Of a soft or pliant material, such as leather, ■webbing, etc., to the 
shutters, in the width, so as to coil up therewith, and f orm a; cushion between 
the several coils, is inf ringed by the shutters constructed under the patent 
granted April 8, 1884, to James G. Wilsôn, (or an improvement in corrugated 
shutters. in which pièces of leather are placed upon the shutters iû longi- 
tudinal linçs, as in the Clark .inyention, to deaden the aound, and fastened 
by rivets, which protect the edges of the shutters, and the stems of which run 
through the shutters, and through the leather strips, Whidi are made to fit in 
■ the hollow part of the corrUgations. 

Andrew J. Todd, for complainant. 
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Francis Fortes, ibr défendant.. 

CoxE, J. On the eighth of April, 1873, letters patent No. 137,595 
were granted to the complaiinant for an improvement in corrugated me- 
tallic shutters. The invention consista in applying a soft or pliant ma- 
terial, such as leather, webbing, etc., to the shutters, in the width, so as 
to coil up therewith and form a cushion between the several coils; the 
object being to deaden or prevent noise in raising or lowering the shut- 
ters. The first claim, which alone is in controversy, is in thèse words: 

"(1) The application, to corrugated métal revolving shutters, of one or 
more strips or. lengths of soft and pliant material, disposed in such manner 
as to act as a cushion between thfe coUs of the shutter, substàntially as and 
for the purpose described." 

lu JulysJtet this court^ijipon a motion for a préliminary injunction, 
decided thaï; the patent in suit covers the same invention as that de- 
scribed in an English patent 'gyasted to the complainant, May 2, 1872; 
and that, pursuant to the provisions of section 4887 of the Revised Stat- 
Utes, it expired at the same time with the English patent, to-wit, May 
2, 1886.. .A decree for an injunction is therefore out of the question. 

The références introduced by the défendant neither anticipate the pat- 
ent, por invaljkîate it for^cbof novelty and invention. Furthermore, 
they do not operate to lîmit, in any marked degi*e6j the claim in ques- 
tion, which should be liberally construed in view of the fact that the 
«omplainant was the first to enter thig particular field of invention. 

The question of infringement alone remains to be considered. The 
défendant, who, prior to 1876, was in the employ of the complainant, ob- 
tained a patent dated April 3, 1884, for an improvement in corrugated 
métal rolling shutters. The object of the défendant, as stated in the spéc- 
ification, is twofold: Mrst, to strengthen and protect those parts of the 
shutter which are most liable to wear; and, second, to deaden the noise 
which is usually caused by operating the same. The complainant in- 
sists that shutters constructed after the formula of this patent infringe 
the claim in question. The défendant usés a rivet with a large head or 
shield designed to strengthen and protect the edge of the shutter. The 
stem of tber rivet runs through the shutter, and through a thick pièce of 
leathér made to fit in the hoUow part of the corrugation, the other head 
being riveted against a métal washer on the top of the leather. Thèse 
pièces of leather are placed upon the shutter in longitudinal lines, as in 
«omplainant's structure. ,The leather acts as a cushion between the 
coils, iand unquestionably bas a tendency to deaden the noise when ,the 
shutter is reydving. That it is "noiseJess" is one ofthe merits claimed 
for it by the défendant. 

It is true that the infringing cushions are not in strips or lengths; they 

are not continuons; but, nevertheless, they perform the same functions 

, in substàntially the same way. The similarity between the two structures 

•can, perhaps, be best illustrated by placing them in juxtaposition. Figs. 

1,2, and 3 represent edge views of the manner in which the noise-dead- 
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ening materîal bas been applied by the patentée. 
sent the défendant's device. 



;Fig8. 4 and 5 lepre- 




Pia. 6. 




Rivets, 



The Conclusion cannot be resisted that the défendant has seîzed upon 
the idea éuggested by the complainant, and seeks to avoid the charge of 
infringementby an ingénions arrangement, "which, though differing in 
appearance, retàins, sUbstantially, ail of ihe advantages and performs aU 
of the functiohs of the patented Structure. Undèr the broad construction 
to ■which the claim is entitled, he should net be permitted to do this. If 
the leather is eut away ft-om the crown of the corrugations as shown in 
Pig. 2, the resuit "will be alraost thé exact counterpart 6î the défendant's 
device. He does not use as much of the noise-deadeningmaterial as the 
complainant, and he does not apply it in precisely the sanae manner, but 
he accomplishes the same resuit, and by équivalent means. 

It folio ws that, as to the first daim, the complainant is entitled to a 
deeree for an accounting to the date of the expiration of the patent, as 
aforesaid, with costs. 
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The International. 

BoYLAN ■». The International. 

Di»trict Cowt, 8. JD. New York. Mardi 25, 1887. 

1, Maritime LiEirs— 8EAMAif'8 Waoes — Chabtbubb nr PossEssroir. 

A seaman'B lien on the shlp for hiswagesdoesnot dépend upon contract, 
bat is fixed by the law as an incident to his lawful emplojment on board. 
He bas the same lien, therefore, wben employed by a known charterer, who 
runs the vessel on his own acoount, as when employed by the p-wner, though 
the latter is not personally liable when the vessel is run by the charterer. 
à. Samb— Case Statbd— Waitino Lien— Void Contkacts. 

The respondent having chartered his vessel to a charterer for a fixed tenu, 
■with the right to nominate the captain and engineer, who were to be paid by 
the charterer, named the libelant as engineer; and having ezplained to him 
fuUy the provisions of the charter, introduced him to th« charterer, by whom 
he was employed. No express référence was made to the question of lien, 
tbough the libelant uUderstood tbat the charterer was to be his paymaster. 
Eeld, (1) that the seama^n had a lien for his wages, there being no implied 
contractrenouncing it; and, semble, (3) that an express contract to that eQect 
woiild be béld void in admiralty unless there were aome corresponding bea- 
:eflt to the seaman to Bustaifi it. 

In Admiralty. 

Hyland & ZabrisMe, Sot iihûaïA. 

(Maries Murray, for clainaant. 

Bkown, J. The libelant sues to recover $38, a balance of wages 
daimed by him for services as engineer of the steam-lighter Interna- 
tional, from May to November, 1883. The lighter during this time was 
run by one Ballon, under a charter to him executed by the owner, who, 
by written contract, had the'right to name the engineer and captain; but 
ail wages were to be paid by the charterer, who waa to hâve possession, 
and run the boat on hie own account. The oWner nominated the libel- 
ant as engineer, and carefïilly read and explained to him the provisions 
of the charter, and thereupon introduced him to Ballou, by whom the 
libelant was employed. Âfter six months, the charterer's business not 
being succeSsful, the boat was surrendered to the owner, leaving some 
bills, including the above balance due to the engineer, unpaid. There 
were various other subséquent facts and circumstances, which I do not 
consider of material importance; since, upon the whole, it is sufficiently 
clear that neither the libelant nor the owner intended to waive or change 
their former légal rights or obligations. The only question is whether, 
under such circumstances^ the engineer has a lien upon the vessel for 
his wages. 

Had this been a question of materials or supplies furnished by a ma- 
terial-man having knowledge of the terms of the charter, no lien upon 
the vessel wotild hère hâve been sustained, unless the supplies were fur- 
nished in a port of distress, and were necessary to enable the vessel to 
reach her owners, î. e., unless thfe supplies were necessary to the ship 
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and her owners, and not merely to the charterer's business. The Fran- 
ck, 21 Fed. Rep. 715, 721; Tbs Mary Morgan, 28 Fed. Rep. 196; The 
Norman, Id. 383; The Turgot, 11 Prob. Div. 21, 23, 24. 

This results, however, from the faQt;that in this country the gênerai 
maritime law in référence to a lien for supplies has been only partially 
adopted, and that such a lien is admitted, not as the légal incident to 
the mère furnishing of supplies, but only upon spécial circumstances 
which it is încumbent upon the matèriatl-man to prove as conditions of 
his lien,— such, for instance, asHj^e. absence of the vessel from herhome 
port; the absence of her ownier from the place wharathe s\ipplies are 
furnishéd,, or, if présent, his àgreement to the lien; the ship's neeessity 
for supplies; and tlje neeessity of a crédit to thé vessel to obtain them. 
There are no such conditions applicable to a seaman's lien for wages. 
Our maritime làw, as respects wages, conforms tothe- gênerai law of the 
seas, which giyes a seaman a lien upon the ship for his w'ages, as Cleirac 
says, "sp long as à nail remains;" His service is rendered primarily to 
èiesMp; and, in the viet? of the màritittie law, the ship is primarily lia- 
ble. The lien arises, therefore, aS; the légal iucideût of his service. It 
doès tid; dépend upôn eontract, (27ie Mmerva, 1 Hagg, 352,) but is given 
by the gênerai maritime law, whenever he islawfully employed on board. 
Macl. Shipp. 248, 249. 

In the varions European codes that expressly recogaîze this lien, I 
find none that make any exception where the ship is in the possession 
of known charterers, by whom the seamen'are employed. French Code 
Com. § 191, sub. 6; Netherlands Code Com. §§ 313, 451; Italian Code 
Com; §§674, 536; German Code Coin. § 757; 1 Des Jardin, Droit Com. 
Mar. § 133. ' "ïbe Consulado, art. 289, in efifect déclares that the ship in 
such cases iùust make good her oontracts, and the owner must look to 
the charterer for his indemnity. 

In many cases this lien bas been sustaîhed against chartered vessels. 
The Montauk, 10 Ben. 455; The Samuel Ober, 15 Féd. Rep. 622; The 
Artisan, 9 Ben. 106; Flaherty v. Doane, 1 Low. 150; The Canton, 1 Spr. 
437; The G. 0. Mmris, 2 Abb. 164, 168; Hart v. ne Enterprise, 3 Wkly. 
Notes Cas. 172. 

The libelant in this case understood that the charterer, and not the 
owner, was to' be his pay-master. XJndoubtedly, thejefore, the owner 
was not persbhally liable, (Scott v. Faites, 5 Ben. 82;) but as the lien 
was the légal incident of the libelant's lawful employmentupon the ship, 
and his emplôyment by the charterer was authorized bythe owner, his 
' right as against the ship is unafifected. The testimony does not show that 
any spécial référence was made to this lien in his conversation with the 
owner, nor any express exemption of her liability agreed on. Suoh an 
exemption would not, therefore, be inferred. The Montauk, 10 Ben. 455. 
The précise question does not àrlse hère as to what would bave been 
the effect of ah express contract waiving his lien, but such an àgreement 
woilld bé held Vdid in courts of admiralty, uuless made upon some cor- 
responding beneflt to him ; because otherwise it is a stipulation highly 
injurious, depriving the seamen of the security which the law annexes 
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to theîr service as necessary to their due protection. Section 4585 of the 
Revised Statutes, as respects mercbant seamen recognizes this gênerai lien 
of seamen, and expressly déclares that " no seaman shall, by any agreement 
other thanis provided by thistitle, forfeit bis lieniipon the ship, orbe de- 
prived of any remedy for tbe recovery of bis wages to whicb be would otb- 
erwise bave been entitled.'' The British Mercbants' Shipping Act, § 182, 
is to the same effect. Macl. Sbipp. 249, 744. Thèse provisions are in ao- 
cordance with the principicàbfnumerous décisions in the admiralty courts, 
as respects the invalidity of unusual and injurious stipulation^ in seamen's 
contracts. The Saràh Jahej Blatchf. & H. 401, 406-414; The Minérva, 
lHagg.352; fllxrdmv. Gordon, 2 Mason, 541, 556; Sroiwiv.Idtffi, 2Sum. 
449, 450; The San Marm, 27 Fed. Rep. 567, 569; The B^hlander, 1 
Spr. 510; The Sirocco, 7 Fed.Kep. 599. 

This rule, as respects the lien for seamen's wages, stands on tbe same 
footing, so far as respectsa chartered vessei, as the lien of saivors, or of 
freightérs, who hâve the same lien on a chartered sbip as on one rùn by 
her owners, and whether they know of tbe charter or not. The Gasdua, 
2 Story, 93; WM v. Pdrce, 1 Curt. 107, 108; 27ie Phebe, 1 Ware, 271; 
The May Qiiem, 1 Spr. 588, 591; The T. A. Goddard, 12 Fed. Rep. 174, 
179; Richardsm v. Winsm-, 3 Cliff. 406. 

An impression seems to bave prevailed to some extent that a contrary 
njïe, als rèôpeCts chartered vessels, bad been adopted in this district in 
référence to liens for" wages; and this is, to some extent, sustained by a 
brief mémorandum in a cause before my predecessor. Examination of 
the reported cases in this district fails to discover any adjudication on 
this subject, except that in the case of The Fairphyt 1 Blatchf. & H. 136, 
where the décision turned, however, on the necessify of an acçoï(nting 
in regard to an unliquidated adventure, not at ail applicable hère. Tbe 
supposed raie wa8 questioned by Benedict, J., in the case of The Mon- 
taukygu^a; and, in view of tbe décisions to tbe contrary, by many 
eminent judges in other districts, and considering thatj appeals to tbe 
circuit court cannot be taken in most of the causes for seamen's wages, 
I deem it incumbent upon me to adopt the rule prevailing dsewbere, 
as both in accord with my own judgment, and conducive to a most dé- 
sirable, if not essential, harmony in our maritime law. 

Decreefor tbe libelant for $38, and interest, without costa. 
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' The CAklotta.* 

KiNG î). The Cabloita, etc. 
{District Court, E. D. Ifeto York. January 28, 1897.) 

1. MabiTIMII LbENS— SkAMAN'S WAOBS— SAIIimO-MASTBH. 

A sailing-master has a lien for bis wages. 

2. Samb-^Nhsligbnt Dischakqb of IJûties— Disbatino. 

Where libelaiit, sailingmaster on the yacht C, brought suit to recover M» 
wàgès as such, the défense beingthat he had performed his duties in so nég- 
ligent a manner that his rate of wages should be the rate paid a common sea- 
man, it was luHâ that, though be had performed some of bis duties in a négli- 
gent manner, it was not such négligence as should reduce bis wages to the 
rate claimed by the défense. 
8. Saîte— Tbavkwng Expensbs. 

On tbe eyicte^çe, held, that libelant was not entitled to recover bis traveling 
expenséswbile going to and returning from the yacht 

In Admiralty. 

Fi-ederick K. Caàner, for libelant. 

Carter & Ledyard, for claimants. 

Benedict, J-. ' This is an action in rem, instituted by the libelant to 
enforce a lien iàgàinst the yacht Catlotta, for his wages as sailing-master, 
and for his traveling expenses while goîng from Boston to the Delaware 
breakwater to join the yacht, and while returning to New York from 
Fernandina, the place of his discharge. There is no dispute as to the 
time that thé libelant served on board the yacht as sailing-master, or as 
to the rate ôf wages at which he shipped. The évidence furnishes no 
foundation for the claim, so fer as the expenses of traveling are concerned. 
The only question claiming considération relates to the claim for wages. 

At the timê ofthé libelant's diseharge at Fernandina, the owner of 
the yacht) who was alSo her master, tendered the libelant wages at the 
rate paid a coniihon séaman; and he now contends that the rate of wages 
shbiild bé the rate paid a common seaman, upoh the ground that the 
libelant was not compétent tO disçliarge the duties bf a sailing-master, 
aud that he waâ fcareléss aiid n^ligônt în the perforihance of those du- 
ties. Upon the évidence there is no room to contend that the libelant 
was incompétent to discharge the duties of a sailing-master. The proof 
is clear that he has often discharged those duties in a proper and sea- 
man-like manner. But it is said that, if the libelant knew his duties, 
he neglected to perform them. 

The défense in the end came down to the proposition that the method 
in which the libelant kept his log deserves punishment by a réduction 
of his wages to the rate of a common seaman. It is évident that the 
libelant in entering the dead reckoning in the log made entries that were 
untrue. That, to use the expression of one of the witiî.esses, the log 

'Keported by Edward G. Benedict, Esq., of the New York bar. 
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' was CGokèd in tlie maliter of thô dead reckoning entries; and I confess to 
surprise that a master as oomj)eteiit as the libelant is shown to be should 
haVe kept such a log ashe did. But no damage resulted from this cate- 
less and reprehensible way oï keeping the log, and it seems to me to 
put the libelant in the grade of a common seaman, as to hie wages, for 
this neglect, Would be severe puniahment, 

' ' He wiU, in my opinion, be sufficiently punislxed for having been com- 
pèlled to sue for his wages, and by refusing him Costa. 

He may hâve a decree for his wages at the rate mentioned in the articles, 
'without Costa, for I entertain no doubt as to the right of a sailing-master 
to a lien for wages. The libelant was not master of the yacht. He had 
nd cohtrbl over the voyages of the vessel, nor authority to buy supplies. 
■His functiôns were confined to the navigation of the ship, and those he 
■performed ûnder the direction of the owner, who was the master. 



„ i!KE Cassandba Adams. 

Tebo and others v. The Cassandkâ Adams, etc. 
(Disiriet GiTurifS. D. New Tork. March 14, 1887.) 

SAI.VA«»— YbSBBI. AbHOBB— liipBNDINO Qalb— JIbsoub bt Tuo. 

The bark Cassandra Adams. loaded with bre, went ashore on the Romer 
sboal, ofl New York liarbor, two hotirs bef or« biçh Water, Friday af ternoon, 
and was unable to cleàr, herself . She Urêd a pilot-boat to fetcb her a tug. 
Thereafter, the tug B. coming to ter, sbe agreed to pay tbe tug $500 if unsuc- 
cessf ul, and $800 if Buccessf ul, in getting her ofE tne Bhoal. Meantime the 

■ pilot-boàt had found and Beht the tug H. to the bârk about 11 o'clock that 
night, and on the following morning the two tugs gpt the bark ofE the shoal. 
She could only hâve been taken ofE at high water. The next high water af ter 
Bhe was taken ofE was Saturday night. During Sàtnrday the worst storm of 
the season was brewing. If the bark had not bqen rescned Saturday morning, 
she would probably hâve been entirely lost, or would had to pay a heavy 
salvage to a tug taking her oS in the gale. It was doubtf ul if the tug B. could 
hâve saved her alone. or if another tug would hâve come to her assistance in 
time. The bark and cargo were worth $200,000. The tug H. was worth 
$36,000. She was in no danger, nor called on for extraordinary skill or un- 
uBual exertion. Héld. that she should recover 18.600 as salvage. 

In Admiralty. 

Butler, SMman <fc Hvhhard, for libelants. 

Owein & Gray, for claimant. 

Benedict, J. This is an action to recover salvage of the bark Cas- 
sandra Adams,. her cargo and freight. This vessel was rescued from the 
place where she had grounded, upon the Romer shoal, off the harbor m 
New York. Her draught was 19 feet 9 inches forward, and 20 feet aft. 
She went ashpre two hours before high water, on Friday afternoon, 

• ^Kèported by Edward G. Benedict, Esq., of the New York bar. 
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February 13th. At high watèr she was aground her full lehgth. Her 
cargo cpnsisted of 300 tons of orft-in her hold. Although she grounded 
two hoBrs'befôre high water, ebe was uqable, in the two hours that re- 
mained before the tide commeneed to fall, to relieve herself. It is évi- 
dent, thereforey that she could i^ot braak herself clear by means of her 
sails and her anchor. Assistance was a necessity. This she realized, 
for she paid $300 to a pilot-boat which at her request went to find a tug 
to come to her relief. After: tbo pUot-boat had gone, the tug Baltic 
.caiïi'e to her, and bargained with; her that she should attempt to get her 
off at high tjde for the sum of $500 if she was unsuccessful, and $800 
if suoQessfwl. , , , ,! 

, Tbe weather was oold. Tk^ bay was full of heavy ioe, in which the 
pilot-b'oat sent to bring aid was Caught, When so caught, the Haviland, 
a steaxn-tug having on board a party of pleasure seekerg bound to a bail 
on Sandy Hook, came to her, and was informed of the situation of the 
Cassandra Adams; whereupon she landed her passengers, abandoned 
them to their fate, and, having relieved the pilot-boat from the ice, and 
taken a pilot to point out the location of the bark, proceeded to the bark. 
She arrived along-side at abput 11 p'clock at night, and was requested 
to lie by till morning, and then take hold with the Baltic, and endeavor 
to get the bark off, upon the understanding that she should hâve noth- 
ing unless successful, and if successful the reward should be determined 
by arbitratîon on shore. Later it was determined that the matter should 
be left to the court instead of to arbitration. 

At day break,' iand as soon as the bark began to feel the rising tide, 
bothtùgs took hold of her, and towed her off the shoal, and she was 
taken by the Haviland to Kerrepont Stores, Brooklyn, where she ar- 
rived in safety at about breakfast time. 

The value bf the Gassandra Adams and her cargo was $200,000. 
The valueof the Haviland was $26,000. l'he only question in dispute 
is as to thé, exfènt of the péril to ^hîch the Cassandra Adams was ex- 
posed. ïheclaimants ccmtend that, without the aid of the Haviland, 
thé bark would éertâinly bave been relieved, if not by the Baltic, by 
some othér i'iig; and having paid $300 to the pilot, and $800 to the Bal- 
tic, they consider $1,500 to be a sufficient .sum for them to pay the 
Haviland. Gri the pther hiind, the libelants contend that the Baltic, 
unassisted, could not hâve relieved the bark; that no other tug was in 
sight on Saturday morning; that the worst storm of the winter was then 
brewing, which on Saturday night, burst iuriously, and would surely 
hâve destroyed the bark had she remained on the shoal; wherefore they 
say the reward should be as for saving the bark from certain destruction. 

Upon the évidence, it is hard to say that the Baltic unassisted would 
bave been able to relieve the bark. It is évident that the master doubted 
her ability,; for,, although the Baltic was présent, he gladly engaged the 
services of Ijhç Haviland. It is also impossible to say that the rescue of 
the bark by sofne other tug was certain. Time, it is to be remembered, 
was of the greatest importance on this occasion. The bark could only be 
moved at high water. On Saturday morning the Baltic and the Haviland 
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were the only tuga in sight, and a refusai of assistance by the Haviland 
would, in the event of a fiiilure by the Baltic,'— a resuit contemplated as 
possible, foi she agreed for tèOO in case of failure, — ^have been followed by 
the toM logs of the bark and her cargo, unless she should be'got ofF at the 
next High'tidè. After that tHë storm was too furious to permit of any 
effort to relieve her. The next high tide was at 7 o'clock Saturday even- 
ing. During Saturday a fresh breeze blew, which increased as tiie day 
wore on. When the tide rose it was such, I judge, as would bave ren- 
dered the attempt to get the bark off on that tide a serious undertaking 
for any tug. That the condition of the bark would bave been known in 
New Yorï on Saturday .moriiing, and that some Of the numerous tugs 
always available in New York' harbor would hâve gone to her aid on 
Saturday, I do not doubt. Bût,, loaded as the bark was, no tug would 
bave âttempted to move her until high tide, and, as the wind was at the 
next tide, moving her then would bave involved great exertion, and, as 
it aeems to me^ would hâve been attended with some risk of total failure. 
Certainly her rescue by a salvor at that time would bave subjected her to 
a liability for salvage excëeding in amount the sum now claimed by the 
Haviland. 

I am unable, therefore, to agrée with the claimants in their conten- 
tion that, without the aid of the Haviland, the bark was sure of being 
hauled off by some other tug. I agrée, however, that some chance of 
being hauled off by another tug was open to the bark. This circum- 
stance is to be considered in determining the value of the services ren- 
derèd. 

It isalso to-be considered that the tug was put to no risk whatever, 
norwas she oalled on to display extraordinary skill, or put forth un- 
usiiaL exertion, and she was occupied but afew hours; so that, although 
the value of the property saved was considérable, and the damage to 
which it was exposed was serious, the tug can be largely rewarded for 
the time' ex:pended without maklng the charge burdensome to the bark. 

In view^ of ail the cireumstances, I think $3,500 will be a proper sai- 
vage reward, and for that sum with costs let a decree be entered. 



The Mary N. Hogan.* 

GiLLESPiE and others ■». The Mary N. Hog^vn, etc. 

{Diatrict Court, E. X>. Ifem York. March U, 1887.) 

Saitaqic— Too— Loss oi' Motivb Power— Pilot-Boatv— Holding Tug Dubing 

Tbe tug H., when some 80 miles E. S. E. of the HigWands, rolled her smoke- 
Btack off, and thereby lost her motive power. The pilot-boat W. attemi^ted 
to take her to New York, but was unable to do 6o, and, the wVxd increasing, 

'Eeportedby Edward G. Benedict,B8q„ of the New York bar. 
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the W. aiichoi-edi and' held tHe ffioverfaight, whèiii a tng took her to Kew 
T<nrk. NQ,6ther tug was in sight i^rhen tlxe H. lost her smoke-stack, nor did 
one appeàr diaring the day. Thé évidence showed tbat but for the W,, the H. 
#6uld lLa"^e béèn ebmpelled to àttdhor on losing hersntiO^-staok, with danger 
of becomfng a total loss in the gale whicb foUowed. The "W!. incurred no es- 
pecial danger, The value of the fi. waa f 6.000. iTeW, that the W. should re- 
ceive f 1,250 às a salvagé award. 

In Admîralty. 

George Ai BÏacJc, fot lihét&nta, 

GarpenM' <b Mosher, ioT cïaim&nt, 

Benedict, J. This is an action for ealvage. The Mary N. Hogan, 
a tug some 90 féet long and worth $5,000, on the moming of January 
28, 1885, when about 30 miles Ec S. E. of the Highlands, rolled her 
smoke-stack oS, and thereby losf her motive power. At about 7 a. m. 
the Washington j a pilot-boat about 95 feet long, and worth $17,500, 
came to the tug, and, being reqùested to tow the tug up to the Hook, 
made a hawser fast to her, and proceeded towards thé Hook. At 1 p. 
M. the pilot-boat Loubat came to them, and also took hold. The wind 
was increasing, and at 2 p. m. , in attempting to wear, the Loubat's haw- 
ser fouled, and was eut. The seâ was then too heavy to permit the get- 
ing out another line, and the Loubat sailed away.' The Washington 
continued her efforts to make the Hoôk, but, after another hour's trial, 
finding that no progress was made, went back again towards Long island, 
and anchored off Long beach, a mile or so offshore, between 4 and 5 p. 
M. The wind blew very hard indeed until midnight; but the pilot-boat 
was able to hold the Hogan, and did hold her, until 2 p. M. of the next 
dayj when the tug Luckenbaeh came for the Hogan, and took her to 
New York. While the Washington lay at anchor the Hogan had her 
ànchor over ready to let go, with 125 fathoms of seven and a half inch 
hawser, 

The Washington was in little péril, even at the height of the storm. 
Her men worked hard in the snow and bail while towing the Hogan, 
and it is not denied that a libéral reward should be gîven them therefor. 
The controversy is in regard to the amount. This controversy arises 
out of a différence in the estimate of the péril of the situation in which 
the Hogan was when taken hold of by the pilot-boat. As to the other 
things, there is substantial agreement. The évidence shows at the time 
the Hogan lost her smoke-stack ûo tug was in sight, nor was any tug- 
boat fallen in with during that day. If the pilot had declined to fur- 
nish assistance, the Hogan would, as it appears^ hâve been compelled 
to anchor where she was, and during the severe storm that came on the 
folio wing night she wduld hâve been in danger of total loss. Some wit- 
.nessea express the opinion that she would certainly bave foundered 
during that night. ït is the extent of this péril which enhances the 
value of the services volûnteered by the pilot-boat for thé benefit of the 
Hogan. There was little péril to the pilot-boat. Some extra work was 
performed by the crew, and 24 hours of time were lost. It may be also 
that the pilot boat ra;n some risk of losing her insurance. Her claim is 
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50 per cent, of the value of the Hogan. This I thiiik too much. If, 
taking into account the perilous situation of the tug, the salvage be 
fi^ed at $1,250, the pilot boat will, in my opinion, receive a libéral 
reward. 

Let the libelants hâve a decree for $1,250, togethei with the costs of 
this action. 



The Oscbola..' 

CoFFiN V. The Oscbola.. 

(JDitb-ict Court, E. B. Nm York. Mardi 14, 1887.) 

OOLUBIOBrr-OVEBTAKIIia VESBE1~ 0M)SB APPBOACH— NO SlGHAM — ShKBE BT 

Leadi^to Ybssbi.. 

Whére the steam-boat O., overtaking the 8., collided with her, and, on suit 
brotligbt, defended by alleging a sheer on the part of the S., but the évidence 
; ghowed that she had approacEed dangercusly near the S., withont givine the 
signal required bv the international ruies, held that, if the 8. made no sheer, 
thé O. -^as in fault as the oyertaking vessel; if the S. did sheer, the 0. was 
stiU in fàult for her approàch without signais. Eeld, cUso, that, in the absence 
at signais from the O., the sheer of the S. was not a fauit 

In A.dlmiralty. 

Edward H. Hobbs, for libelant. 

Carpenier & Moeher, for çlaimant. 

Benbdict, J. If, as the libelants contend, the Spray made no sheer, 
the liabiiity of the Osceola is clear. If, on the other hand, the Spray 
did sheer, fltill the Osceola was in fault, for she was the overtaking 
vessel, and approached dangercusly near to the Spray without giving 
the signais required by the inspectors' rules. Had the signal been given, 
or had fit been proved that the Spray had been otherwise informed of 
the position of the Osceola, the Spray would hâve been in fault for 
changing her course, when she did, but, in the absence of such signal or 
such knowledge, her change was not a fault. 

The libelant must hâve a decree for his damages, with a référence to 
aâcertain the amount. 

Beported by Edward Q. Benedict, Esq., ôf the New York bar. 



384 FEDËBAIi tXPÙWCEa. 

Thb Missôoei.' 

(Disin'ei Court, JK JD. New York. Aprîl 1, 1887.). 

ChAETER-PaeTT— BbBACH OF— AdMIBALTY JUKrSDICTIOIf. 

An action in rem cannot be maintained for the breach of a charter-party 
when the voyage was not undertakie.nj. an^, Rft part of the cargo delivered on 
board. 

Admiraity. Libel in rewiifoi; Jbtreaeh of an executory contract. Ex- 
ceptions to ïibel. 

JoAn C. MiÔMm, for libelant, , , • 
B. H, Williams, for claimànt. 

CoxB, J. Tlie libêl allèges that în November, 1885, the owner of the 
steam^barge Missouri, by an .agreement in writing, chartered her to the 
libelant to carry.a cargo of lumber from Oscoda, Michigaii', to Port Ar- 
thur, OPt^rîo]'; that the, pwiaer wl>,6lly n^lected and refused to perform 
the conditions ; of , the charter-party. ' The voyage was not undertaken, 
and no psirtiârthe cargo was plaçai bri board. The Ubel was filed Sep- 
teinber 9!, ^8^» iând the vessel; waa seized while lyingat. the port of 
Buffalo. TÏie claimant now fileé exceptions, dispnting thè jurisdiction 
of the court upon the ground that no maritime lien was created, and 
therefore the libelant is not in a position to proceed in rem. The sole 
question, therefore, is, can an action ini'mh be màintainèd for a breach 
of a charter-party, no part of the cargo having been delivered? 

There can be no doubt that the négative of this proposition îs sus- 
tained by a grrat prépondérance ofauthority. TheKéokuki 9 Wall. 617; 
The M-eman, i8<How. 182; The Yankee Blade, 19 How. 82; The Her- 
imiage, 4 Blatchf. 474; The Gener(û.8heHdan, 2 Ben. 294; 27i« Chaffee, 2 
Fed. Rep. 401; 2%e Monte A., 12 Fed, Rep. 331; The GUy of Eaton 
iîoMg'e, 19 Féd. Rep. 461. 

The cases holding a contrary doctrine hâve not been followed ïn récent 
yearg. As the question, so far as this court is concerned, is no longer 
an open one, an examination of it ùpon principle would be a pointless 
and unprofitable proceeding. 

The exceptions are sustained. . 

•Eeported by Théodore M, Etting, Eaq., of the Philadelphîa bar. 
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Froment >. DuciiOs and another. 

XDistriet Oowt, 8. B. Nm Forfe April 7, 1887.) 

1. CowsuiiB— Actions aoainst— Joint Défendants— Jubisoiction. 

The act of congress of February 18. 1875, •whioh amenda Rev. Bt U. 8. §711, 
Ijy repealing the previous expreSs exclusion of the state courts as to jurîsdiction 
ovèi' suits against consuls, does not dlminish the jurisdiction of the fédéral 
courts over the same actions. 

8. SAMB— DlSTBICT COITRTS. 

Prior to the act of 1875, thè reasbnable construction of Rev. St. U. B. §§ 
568, 711, and of the judiciary act of 1789, giviiig, up to the passage of the aCt of 
1876, (18 St. at Large; 818.) exclusive jurisdiction to fédéral courts of "ail suits 
against consuls or vice-consuls," embraced ail suits to which the consul or 
viçe-cpÎQsiil was a necessary défendant, because -Within the gênerai langaage 
bf the kohstitution and thë acts 6f congress, and because otherwise there 
would be no légal redress Upon joint obligations where a consul was a neces- 
sary ço-defehdant; and the same construction must still prevaiL BeUl, thdr»- 
foré, thaï; a ndoticn to dissolve an attachment against a consul's necess^ co- 
deféhâAÛt, for Want of jatiBdtction, should be denied. 

Motion to Vacate Attachment. 

OZift, Rives & Montgomery, for plaintiflf. 

Ben^mim Yates, for défendant Dudos. 

Beown, J. On the twenty-third of March last, suit was commenced 
in this court to recover the A'âlue of a bill of goods sold by the plaintiff 
in Ôctobei-, 1883, to the defetidants; and on the same day an attachment 
wàs îssûed, pursuiant tO the stâte practice, against the property of the 
défendant Duclos, a résident of the state of New Jersey. The complaint 
and afi&davit stâ1«d that the défendant Fritsch is the Austrian vice-consul 
at this port. The défendant Duclos now appears for the purpose only 
of ykéating thë àttachtnent, On the ground that this court bas no jurifr- 
didion of an action against the ciohsul and another défendant, but only 
in an action against the consul alone. 

The feéventeenth paragraph of section 563 of the Revised Statutes of 
the United States gives this court jurisdiction of "aU suits against consuls 
or Viûe-cotasuls, except for offenses above the description aforesaid." The 
exception does not afFect this case. The cases cited by the défendant 
to sboW that,éâch of the défendants must be amenable to the jurisdiction 
of the fédéral courts are ail casés relating to suits "between citizens of 
differetit states," in which the language of the statute is quite différent. 
See Rev. St. § 629; Strav>bridge v. CuHiss, 3 Cranch, 267; (hal Co. v. 
Blatchford, 11 WaU. 172. In those cases the jurisdiction of the fédéral 
courts was nevet exclusive of the jurisdiction of the state courts. But 
the jurisdiètion of the fédéral courts over consuls and vice-consuls bas 
always been exclusive of the stâte courts from the passage of the judici- 
ary act bf 1789 (1 St. at Large, 76) until the act of February 18, 1876, 
(18 St. at Large, 818; Rév. St. U. S. § 711.) See Bars v. Pre^cm, 111 
U. S. 252, 261, 4 Sup. et. Rep. 407. 

Whatëver inay bè the eiffect of the repeal of the exclusive jurisdiction 
v.30F.no.6— 25 
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of the fédéral courts as respects consuls by the act last mentioned, that 
act cannot be construed as int^ded to diminish tbe jurisdiction of the 
United States district courts in actions aflfecting consuls as it existed be- 
fore. There is no évidence ofany such purpose, and it ipnot to be in- 
ferred. If such a suit as this was maintainable before the act of Pebruary 
18, 1875, it must therefore beheld to be maintainable still. Looking 
at the question from this point of View, it would seem clear that the juris- 
diction of ;this court in such a case as this shouldbemaintained,whether 
a similar suit be now maintainable in the state courts or not. 

There is no question that such a joint action as this is within the con- 
stitutioual grant of the fédéral power, since the constitution expressly dé- 
clares that this power "shall extend * * * to ail cases affeding am- 
bassadors, other public ministers, and consuls." This action is just as 
clearly also a " suit against a consulor vice-consul," and hence within the 
verylanguagé oftheactof con^es8,'(Ilev. St. § 563,) althoughanecessary 
co-defendaût is joined, In the dase of Davis y.PacTcard^l Pet. 276, 284, 
the suprême court, in referringto the privilège of a suit in the fédéral 
tribunals, says that "the privilège is not a personal one," but is "the privi- 
lège ofthe countryorgovemmentwhich the consul' représenta. . * * * 
It was deemed fit and proper that the courts of the govemnient with 
which rested the régulation of ail foreign intercourae should hâve cog- 
nizance of suits against représentatives of such foreign governments." 
Tliese reasons are as applicable to a joint action, including a consul de- 
fendant, as to an action against a consul sole defeiidçipt. 

'As the law stood until 1875,.thejuriadiction ofthe fédéral courts be- 
ing expressly ideclaréd to be exclusive of the statç courts, if suit upon a 
joint obligation couid not be brought in this court against both défend- 
ants, the .obligation could not hâve been enforced anywhere. In a state 
court the action against both could not lie, because suit against the con- 
sul there was forbidden; and, :if the suit were brought there against the, 
other défendant alone, the latter could successfully bave pleaded the 
non-joinder of the consul as défendant; while in the fédéral court the 
consul could not hâve been sued alone, since he would be equally enti- 
tled to plead the hon-joinder of the other défendant. : Bamey v. BaM- 
mme œ^; 6 Wall. 280, 286. The act of February 28, 1839, (5 St. at 
Large, 321, § 1; Rev. St. U. S. §j737,) does not apply in regard to per- 
sonsiwho are inhabitants ofthe district, or are found, therein, and that 
statute, therefore, would not exténd to this case. It certainly was not 
the design of the judiciary aqt in giving exclusive jmrisdiction to the dis- 
trict courts in suits against consulSi to debar suitors of ail légal redress 
upon contracta in which a consul was a joint oWigor. The necessary 
alternative is that suits against both jointly must bave. lain either in the. 
fédéral court, or else in the state court; and,'as the gênerai language of 
the statute excluded stàte icàurtsi the reasonable copstruction of the 
phrase " ail suits against consuls or vice-consuls" must be to apply it, 
in its gênerai and extended.âense, to ail suits in which consuls or vice- 
consuls were necessary parties défendant. . . ; 
: In the case of Bv3A)y y. Jartâsen, 6 Blatchf. 315, an action similar to 
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ihra wàs bi^iJiigM' and detertninèd tipôn the mérita; and, though thé comr 
plaint waiâ tîierè dismisised as àgaihst' thifd persons on the ground that 
the joint Jiability of the consul was disproved, ihe clear inference froni 
the décision is that othet^ise the siiit Vrotdd hâve been sustained. 
The motion to vacatô shotdd foé denied. 



KcCabty éb Haix TbaQiko Co. v. Giabnzsb. 
"\0vrèuit Oown,8. D. New T<yrk. Match 14, 1887.) 

COUBTS — StATB AlfD "FBDEKAIr-IlU'BniGkMBNT Oï LiCBNSE TO SbLL PaTBNT— 
CJONSTBtrCTION OF CONTRiOT. 

Wbere the parties to an action are both citizens of the same state, although 
the action is brought for the infringement of a patent, where the défendant 
admits the validity of the patent, and his use of it, and the only question is 
the construction of a contract between them as to the use of the patent, in- 
' volving ■wholly common-law and equity principles, the fédéral courts hâve no 
Jurisdiction of the action, and the plaintifE must resort to the state court for 
Lis remedy; and it does not aSect the question that the state court had pre- 
Tiously ruled that it had no jurisdiction, and that relief must be sought in the 
fédéral court, the plaintifE being thus lef t without remedy. 

In Eqnity. 

Oeo. W. Van Slyke, for complaînant. 

Eugène H. Letm and Qharlea E. Hughes, for défendant. 

Wallace, J. The motion for a preliminary injunction must be de- 
nied, beçause, upon the authority of HartéUv. TUghman, 99 tj. S. 547, 
this court bas no jurisdiction of the controveray disdosëd by the Mil 
and answer. The bill asserts that the plaintiff bas the exclusive right 
to use and sell, throughout the United States, certain patented mirrors 
by virtue of a license granted to HaU, Nicoll & Granby, by the owners 
of the patent, and by Hall, Nicoll & Granby assigned to plaintiff, with 
thé consent of the owners of the patent; that the owners of the patent 
claim without just cause (and the bill sets forth ail the fects) that the 
licensô has become forfeited; and that the défendant, as the agent of the 
owners of the patent, is now selling the patented mirrors in disregard of 
plaintiff's rights. The answer admits the validity of the patent; admits 
that the mirrors the défendant is selling are the mirrors of the patent; 
admits that he is selling them as the f^ents of the owners of the patent; 
and dénies that the plaintifE has any caiise of action, and asserts that 
his rights under the license had terminated by reason of non-perform- 
ance of one of the conditions of the license before the alleged acts of in- 
fringement. 

The parties are citizens and résidents of this state; and according to 
JSarteU v. TMghmcm, swpra, although the suit is brought for infringement, 
ihasmuch as défendant admits the validity and use of the patent, and 
the rights of the parties dépend wholly upon common-law and equity 
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prÎQciples 98 a,ppjjed tp tib.9 gq^ttl^Qt çtated in H^e bîU, &e cas^ does not 
arise under any act of QOogrçsS). *nd the plaintiff can ajid must resort to 
the State court for fais le^nedy. 

The. précise, question hs» •^an, dwided the other way by the court of 
appeals of this state, in G(mtir^t^\ §tQrfi Bervice Co. v. Clark, 100 N. Y. 
365, 3 N. E. Rep. 835; Hai, 'Sweat Manufg Cb. y. ÉdnoeM, 102 N. Y. 
167, 6 N. E. Rep. 264, where it was held that in such a case the plain- 
tiff can and must resort to thë"circûiVcouTt of the United States. It will 
probably afford the plaintiff poor comfort to know that, while in thia 
conflict of aUjtbpPity he is ajppa^çj^y. l©ft vithout a, JçeH).ç^ for the vio- 
lation of his rights, the question has received caréfal considération at 
the hands of both; the tribrmaJs of last resort, federftl and state, and -waa 
decided in each by a divided court. 



McGriîGoe V. McGïLLis and othçrs. 
iOircuU Qowii E. D. Wisconsin. January, 1887.) 

t. Rbmotal of Causes— Thansmissai. op Recobd— Lâches. 

Where, on the grantingot a pétition for tiie removal of a cause from a state 
court to tlie fédéral court, the défendant f ailed, through the inadvertence of 
his counsel, to hâve the record prompl^y transmitted to the circuit court, (Act 
1875, § 8,) and ],5 mootbB el^psedwitljout Buch trausmission, whereupon the 
plaintiff, for the purpbse or a motion to remand, transmitted such record, held, 
that plaintiff's motion should be granted for want of due prosecution under 
,f fté reniçival. 
8; S^ME— Motion to Remaîîp--I,aohb8. 
V D'elay oh part of plalntîfE, foi' 15 ihonths, in makîng Ws motion to remand, 
%«^ ndt a waiver of thé right ^ ob}ect to défendants failuie to file, in the 
' ! ;circuit court, a çopy of tlie record. o| t^e cause remoyçi 

Gn MQtion lo Remand. 
JShirçhMd ^ Fç^rchUd, for the mpt^pn. 
: EUifi, Oreme <k MerriU, œntra. ■ 

. Dyeb, J. This suit was begun iu the state court in 1885. On the 
Qmd day of October in that year the. défendants filed a pétition and the 
requisite bond for the removal pf the cause to this court, alleging that 
the plaintiff was an alien, and that the défendants were citizens of this 
state. Although 15 months bave elapsed since the pétition for removal 
was flled, during which time four terms of this court bave been held, 
the défendants hâve never caused to be entered hère a copy of the record 
in the suit, as required by their bond, and by section 3 of the removal 
act of 1875. At the présent term the plaintiff has brought to thecourt, 
and produced for filing, a, cppy of the record, and bas moved that the 
case be remanded to the statp: court. The ground chiefly urged in sup- 
port of the motion is that the plaintiff is not an alien, but a citizen of 
the United States and of the state of Wisconsinj but, upon suggestion 
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being made that the défendants had been gnilty of lâches in not enter- 
ing in this court a copy pf the record in the suit, the court required ex- 
plan^tipij to be made of the causes of the défendants' failure to comply 
witih the lav in flling the record. 

One of the counsel for the défendants has filed an affidavit in which he 
states that, on filing the pétition and bond for remoyal, he directed the 
clerk of the state court to immediately transmit a certified copy of the 
record tp this court, and tl^at the clerk promised to comply with such 
instruction; that the déponent, relying on such promise, supposed that 
the record had been duly transmitted to the clerk of this court, and did 
not know that it had not been transmitted and filed until the second day 
of the présent month; and it is alleged that the plaintiff bas never 
moved to remand the case until the présent motion was made, nor has 
he taken apy a,cl4pn to bring the case to trial since the removal thereof. 
It is also all^ed that the plaintifif has not been prejudiced by the delay 
in filing the re^rd, because other suits involving the property in con- 
troversy in this suit hâve been pending in varions courts since 1885, the 
trial of one or more of which was desired in advance of the trial of this 
case, and the défendants now consent that the case be placed upon the 
calendar without notice of trial, and be tried at the présent term. 

On the part pf the plaintiff, an afiidavit made by the clerk of the state 
court is subnjittted, in which the déponent states that, at the time of 
the filing of the pétition and bond for removal, défendants' attorney told 
him that he would inform him (déponent) when he wpuld bave the rec- 
ord transmitted; that the attorney did not request or direct him to make 
any transcript of the record, or offer him any fées therefor, or inquire 
what suçb fées would be, but only requested him to file the pétition and 
bond, and said he would let déponent know when he wished the record 
transmitted; jiiat the déponent was never subsequently informed that de- 
fendants desired the record transmitted, and he dénies that he was at 
any time directed or requested to immediately send the record to this 
qourt or that he promised to do so. 

One of the attorneys for the plaintiff makes a verified statement, in 
which he says that in May, 1886, he inquired of the clerk of this court 
whether he had received a copy of the record, and was told that he had 
not, and that it had not been filed; that this inquiry was made with a 
view to making a motion to remand, in case the record had been entered. 
It also appears that in November, 1886, the déponent asked one of the 
défendants' attomeys if the rçcord had yet been filed, and was informed 
that such attorney knew nothing of the case, and would speak to bis 
partner, who had charge of the case, about it, and that the défendants 
hâve not to the présent time caused a copy of the record in the suit to 
be entered in this court. A counter-affidavit has been filed by the at- 
torney for the défendants who has charge of the case on their part, in 
which he dénies that he said to the clerk of the state court that he would 
inform him when he would hâve the record in the case transmitted to 
this court; and states farther, among other thiugs, that he was never in- 
formed by his partner, with whom the plaintiff's attorpey swears he had 
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à coriveJrâaïion' âbbut thé Case in, November, 1886, tiat tHe record had 
riot been 'traniillîttéd.: Upon' th'is state 6f facts, tiie question is raised 
whetKèf thë édurt shôiild allow ibfâ càseï to proceed bere as if tbe record 
h^d been duly entered by the parties making tbe removal, or should re- 
Daand it tp tbç staté court. „ ' 

'pififerences of opinion at bhe time, to some extent, prevailed in the 
Subordinate fédérai courts as io whether the requirement of the act of 
1876, that & copy ôf the record in the suit removèd, shall be filed in the 
circuit court on the first day oî the next session thereof fùllowing the fil- 
ing pf the pétition for removal, is mandatory, and involves jurisdiction, 
or is directory inerely, and involves only a matter of procédure. In Wool- 
ridge v. McKmna, 8 Fed. Rep. 650, the statute, in the particular men- 
tioned, was held to be directory, and as, by inadvertence, which waa 
shown to be quite excusable, the transcript of the record from the state 
Court was filed on the second instéad of the first day bf thè term of the 
fédéral coUrt nëxt succeeding the filing of the pétition and bond for re- 
moval, the court, in view of the exceedingly brief delay in filing the 
'transcript, was of the opinion that the objection to the rétention of the 
case on that ground was not niâintainable. But it is observed in the 
opinion that " while the statute may be held to be directory, merely, and 
not mandatory, * * * it dbes not follow that it is nugatory in that 
regard, or that the courts can ignore its plain requirement that the tran- 
script shall be profnptly filed on the first day of the term." In Stouten- 
burgh V. Wharton, 18 Fed. Rep. 1, it was held that the provision of the 
act of 1875 in relation to entering a çopy of the record in the suit on the 
first day of the session of the fédéral court after filing a pétition and bond 
for removal is mandatory; and ^e opinion of Judge BLATCHFORDin Mc- 
Lean v. St. Paid & 0. By. Oo., 16 Blatchf. 309, indicates the same view. 
But it is now idle to discuss that question, as it is settled by the décision 
of the suprême court in St. Pavl <fr C. Ry. Co. v. McLean, 108 U. S. 212, 
2 Sup. Gt. Rep. 498. In that case it was held that the failure to file a 
copy of the record on or before the first day of the succeeding session of 
the fédéral court does not depriye that court of jurisdiction to proceed 
in the action, and that whether it should do so or not upon the filing of 
such copy, is for it to détermine. 

" The case at bar should not, therefore, be remanded to the state court 
on the ground that, because bf the failure of the removing parties to 
duly enter a copy of the record in the suit, this court is without juris- 
diction. But the question is whether the court, in the exercise of its 
discrétion, ought to proceed in the case as if the copy had been filed 
within the time prescribed by the statute, or should send it back to the 
state court for want bf due prosecution under the removal. Railroad Co. 
V. Koonla, 104 U. S. 5. 

' In Kidderv. Featteau, 2 Fed. Rep. 616, it was held that if there is 
such unnecessary delay in filing the transcript as amounts to upexcused 
lâches, whereby the bther party is prejudiced, the federalcourt may for 
this reason remand the, case. There was a delay of 43 days, and the 
court was of opinion, as the party moving to remand had not beenprgit- 
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diced by ihe dday, the case ought not to be remanded. In HaU v. Brooks, 
14 Fed. Rep. 113, it appeared that a copy of the record should hâve 
been filed November Ist. It was not filed until December, and the ex- 
cuse given for the delay, which was that, from information sought and 
obtained at the derk's office, the attorney understood that the next suc- 
ceeding term would be in December, was held sufficient. In Stovim- 
burgh V. Wharton, auipra, there was a delay in filing the record irom the 
March term until the September term. The excuse made was that the 
removing party had seasonably given verbal directions to the derk of the 
state court to transmit to the fédéral court a copy of the record, and sup- 
poçed bis request had been complied with. TÎiis was held to be an in- 
suffioient excuse, and the case waà remanded. Thus différent judges 
hâve taken différent views of the question aait has arisen before them. 
In MsLeaji, v. St. Paul Ey. Co., 16 Blatchf. 309, the first day of the 
next sèssioj;! of the fédéral court after the case waa ordered removed by 
the state court was April 7, 1879. The removing party filed a copy of 
the record ou the tenth day of April, and Judge Blatchfobd remanded 
the case because of the delay. This judgment was affirmed on writ of 
errqr l)y :tl^e suprême court. 108 U. S. 212, 2 Sup. Ct. Rep, 498. Mr. 
Justice Harlan, speaking for the court, aaid: 

" We perceive no ground to question the correctness of the order o£ May 
28, 1879, or to conclude that there was any abuse by the court of its discré- 
tion. The onlyreason given for the failure to file the transcript within 
proper time was inadverterwe upon the part of counsel; in other toords, the 
filing was overîooked. It is scarcely necessary to say that this did not con- 
stitute a sufficient légal reaspn for. not complying with the statute." 

This language of the court seems to be directly applicable to the prés- 
ent case. We hâve hère ah issue of fact between the attorney for the 
défendants and the clerk of the state court as to what occurred between 
theto iû relation to transmitting a copy of the record to this court. But, 
accept^ng the statement made by côunsel, the case was one, not to state 
it more strongly, of inadvertence, so far as he was concemed. Tbe fil- 
ing was oyerlooked. Stowteriburgh v. Wkarton, «upra, is directly in point. 
It was thé duty of the défendants to see that the record Was filed. A 
party in suoh circumstanees bas not the l^al right to rely upon a re- 
quest made to and a promise by an officer, and, on his failure to transmit 
tJie record, then plead the request and the officer's default as a valid excuse 
for not having had the record entered as the law requires. And, as said 
in tbe outset, the défendants hâve not, even to this day, after the lapse 
of 16 mpnths, caused a copy of the record to be filed; The record is 
now broùght to this court by the plaintiff, and filèd by hini aS a basis 
for his motion to remand. To pass the défendants' failure to file the 
record, aftèr this long lapse of time, unnoticed, would tend to establish 
a précédent in the removal of causes from the state couirts that might 
prove mischievous in practice. A more strict compliance with the stat- 
ute is essential, and must be required. 

But- it is a:rgu€d that the plaintiff has waived his right to object to the 
défendants' failure to file a copy of tiie record by delàying hîs motion to 
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xemand until thô présent time. I cannot adopt that conclusion. It 
would cettâinly be singular if fhé defëndants could èscape the efFect, of 
their own lâchés byalleging that the plalntiff ought sooner to hâve com- 
plained of such lâches. If tBe défendants had catisëd, à ébpy of the 
record to be filed, éveii thoU^Hsoiùé*hat out of time, aM then the plaih- 
tiflfhad uhseasonabljf délayéd. fiààkihg a; motion to reûiahd, the question 
of waivei^ w'oùld présent a difietênt aspect. The facts in MiMer v. Kent, 
18 Fed. Rep, 561, cited in cbuhsel'é brief, are not givèh in the report of 
the case, but I hâve no doilbt thé facts were that the removing party 
filed a copy of the record, aûd then that thére was threasonable delay 
by thé ôppbèiiè party in moviiig to remand. Certainly the party re- 
moving a casé ought not të b'é pérmiitted to charge thé opposite party 
with kches -v^liile he is hiriiself ètilT in d'éfault. As is wéll stated in one 
of the briéfâ sùbbiitted, it is Tipon tlié theory of submissiori to the juris- 
diction o'f the fedefàl éourt that à' deîày in mOving to rèinan'd is a wai ver 
of the right. Àiïd, ih a legàl sèriàé, there can bé no sUbtaiséiôn to the 
jurisdiction until the court is în à position to proCeèd With the case, and 
it is not ici sùch position untiFthë record is filed. 

In cbn'cluéibH, tlle brder bf thé coiirt will be that tîië causé be të- 
manded for want of due pro^écûtidn tiiidet the removal. 
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iOtreait Court, s. Mastaehmelta. March 16, 1887.) 

1. KKmotal dp GAtrsBs-l-CmzBNSHii'— "SaiT op a Ctvil JTatubk"— Diteesion 
op Water ï"BQM Mill—AssessmkNt' |0P Damages, 

A procée'ding ih à MasBacHtisëttâ fc'oiirt, undei- St. Mçiss. 18iSl, e. 368, for the 
appointmenii of comhiisaionerè, and the assessment of damages sufEered by 
complaisants, inijl-pwnersin KhOdô Island, bv rea^on of the diversion of the 
water of a stream in Massachusetts b^ the défendant, is fémovable tb the féd- 
éral court 6n thé ground ôf diverse citizénship of the çattiés. Sttch a pro- 
ceeding is a "siiit of a citil naturisi either at law or in equity, " within the stat- 
utes as to removal of causes. 

8. Same— Spécial StATUTOET Phocbedutci — Rèman-d. 

Where a cause, has been removed from a state court to the circuit court on 
the ground of citizénship, it will riot be remandéd bécause f ounded upon a 
spécial statutory procédure authorized by a statute of th^ state, if the circuit 
court has equal power trith the state court to follow the procédure prescribed 
by the state law. Midland By. Go. y. Jonéa, 29 Fed. Rep. 198, approved. 

8. Samb— Pétition-— Àmodkt. 

Where a (ùîuse is removed from a state court to the fédéral court, jurisdic- 
tion sufflciently appears in thé' record if the amount in dispute is stated in the 
pétition for removal, although it be not stated in the original pétition in the 
cause. 

4. Ôame— Citizénship dp Real Ownéb— TeusTeb. 

Where a removal of a cause involving thé ownershîp of land îs sou^ht on 
the ground of diverse citizénship of the parties, in determining the question of 
jurisdiction the court is to 109k at the citizénship of the real owners, and not 
to that of à party who is a trustée only. 
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B. "Watbks and Wateb-Cotjrsbs— Mn-iiS— Easement in Stbbam OtrrsiDB State. 

"Thé o-wner of land in an àdjoining state may hâve, as appurtenant to such 

land, an interest in land Or water in Massachusetts, which jnay be protected 

hy suit in the pQUits of that state. ManvUle v. OUy of Woreetier, 188 Mass. 89, 

followed. 

In Eqnity. 

W. S. B. HopUns and Wm. 0. RusseU, for plaintiff. 

F, P, Goulding:, for défendant. 

Cappeïîtçe, ^. In tb^ case, jand also in seyer^ othersomewhat sim- 
ilar ca.S|E!S against the same lipfendant, motion is made to remand to the 
supeiriof t^^ for the county of "^prcester, and a demurrer is also filed 
tp thp .p^titpn, which is thç fir^t step in the litigations. The cases haye 
hee:;i he^^jd together, and it wiU be conveiijient tt^ai 1 should state, in 
deciding this case, the conclusions which t hâve reached on ail ^he points 
^h^içh ^y^ bjsçn argued- 

The pkipti^f are citizens of Ebode Island, and owpers of mill prpp- 
er^;9n4'feb^ft'^spf the BJ^ckst9|}e river, in Â?it s|^t^. , The défendant, 
ip puy3ï|aàqe pf St. il|as^i 1$^1, c, ^68, bas takenfpr its water supply 
Tat;p]iiç]f brppk, whiph is in ïjl^ssachusetts, and is a ^ributary of the 
Blaçkstope riyer; aiid thp plaiptiffs, pursuant to the st^tute* filed th^ir 
p^titipns ip the superior cçurt, praying for the appoiptnaent of commis- 
sionerg, apd tl^e assessment of the damage sufferpd by ibem in copse- 
quenee of tjie diversioii of the water of the Ipirpok. The plaintifs liave 
filed their petition|B and bonds, fipd hâve removçji the c^^es tp tbis court. 

The defippdant conten48 th^.t the proceeding by pétition and assess- 
ment.of damages by commissiopçrs, with a provision for an assessment by 
s\, jury in certain cases, is not a "suit pf a civil nature,^ either at law or in 
equity," withjp tjie rpeaning of the acts providing for the removal of 
causes, because the plaintiff is to proceed, not by the usual fom^ pf an 
action or suit, bpt according fp a spécial procédure appointed by the 
Mass;^chusetts statu te. ï api of opinion, however, that it is theduty of 
this court to pntertain the suit, and to ascertain and enforce the rights 
of the plaintiffs ty the procçeding which the state law prescribes, wbether 
it be by the usual process of law jetions, or by a spécial procegs pre- 
scribed for the occasion. "ïbe défendant argues tjiat the appointment 
of commiçsippers properly belpngs to the state court, apd that a contro- 
versy reippvable to the fédéral court does not arige in thèse cases, unless 
there should be an appeal to a jury after the award of ibe commi^sioners 
cornes in. But I see no reason why this court cannot administer relief 
by the appointment of compaigsioners, as well as by trying the question 
of dapiagôs with a jury. If it appeared that the appointment of commis- 
sioners by this court is impracticable or incpngrupus, then, indeed, it 
wpuld bp infejred that the proceeding is not such a proceeding as was 
intended to be renioyable to tbis court. We so iheld on an application 
to adopt ip this court the ^tàte practice of the appointaient of auditprs in 
actions pther thap actions of account. In that case it appeared that tlie 
statpte qf M|§s^phusetts, which establisbed the practice of appointing an 
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auditof,, provided that the cpmpensation of the auditor should be paid 
by tbe county; and, as we bave no power to make a siroilar or analogous 
provision for the payment of thè auditor, we conduded that we had no 
power to adopt the procédure as part of the practice of this court. But 
in this case the défendant suggests no reason why we cannot fully and 
effectually carry out the provisions for the appointment of the commis- 
sioners. The question is fully discussed by Judge Brewee, in Colorado 
Midland Ry. Co. v. Jones, 29 Fed. Rep. 193; and in that opinion I 
fully concur. , . 

The défendant aiso contenus that jlîrisdiction does not appear by the 
record, bécaiise the àmount in dispute is not stated in the original péti- 
tion. It is^tated, bowever, |n thé pétition for removal to this court, 
and ï am bf opinion that the allégation in that pétition is Buffîcient. 
ÙM Washirig & Watm- Co. v. Keyes, 96 U. S. 199; J5r^e8 y. Sherry, 95 
U. S.40l.^ 

On the demurrer the défendant allèges that thè pétitions show no case 
for relief uîidèr the statute. "ïhe aigument is that sipce the lands of 
thë petitioners are in Bhûdë Islaû^, and their rigbts in the water of Tàt- 
nuok bi-ook are appnrtenaht to thoise lands, thç petitionters cannot claim 
a reùiedy under this statutfe uriiess it be held to hâve extraterritorial 
èffect, Which/ 01 course, is inadtaissible. I cannot agrée with this ar- 
gument. ' Ithasbçen held by thq suprême court ôf Massachusetts that 
thè owîier qf land in an adjoinirtg State may hâve, as appurtenant to such 
land, an intereèt in land or wàter iia, Massachusetts, which may be pro- 
tebted by 'sîiitin the courts of that state. ManviUé Co. v. <My of Worces- 
ter, 138 Mais. 89. I am stroligly iïiclined to the opinion that the dé- 
cision in that casé is of biiïding force on this court in the case at bar; 
and, even if it be" not so, lim iiiclined to follow thàt case as being of 
high authority, and well sùppbrted by the reasohin^' of the opinion. 

In the case of Banigan, a further question arisra. The petitioner, it 
appears by the jléadings, holds the légal title to the land in trust for 
hunself and ànother person, whp is not alleged to be a citizen of any 
'fete ôther than" Massachusetts; and the défendant çontends that, in de- 
termining the question of jurisdiction, the court is to look at the citizen- 
' sMp of the ifeàl owners, ahd not to that of the trustée alone. I think 
the défendant is right. In Bameyy. Baltimore C^, 6 Wall. 280, it was 
bèld that whefè, a conveyance of the subject-matter of the controversy 
had been madè for the purpose of vesting an interest in parties compé- 
tent to litigàte iti the fédéral courts, but the real owriérship in the prop- 
eïty relnainèd in the assigner, the court had no jurisdiction. The ground 
of this dècisibh is that the pérson who is the owher of the property is 
the real;party in the suit. The purposès and intentions of the parties 
are evidentl^ hot held to be xùaterial, since the court qUotes with ap- 
prpval thé' décision in McDonald v. SmaUey, 1 Pet. 620, to the effect that 
thè court Will'take jurisdiétion where the interest of the assigner hâs 
been réaïïy cohveyed, althougb with thè avowed purpose of enabling ttie 
assignée tûmaintaih suit iïj the fédéral court. To the same èffect are 
GrèediàdU-v.' îiicker, iO Fed.'Rép. 884; Fbuntxdn v. ^oén of Angdim, i2 
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Fedi Rep. 8. In this mse it does nbt appear for what purpose the légal 
ïitle waa causèd to vest in Mr. Banigan, but it does appear that the real 
ownership is jointiy in him and another person, who, for ail that appears 
in the record, may be a citizen oï Massachusetts. This case^ therefore, 
should be remanded; and in the other cases the motions to remand wUl 
be denied, and the demunrers will be overruled. 



JoHNSTON v: DoNVAN and another. 
{Circuit Court, 8. Z>. J/«w York. March 18, 1887.) 

1. BnuoTAi. OF Causes— RHiMAin)— Second Rbmotal— Bamb Qkotjnds. 

When a cause has been remoyedfrom astatecourt to the United StateB cir- 
cuit court, and remanded on motion, because tbé pétition for rëmoTal does 
net sèt'ttp tbe diverse citizensUp of aie parties at tbe commencement of the 
trait as well as at the time of remoTal, a second removal'^n the same grounds 
is not allowable. The décision on the motion to remand is cpnclusive, except 
upon appeal. 

i. Same— ÂppEAii— Stat. 

TTpon grànting. a motion to remand a cause to the state court, no star is 
necessary for the purpose of ah appeal other than that pro^ded for by Rev. 
St. U. S. § 1007. 

In Equity. 

WaUer C. Gilson, for plaintiff. 

George C. Holt, for défendants. 

WHïasLEB, J. This cause was removed from the state court to this 
court, on the ground that the parties were citizens of différent States, by 
the défendants. On motion of the plaintiff it was remanded because 
the pétition did not set forth the diverse citizendiip of the parties at the 
commencement of the suit as well as at the time of removal. The de- 
fendants hâve now removed the cause again on the same ground. The 
plaintiff has moved to remand again, because, as he daims, a second 
remôVal on the same grounds is not allowable. The défendants insist 
that the former pétition was so defective that it did not really effect a 
removal, and that, therefore, this is the only removal, and not a second 
removal. The former pétition did, however, bring the cause into this 
courtj and within its jurisdiction, so that a motion to remand was neces- 
sary. If the former motion to remand had not been made, this court 
would bave properly retained the case. Davies v. Laihrop, 13 Fed. Eep. 
565; Edimrdsv. Cmmecticut Mut. lÀje Ins. Ob., 20 Fed. Eep. 452. The 
foniier motion to remand was therefore properly before this court, and 
its décision upon it was conclusive, exqppt upon appeal. The défend- 
ants' right of removal was involved upon such proceedings as the dé- 
fendants chose to take that brought it in question. That right waS 
adjudicated and settled, and could not again be brought in, question 
upon new proûeedings. Eailway Go. Vé McLean, 108 U. S. 212, 2 Sup^ 
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et. Rep. 498, As the défendants had no right tô try that right ovei 
àgainy tbis èecond remôval was impropër, and this motion to remand 
must begràntèd. 

The défendants ask a stay of proceedings for 20 days to enable tbem 
to take an appeal if this motion is granted. No stay is thought to be 
necessary, however, for that purpose, other than that provided for by 
section 1007, Rev. St. U. S. 

Motion granted. 



Phelps ». Elliott. 
{Cvrmît Court, 8. B. Nm York. March 16, 1887.) 

BqUITTE— t^HADING— WlTHDSAWAL oî? Al^SWEB— DbMUBEBB. 

iDetend^lit «nawered the l?il.ï,.^nd lissiie was joined by r«p]icatî6n. There- 
»f tçri» ç^-dof endant, pamed M-tlie bill, but npt served with pirooesa, became 
a p^rty, tmA 09 dQmmre; tbe bill W^ di wissed as agaipst bim. Held, tbat de- 
fendant wonld not be allowed to witndraw his answer and demur to the bill 
when the dismissal as to his co-defendant had not altered the position in 
•yyhiçh hÇjStpo^ at the time of ,t^e, answer, and any question whlch could bè 
raieed by qéinu^Tër ihight bè laisëd oii flhal hearing. 

In Equity. , 

Herbert B. TïfMa, for plaintiff. 
WiUiam G. Okoate, for défendant. 

Wheeler, J, The défendant has answered the bîll, and issue bas 
beèn joined byrôplicàtion. Sinee the joinder of issue, onîe Kieckhoefer, 
named in the billj but not served with process, became a party défend- 
ant, and démurred to the bill. His demurrer was sustained on a stat- 
ute ôf liinitatioiïs, and the bill dismiSsed as to him. 29 Fed. Rep. 63. 
On settlemènt of the order it was claimed that the bill, on the adjudica- 
tion of insufficiency àa to Kieckhoefer, should be dismissed as to ail, 
which was dénied. The défendant then moved for leave to amend his 
answer, which was denied. Hè now moves for leave to withdraw his 
answer and détour. This mbtion is urged principally upon the ground 
that a new case, bas been made by whiat Kieckhoefer has donc in it. 
The case does- not, however, appéar 'to stand differently now from the 
manner in which it stood when the défendant answered the biU. Kieck- 
hoefer wàs not a party then, and is not now. If he was a necessary 
party when he beûame one, or bas been since, he was when the défend- 
ant answered; ând his abseûceaë a ground of demurrer was the same 
then as now. That Kieckhoefer's demurrer was sustained does not show 
that one by the défendant woui4 be, for the suit was commenced against 
the défendant about two years befoi-e Kieckhoefer became a party to it. 
If the motion ' should be grahtédj and the demurrer be overruledj the 
défendant 'wctrild thén, by equity rulè 34, be entitled td answer the bill 
again, ThUs indifëctly he would obtain that which the court bas re- 
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fttsed to grant wheii ùskécl fer directly. l't is not understood that any 
question cati be raised by démarrer to the bill that cannot be taised on 
final hearing oh bill, answèr, and proofia. The rights of the parties are 
supposed to stand upOn tîie sufficiency of thé allégations in the bill 
throughout. A demurrfer WOtild be an expe'riment. The saving which 
might be made in texpënsB by it is not made to appear to be sufficiem 
to warrant trying it; Justicte can probably be as weU done by pursuing 
the usuàl course, on Which lihe défendant started. Motion denied. 



SpiiBS V. Chicago & E. I. R. Co. 

1 {(Jir(niM Court, 8. D. NeiB York. Marchai, 1887.) 

ï'ÀklWlB— IPfetiBTS— RittKÔAD BOHDS. 

" i-Ib e(& action by a holder of the bonds of a railtoad company. seonred by & 
fd^fd of trust, merêly to compel the défendant company tofulflUt^ie ^^^^ 
ments oh its part contàiiièd in the deèd bf trust, ahd not séekihg %à réach in. 
ahy wày the iBecuritJjr jjrovidéd in said deed, or the ittcoinè of theroadilfeôugh 
th» TtgitB or powérs of the trustée, the latter is not a neoeasaiy l;iarty. 

InEquity. On demurrerto bill. 
John W. Weed, for plaintiff. 
^ttsfeïi (3. i'ba;, for défendant. 

WttBEtEK, J. The bill allèges, in substance, that the défendant is- 
euéd bonds of $1,000 each,totihe amourtt of $1,000,000, by eàch otf which 
it promised to pay the bearer the principal sum of $1,000 on the first 
-day of Deèember, 1907, and such interest on the first day of DèCeûiber 
annually, if any, as should be deelared and fixed by the board bf di- 
rectors, not exceeding 7 per cent., in acoordance wifch a deed of trust to 
a trustée pledging and appropriating the net income and earnings of the 
road of the défendant as security for the payment of the principal and 
interest; that the deed of trust provides that the directors shall, in the 
month of October annually, ascertain, fix, and déclare what amount of 
net earnings of the ptecedîng year is justly applicable to the payment of 
interest on thèse bondsj that, if they adjudge that a spécifie sum is 
available for that purpose, they shall enter a résolve in the nature of a 
final award declaring what sum is available out of that year?s net, earn- 
ings foï that purpofee; and the rate of interest payable on éaeh bond; 
th^t the paytnent shall be advértised; that the défendant will proinptly 
îfurnish the funds neeessary to make the payment, and set apart so much 
of its net earnings as a spécifie trust fund for such payment; and that, if 
the defendàht âhall faiï to depdsit the fuU surh nëcéssài'y to pay the in- 
terest in any. year, the -trustée shall bave power, àt his discrétion, and 
iipon the written request of the holders of a niàjority of the bonds, to 
deœand, tàke, and hold possession of the road and equipments, and 
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receive thé iacome and revenue theïefrooi» until thçnet amount Bhall be 
sufficient W pay ail the theniarreanaiges of inter§st; that the orator has 
been the owner and holder of sucb bondsj to the amouptof $62,600, 
since September 1, 1883,- that sinoéthen the défendant, its officers and 
directors, haveconspired to ftaudulently eompel the oi;ator and other 
holders of the bonds to surrendet the same, and tp franduiently with- 
hold net eamings properly payable thereon, and. for that purpose bave 
made false,'fraudulent, and fictitious ascertainmentsof theincome, setting 
forth the particulars thereof, whereby the orator and other bondholders 
hâve been deprived of their share of the net income. The prayer of the 
bill is for the ascertainment and payment of the amount justly due for 
interest. The défendant has demurred to the bill. 

The only ground of demurrer urged or relied upon is that the trustée 
is not in anymannér madé a party to the bill; and several cases, and 
jpaiticulaTÏy Morgan v.RaUway Çh., 21 Blatchf. 134, 16 Fed. Rep. 55, 
and Barry v. RaUway Go., 22 Fed, Itep. 631, are cited. If the orator 
was seeking to reach the income through the righta or powers of the 
trustée conferred by the deed of trust, there is no question but that the 
trustée would be a necessary party. But that is not the case. The or- 
ator is seeking only to eompel the défendant to fulfill its agreement fâirly 
and honestiy , and not undertakihg to reach any of the security provided 
by the deed of trust. The deed of trust is referred to for the spécifica- 
tion of the amount of interest which the défendant agreed to pay, and 
is not sought to be enforced at ail. The orator is not seeking to fore- 
close the mortgage, or to exécute the pledge, but is endeavôring to coUect 
the debt secured, The amount of the debt is in dispute, according to 
the bill, and an account or ascertainment is necessary to détermine the 
amount. The trustée could not bring this suit, and has no interest in 
it as trustée. The cases referred to are where the property securing the 
debts through a trustée was sought to be reached, flnd in that respect 
are distinguishable from this. i 

Demurrer overruled; the défendant to answer over by next May rule- 
day. 



FEANKtB ç. Jackson, Receiver, etc. 

(Oireuit Court, D. Colorado. ' Marcli 7. 1887,) 

liIUiMM)Ài)-~TBACK IN STRBBT>--lliOHts OF Adjacent LoT-OwKBBs. 

A Btate constitution çuarantying compensation: to thç owner of pf operty 

"àamaged". by the public use, entitles the owner of a lot abuttineon me street 

' tb récover'danlages of a railroacl c'ompany, diminishing the value of the lot 

by laying tracks atid runningits trains through the street in front of the lot.* 

*The easenaent of the abutting owner oij a public streetorhighwayîs property which 
inay not bé taken or impalred withont compensation beîng riiadë. Iionr v. Metropol- 
itan Elevated K; Go;, (N. Y.) 10 Jî.' E. Rep. 628 ; Terre Hadte Se L; R. C!o. v. Biœell, 
(Ind.) 9 N. E. aepj,144, and note. , 

As to the rîght of compensation for damages, direct and conseq^ùential, sustaihed by 
theabottitig owuèr in 'édnseqaence of the building and opération of a raiiroad aloïig 
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'3, SaMB— LlMITATIOirS. 

: In guch case the cause of action accrues against the raiiroad at the time pf 
its occupation of the street, and ià barred, like any other cause of action, after 
the lapse of the prescribfed number of yeàrs from that date, so that for each 
day' s .continuance of the occupation a new cause of action does not arise.* A 
change in the ownership of the raiiroad property neither revives the old nor 
créâtes a new cause of action.* 

8. Samb— OBSTBUctiN& THK STaiffiiT BT LsAViKa Cabs Standino on Tkack. 

Although a raitroad cotnpany may bave acquired the right to lay a tracli 
along a street, and run its trains thereon, yet, if it leaves its cars standing on 
the track so as to improperly obstruct travel, the abutting lot-owners may re- 
cover for such improper use of the street, and the cause of action for such in- 
juries arises as often and whenever they occur; and for each day's continu- 
ance of the wrong a ne'^ cause of action arises. But it is not an improper 
use of the street to run tr ain s at night as well as during the day, to run heavy 
frei^ttïains, and to rins bells and Sound whistles. 

4. SAîfu— RacBrraB— Partt to Suit. 

A receiver duly appointed to take charge of the property and business of a 
corporation is the proper party in vhose name suits by or against the corpora- 
tion may be conducted.* 

In Equity. 

Brmme & Pulnam, for plaîntiff. 

E. O.Woleott, for défendante 

Breweb* J. This case is submitted on demurrer to the second ana 
third cpunte of the answer. %n her complaint, plaintiff allèges that sinçe 
January l,i 1879, she has been the owner of certain lots on the corner of 
Fifteenth and Wynkoop streets, in Denver, on which, in that year, she 
built and bas since kept a hptel. She further allèges that pjrior to 1879 
the Denver & Rio Grande Railway Company entered upon said Wynkoop 

: .street, ahd laid down a: raiiroad track, and that in 1880 it also laid down 
« side track between the main track and the sidewalk, and on the side 
of the:street adjacent to her property, and that this was done without 

: her conBent,:aii(iwithout compensation; that the said company used this 
eide, track for standing cars, and loading and unloading coal at ail hours 

. «f the.^ay and night, converting that portion of tije street into a coal- 

. yard. She also allèges that this continued until Jnly, 1884, when the 
défendant mas appointed receiver of said railway company by tbis court, 

. and took possession of ail its property, and that he has since continued 
to use. said track and side track in the same mânner. The second; count 
in the answer plea,ds that the railway company entered upon ith© street 
in 1871, and constructed, and since, up to the time of the apppintment 

: of.defendftnt.as receiver, used the main track under the authority of an 
ordinance of the city of Denver. The third count pleads that in 1882 
the railway company, entered upon the street under like a.uthority, and 
constructed the side track. 



the Une of a street, see Terre Haute & L. R. Co. v. Bîssell, (Ind.) 9 N. E^Rep. 144, and 
note;'Pitlsbui!gh Junctlon R. Co. v. McCutcheon, (Pa.) 7 Atl. Rep. 146; Flonda^SoUth- 
«rn Ry. Ck». V. Brown, (Fia.) l South. Rep. 512. 

»aee Chicago & B. I. R.0o. v. MoAuley, (111.) 11 N. B. Rep. 6J; Bizer v.Ottudiwa Sy- 
^auUc Power 06,, (lowa,) 30 N. W. Rep. 172, and note. 

»See Lohï f. iMetropolitan Elevated R. Co., (N. Y.) 10 N. E. Rq>. 628. 
'» See Winbbùm's Case, onte, 167, and note. '■ ' 
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The question presented by the demurrers is whether the facts all^ed 
disclose a cause of action continuous in its nature, and therefore giving 
each dp^y a new potion, or one single in its nature, and arising soldy and 
fully ai the time of the first entry and occupation of the street. I had 
occasion, when on the suprême bench of Kansas, to examine, in connec- 
tion with piy then assop^tes, this question in several cases and in many 
aspects, and I shall therefore do no more nowthan state my conclusions, 
and refer to those cases. 

(1) Wl^pre, undex the constitution ^nd laws of a state, compensation 
is limited to "property taken," anddoes not cover *' property damaged," 
and the fee of the street is not ifl. the adjacent lot-pwner, the mère use of 
the street by a raîlroad company, when authorizpd by law, for the laying 
down of a track, and the running of trains, gives no cause of action to 

' the lot-owhèi*, àlthough conseqilential injuries may resuit to him there- 
ftom. The interierence with the free use of the street faç suffers in.com- 
mon with all,pro bono publico, although he may sufifer more than others. 
RaUroad Go. v. Gardde, 10 Kan. 552, and cases cited. 

(2) Where, however, as in this state, "property damaged " is within 
the constitntional guaranty of compensation, tben any lot-owner, the 
value of whose lot is diminished by the laying of a railroad track and 
the rurihingôf trains in a street in front thereof, may hâve an action for 
sudi damages. Oity ofDenverv. Bayer, t Colo. 118, 2 Pac. Rep. 6. 

(3) In ïdl cases in which a cause of action may exist, and in whiùh 
it sprinjgs solely from thé laying down of the tïaok, and the subséquent 
running of itrains in an ordinary, proper, and lawfai manner, there is 
but à single cause of action; it involves, for the purpose of determining 
the compensation, the question of a diminution in value of the lotcaused 
by the construction of the railroad; it arises at the time of the occupa- 
tion of the street by the railroad company; and it is barred, like any 
other cause of action, after the lapse of the prescribed number of years 
from that date. A change in the bwnership of the railroad property 
neither revives an old nor créâtes a new cause of action. "Unlike ac- 
tions for trespass to realty, where the plaintiff can only recover for the 
jnjury done up to the commencement of the suit, in suits of this kind a 
single recovery may be had for the whole damage tô resuit from the act, 
liié injuty bein^ continuing and permanent." Oity of Denver v. Bayer, 
7 Gold. 113, 2 Pac. Rep. 6; Raëroad Go. v.MîMmm,!^ Km. 224; Bail- 
roàd Oo, V. Twiné, 23 Kan. 585; Railroad Go ^ v. Andréœs, 26 Kan. 702; 

^ Mulhdland y.D. M., A. & W. R. Go., 60 lowa, 740, 13 N. W. Rep. 726; 
'Éaûroad Ço. v. Loeb, (Sup. Gt. 111.) 8 N. E. Rep.. 464; J?aî7road Go. v. 
Gmnbf, 10 Bush, 393; Railroad Go, v. Esterle, 13 Bush, 669; Fowle v. 
New Haven d: N. Co., 112 Mass. 334. ' 

(à) Although a railroad company may not be liable in damages for tho 

. /occupation of a street, and therunnïng of its trains thereon in a custom- 
ary, reasonable, and proper manner, or bas ppid the fuU damages air 
Jéwed therefor, it may still \M liable to damages fora;ny unreasonable, 
împroper, illégal, and wrohgful ùsç of its track. The right to use a 
street for the ruhnihg of trains gives no right to establish à repair shop 
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tbjçreon. jV raîlroad coiûpany may be liaMe to damages îf ît obstructs 
tlie Street by unreasonably and improperly leaving its cars standing 
thereon. It cannot abuse the right given it, to another's damages. 
Whatevfer nse is reasonable and proper, it may enjoy without liability. 
When it goes beyond tbat, it is liable, as any other wrong-doer. What 
use is reasonable and proper will, of course, vary with the circumstances, 
and çannot be absolutely determined in ignorance of the surroundings. 
À caisse pf.fiption for such injuries, they being changing and temporary 
in thfiir nature, arises wbenever and as often as they occur; and for each 
day^ <^ôntinuance of the wrong a new cause of action arises. 10 Kan , 
Wl&àn.', 2ë Kan. 702, smra. 

Applying thèse principles to the case at bar, the demurrer to the sec- 
ond count in the answer must be overruled. Such count clearly states 
a fuU défense to any action on account of the main track. It was placed 
in tiafeststetijtt 1871, and whatever right of action there may hâve been 
for the construction of such trapk, and the running of trains thereon in 
an ordinary and proper manner, arose at that time, and is long since 
bftrxe«}.: , îfoiimproper use of such track isalleged. It is proper to run 
.traioB iili ïfee oight as weU as the day time, to run heavy feeight trains, 
to rjngjbsïte apd spund whistles, and no unreasooable or improper con- 
(JuotiB thejp respect? is shown. 

With JÇegsflîd to the side track, the occupation having commenced in 
1882, . the gt^tute of limitations does not bar. A receiver, duly ap- 
pointfid to t^e çkmge of the prpperty , affaire, jind business of a corpora- 
tion, is a proper party, in whose name suits by or against the corporation 
may be conducted, It may be doubtful whether the plaintiff is intend- 
ing ta'çouçteolely upon the original invasiqn of her rights by the occu- 
pdtiop in 1882, the manner of pse alleged being simply matter of 
^ggBavfltion, or relies also upon a wrongful and improper use, If the 
latte? ( it tnçiy be that the complaint should be amended so as to clearly 
digtingujsh between the two causes of actioiji, and state each separately. 
HoweVPr, I do not stop to détermine that question. 

The demurrer to the third count in the answer will be sustained. 



Lyon and others v. Zimmee and others. 
{OyrcuU Court, E. D, Virginia. February, 1887.) 

1. ÂsSIGNMiilîT FOB BbNBFIT OF CEEDITOBS— USE OF WlFB'S MONBT— WlFB AS 

Çkbdptob. 

If a.^usband, not acting in a flduciary character as to the 'wife's income, of 
wjiîph slie pérsonally tas eiitire controï, collects such income habitually with 
hèr cotisent and acquiescence, and mixes those coUectionB with his own 
laoneys, and does not, at or bef ore the time of his collecting them, give proot 
by bip own déclarations or acts that he receives them as hers for her separate 
use, and holds them as a debt due from himseif to her, and she permits this 
appropriation of her income by him to go on for a protracted period, then, 
and in such a condition of afEairs, she cannot afterwards, on the occurrence 
v.30F.no.6— 26 
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of d.f aE^ilf quarrel, or însolvency,' or other event, rtec^II a permission so long 
indulged^ and fequire him or ^is assignées to maké her a creditor of her hus- 
band for the amount so collectéà.' 

2. SAMÈ-^PfeEI'BBKmG WlPÉ m AfiSIONltENT. 

Conversely, ,a huîsband, may: prêter his wife in an assignment for income of 
iiers coUected by him ûnder an agreement with. lier to account to lier for it, 
a separate account of said Income being kept on his books under bis name as 
trustées* 

8. Samb— Assignment Valid. 

In tbe case at bar, where the husband had pref erred his wîf e both f of rents 
coUected by him^ithout any clear understanding to hold them for her, and 
for rents coUected by him with snch an understanding, and also for indorse- 
ïnents made by her for him, and seoured by trust deed on her separate estate, 
tbe court sustained the assignment as security for the last two préférences, 
but set it aside in so far as it attempted to secure the first.' 

{SyUabus hy the Court.) > 

In Equity. 

Bohert Stûes, W. T. Myson, and Coke & PichréH, for complainants. 

McGvàfe & EUett and John S.' Wieè, for défendants. 

ÏÏUQHiB, J. The bill in this case is brought to set asîde a préférence 
given by Christian Zimmer, the défendant, to his wife, Bosina Zimmer, 
àlso a défendant, as set forth in tiie deed of assignment execùted by the 
husband on the ninth day of April, 1886, and duly recorded. Tfae bill 
charges, among other things, fraud in the exécUtibn' of the deed; that 
the purpose was to hinder, delay, and defraud creditors; and' that the 
ainount of the pretended debt sècùred to the wife is unreal and frauda- 
ient. . '• 
The léading tacts of the case ate as follows: 

Christiaii ZimrQèr was a groeer in the city of Rîchmond. He had 
conductéd business as such for môré than 10 yearsi He finally failed, 
owing debts to the amount of ptôbably seventeen or eighteen thousand 
dollars, 'oneof which he claims wâs due to his Wife, Rosina Zimmer, to 
the aiiiotint of $8,880, arising from' rents coUeéted by him from her sep- 
arate estate, and to the further amount of $3,000 or more for which she 
is liable as indorser on his commercial paper. The claim of Lyon Bros. 
is for $1,555 on open account and promissory notes. The principal 
contest in the litigation, probably the only contest, is on the bonajidea 
of the debt of $8,880. 

The marriage of Christian and Rosina Zimmer took place in 1876. 
Mrs. Zimmer wfis then Mrs. Lîpps, the widow of a former husband, 
Jacob Lipps. By his will, Lipps hp,d left his wife twp valuable pièces 
of real estate in the city of Richinond, one of them for life, the other in 
, fee. The^e, properti^syielded an annual grpss rent of about $1,200. 
Before the subséquent marriage of Rosina Lipps, a deed of marriage set- 
tlement T^^s éixecuted by Christiaii Zimmer and herself, conveying to a 
trustée Ipamed Wahman, for.Kéi:! separate use, free. from his liabilities 
and control, the title of the two pièces of real estate which hâve been men- 
tioned, This deed conveyed, to the trustée only the corpus of thé prop- 
osée note at end of case. 
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erty, but prôvîded tiiat the trqstee should " permit the saîd Rosina to 
use, ocGupyi enjoy, and possess the said real eslate, and the rents, issues, 
and profits tbereof, to take for her sole and separate use, benefit, and 
enjoymentj free from the marital rights and control of the said Zimmer, 
and from any liability for bis présent and future debts and contracts." 
It vested the property in the trustée, but reserved to the wife the right 
of collecting the income, and using it at her own discrétion. In the 
course of a year or more after the marriage, the trustée named in the 
deed of marriage settlement ceased to be a résident of Virginia, and, 
under a provision of the laws of this commonwealth, Christian Zimmer 
hîmself was substituted as the trustée, ■with powers as defined by the set- 
tleinenté 

It appears that, from the beginning of his trust throughout, Zimmer 
coUected, dther himself or by his agents, the annual, or rather monthly, 
rents accruing from the two pièces of real estate çonstituting his wife's 
séparât© property. One •witness testifies that, in the first years after the 
marriage, the understanding between Zimmer and his wife was that the 
rents so cpllected were to be put in bank for Mrs. Zimmer. The évi- 
dence shows that no moneys were ever thus depogited, and Mrs. Zimmer 
in h«r answer and cross-bill makes averments which disprove such an 
understanding. 

As befbre stated, thè collection of his wife's rente by Zimmer began in 
1875. A witness named Walker, who came into Zimmer's employment 
in 1880, and began to kéep his books in July of that year, testifies that 
after that time certain family jars occarred, once, twice, or oftener, be- 
tween Mr. and Mrs. Zimmer, during which she demanded her rents, in- 
sisting upon gross rents; that Zimmer refased to make good the gross 
amounts, but expressed his willingness to account for the net rents; that 
on this basis the witness, late in 1880 or early in 1881, made up the 
account of rents which appears on the books of Zimmer under the head 
of "Rosina Zimmer, for R«nts, C. Zimmer, Trustée;" that Mrs. Zimmer 
became reconciled to the account of net rraits» and, after becoming paci- 
fied, said to her husband, "Let it remain in your hands till I call for it." 
This witness testified, in another part of his déposition, that Mr. Zimmer 
promisèd to pay to his wife thereafter the rents as they should become 
due. He testifies that he heard Zimmer promise his wife, on several 
occasions, that whenever she wanted the money she could get it. From 
January, 1885, the entries of rents in the books of Zimmer ceased. They 
were coUeeted by a real-estate firm in Richmond, and credited by notes 
made by Zimmer, indorsed by his wife, and discounted by the firm on 
the faith of the rents. 

The cross-bill of Mrs. Zimmer allège, among other thiugs, that dur- 
ing the time: Wahman was trustée the rents of her real estate were re- 
ceived by Christian Zimmer with her knowledge and consent; that she 
had entire confidence in her husband; that for a long time she resided 
with him at his store, and assisted him in his business; that she knew 
tfaen, and sùpposed always, up to a very récent period, and almostup 
tolhèdate of his failUre, on the jùnth April, 1886, that his business 
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was prospérons, and he eûtifely ffolvent; that sheallowed hîm toreceive 
the money and use it in his business because shè thought the business 
and himselï solvent, and that so putting them.was the best and safest 
investment shecould niakej that it istrueshe let him put the rents from 
her realty intô his business, but it was in the belief on hérpart (and she 
believes on his also) that said business ^as prosperous, and the money 
safe; that Zimûier alwâys proini^ed to pay her whenever she wanted it; 
that she files a statement from Zimmer's books showii^ the amounts re- 
ceived ofa abCount of said rents,' ànd paid out for expenses, showing a 
net balance bf 68,880.43 coUected by him; thatshô indorsed his notes 
to the amount of $3^170, atid gave mortgage on part of her real estate to 
secure a part of the sum, that will fall upon her to be made good unless 
this deed 6f aèsighmeht be ^Mtetàirfed by the court. In hér answer to the 
original Mil iti this clause, Mrs; Ziipmer makes substàntiâily the sâme 
àvermente; especially that shè allëwed her husband to réceive the money 
from the rente, ahd use it în his biibiriess, because she thought the busi- 
ness and hîmself solvent, and tBàtso putting ittherè was the best and 
safeSt inves'trneht she could mâkej »nd that Zinimer had lalt^ays told her 
she could igét it^ and ail ofit, whenever she wanted it. 

Exce^t tîie teStimôby of a Mrs. Sâvers, which is contradîcted by the 
answer and the cross-bill, there is no évidence in the cause showing that 
Zimmer's collections of rents weré' t^ated as a debt frôm him to his wife 
at a date earlier thân latê in 1880 or early in 1881, up to which tiine 
the net rents collected had â^èg&ied ftbout $4,500. At that time the 
bbok-kèeper, Walker, undertoofc to construct an account reàching as far 
back as 1875, from such data as could be collected from old books. 
This account he stated in a book commenced and kept by himself, ahd 
exhibited in évidence. This account iS headed "Rosina Zimmer, for 
Rents," to which is added, iû diark^r ink, "G. Zimmer, Trustée." The 
entries in this book are not, in maiiy =icases, of the dates when the trans- 
actions actually occurred, but al?e înse'rted as of other dateis; that is to 
say, dates at which the reîlts are assùmed to haVe become due. In 
other words, the book wâs not posted from original entries. It may be 
added that Christian and Rosina Zimmer hâve had no bhildren; and 
that, as the incôihe of Mrs. Zimhier went into the business of her hus- 
band in the manner which has been describéd, so ail the expenses of 
hër support for the 11 years ofthteir joint life, from 1875 to 1886, were 
<^efrayed by him. 

As before stated, the principal BÙbject of contention in this cause, if 
iibt the only one, is the question whether, as to the whole or ainy part 
of the sum of $8,880.43 which has been mentioned, G. Zimmer was a 
défetor to his wife in sUch manner as to make it compétent for him to 
Jj^efèr this debt when he bécame insolvent, in a deed of assignment, to 
the jirejùdice of his mercantile creditôrs. It is certaînly a well-setùed 
prihciple bf law that, if the htsbaad dollects the wifè's estate, and she 
dbes hot consent to it expresslyj and her consent cannbt be presUmed 
ffoDi her conduct, the huSband or his estate is liable for the whole 
amount which shall bave been so collected. 2 Bright, Husb. & W. 269, 
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261. Ergo, shô may becbme her husband's créditer, and he may prefer 
this debt in her favflr, if the jJrieferehce be given under circumatances 
free from fmud. 2 gfey, Bq. jur. § 1373; Ohridian v. Kern, 80 Va. 369. 

The point 6f inquiry, therefore, is, the collections in thià case ail 
having bèen of income ovèr which the husband had no powé'r under the 
deed, and which he çould not hâve collècted and uséd except by per- 
mission and authority of his wife, what was the status of the Inoneys 
thus collècted after coming into àhd remàinihg, some of it aà Ihuch as 
10 years, in the custody of the huâband? 

Thé àUthorities on this subject are in apparent cohflict. I wiU notice 
most of thpse which are apjilicàble, and hâve been relied on in argument. 
I cannot sfet ont every fàct on which the décision in each cited caôe was 
basèd, bût wiîl gîvô only 'such facts as illustraïé tlie principle Of each 
décision. 

in NaMnal Sank v. EMUè, 76 Ind. 203, Kimble had, on the hine- 
teerith Afttil, 1877, convteyéd indirectly to hîs wife àll his real estate, 
béing 450 àCres of land of Ms ôwn, by deed which stated as its consid- 
ération â débt of $11,000, which was an àggïegate naade Up ôf sums 
which at varions tiines ëitièe 1841 he had ràîéived frota thë èeparate 
estate 6f hiâ wife. The autiis received aggrègàtëd not more than 87 ,000. 
The dèéd *as made pénding tWo suits againët Kirhble oh w'hich jtidg- 
mehtfe were recovérôd oh the tWenty-eighth Aprii, 1877, to thè èimount 
of 1^1 ,080. Executions On thèse judgments w^eré in due cotirâe ireturhèd 
unéàtisfi«d. Kimble had bOtight the tract Of land in 185S for $4,800, 
and it hâd increaéed in value. Kimble had used his wifè's inéhëy in 
his btiSihéës, and had mixed it with his own. He had alwayis corisid- 
ered thè ihûnèy lais after he jgot it, but had considered that he owed it 
to his wifé. Some of it was received on éXprètes promise to hold it for 
and reiiày it to his wifé. His family had livted on the 450-a0re tract 
since its purfehase in 1855. It was the family homestead. It does not 
seéin that Kimble was a nierchant, or that he oWed other debts than 
those sued upon of any conséquence. Thèse juigment debtS wel-é due 
for indorsétnents. On a Mil to set aside the deed as ittàde to hinder, 
defraud, etc., the court sustaihed the deed and dismissed the bUl. 

In Gôthëriaur's Esfaie, 23 Pa. St. 460, Gochenaur had married Barbara 
Newswanger, and her husband and her brother had qualified on her 
father's estate, from which shè derived in ail è5,i36. After her hus- 
band's dteath; the question arose whether the moneys màking up this 
aggregate Were a debt of the estate to the widOw, or a part of the estate 
to bë distrîbuted among distributeeâ._ There were no cteditors other 
than the Widow, who noW^ made claim as créditer for the first time 
since the receipt of the nibhey by her husband. Witnesses testified that, 
at thè tinie Gochenaur receiVéd moneys of his Wife in several instance, 
he said it was hers, and ëhould be heis, but that he would uëe it 
to pay those of his debts Which bore ihterest. The commissiOnèr before 
whom Qochenaur's estate Wâs settled allowed thè wife's claim on the 
principle that a husband's réduction into possession of the wife's estate 
•wëis otily prirmfade évidence of a fcohversion, but thàt tàe prèsùmption 
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of intent,;rnîgîit be repelled by évidence to^ the contrary, the évidence 
in that case r)ot being subséquent admissions, but, déclarations made 
at the time of receiving the money. The courfeput the case on a 
more conpluipive ground, holding that the money came to the husband 
in his ch^raçter as administrator, and not as husband. It allowed the 
wife's claim on the ground of the fîdwciary character in which the money 
vas received, and of the déclarations of the husband at the time of re- 
ceiving parts pf it. The court cited Chancelier Kent's doctrine (2 Comm. 
138) that a wife's property must corne under the actual control and pos- 
session of the husband, qua husband, or the wife will take as survivor, 
insteadiOf the Personal représentative of husband. 

In Syracuse Fkno Co. v. Wing, S5 N. Y. 424, Wing received from his 
wife's guar^ian, in May, 1844, , (before the passage of the New York 
married woman's act of 1848,) $1,366 of her own estate. He gave a 
mortgage 33 years afterwards (1877) to her for that money and its in- 
terest, $4,611 in ail, on real estate, and afterwards put on the same land 
another mortgage for $2,200. The farm had been purchased with the 
$1,366 received from the wife's patrimony. From time to time after- 
wards "Wing had spoken to his wife of this money as belonging to her; 
and, before he incurred liabilities, hafi promised her that he would ex- 
écute to her a paper to show for the money, but had neverdone so until 
1878, when he gave the mortgage whîch has been mentioned in her 
favor. He had afterwards received pther moneys of his wife, to the 
amountof $1,400, for which hegave her a second mortgage which was 
junior to that for $2,200 in favor pf another creditor. The two mort- 
gages wçre attacked as designed to hinder, delay, and defraud credit- 
ors. The court below sustained thp mortgages. Sp did the court above 
sustain, it, saying that the case resolved itself into questions of fact, 
Hpon which the findings of the court below were in favor of the wife. 

Roper v. Wrm, 6 Leigh, 38, was a case of the distribution of the hus- 
band's estate, in which the question was not between creditors and the 
wife in the husband's life-time. The wife's claim was allowed because 
she had frequently demanded and I^d never conceded any part of the 
rents and profits due her, and coUected by her husband; one of the judges 
saying that the case was the more clear because there were no creditors 
to lose by the décision. 

Darkin v. Darkin, 17 Beav. 678, was a case of the distribution of de- 
cêased husband's estate. There was no question between wife and hus- 
band's creditors. It was held that, as the husband's books showed that 
he received two promissory notes, a share of gas stock, and government 
conspls, belonging to his wife's estate for her use, the estate was liable to 
her. The savings of other portions of the wife's separate estate had 
been invested from time to time in the names of husband and wife. 
Seventeen years after the marxiage tlpe husband had purchased with thèse 
savings a pièce of ground, and built a house upon it, taking the deed in 
hi^ own name, but executing awill devising tlie property to her, and 
m^de her executrix. Six yçars afterwards the husband made another 
will, devising ail prol>erty generally to a brother, and making him ex- 
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ecutor. Although the gàs stock had been transferred to the husband, 
and the promissory notes renewed and made payable to him, yet hisao- 
count-books recognized fhem as belonging to the wife. The master of 
the rolls held as to the land that, as it was bought with wife's separate 
estate, and it had been agreed between the two that he should hâve it 
for his life and she afterwards, a trust had arisen for the wife, and the 
larid did not pass under the second wiU. As to the notes and gàS stock, 
the master of rolls said that the évidence showed a case which wOnld 
hâve béén govemed hy Coton v. Rideout, (to be mentioned belo*,) but 
for the laçt that the books of the husband, which acknowledged that the 
dividénds and interest on them were received for the benëfit of the wife, 
and the wifis had once signed the book as having received the dividénds 
hersélf. The master held that this was évidence in writing of a trust, 
and th^t it was unnecessary to resort to the principle of RicJi v. CocMl, 9 
Ves. 36Q,ànd that the case tumed on the évidence. 
. Ridovi V. Leim, 1 Atk. 269, was a case between a wife and a deceased 
husband's dîstributeès, in which the wife's daim was allowed upon the 
ground thàt she had protested ail the time against the amount paid her 
upon thé incomeof her separate estate as being only a part of what was 
her due; Il was a matter of accounts. 

Afy^kèr V. Bonebràke, 108 U. S. 66, 2 Sup. Ct. Eep. 351, was a case in 
whiidh thé husband had sold lands which were the separate property of 
the wifej and ha;d used the proceeds upon an express ^reement with her 
to return or secure them to her. The husband, after some years, became 
: insolvénti, ànd his insoivency was for some time unknoWn to his wife. 
After biècoming insolvent, he conveyed to his wife real estate df his own 
équivalent in value to the amount of his wife's funds which he had used, 
and was forced into involuntary bankruptcy. His assignée attaçked the 

* deed àg one triade without considération. The court hèld that the case 
tumed âHogether upon thé évidence. There had been sharp words and 
ili feelipg between wifè and husband about the matter before the con- 
veyance'was rniade, and the ccnvej^ance wa;S finally made in pursuance 
of his repéated promise to do so. It was évident in the case tàat it had 
been continùally claimed, and as constantly conceded, that this was a 
debt due the wife. Thé deed was therefore held to be supported by a 

' Bufficiént considération, and was sustained by the court. 

In Jkfopre's. jEc'k y. Fergusm, 2 Munf. 421, the question was ûôt between 

' wife âïiS Cfèditors, but was upon the distribution of the husband's estate 
after his death. The wife clàimed reimbursement for his collections of 
her sep^Tiate estate as husband, The court disaUowed thé wîfe's' claim 

• on thé- ground thaf'it did not appear that in the husband's lifé-time the 
wife éxercised any act of ownership over the slaves that had beén her 
separate property,, or in àny respect interfered with his receipt of their 
profits. It appeared that thé wife lived with her husband upon the 
usualtermsof husband and wife." 

in re Oray^s Estate,! Pa. St. 327, was a case in Which it appèaïed that 
■ John Grray had married Jàné Reed in 1845. During the coveirture Mrs. 
' Gray had bécbme entitléd to $500, Which was paid to her hiisbtod, who 
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^fterw^rds died intestate. Four or five years before hîs death Gray said 
to an acqu^intauce several timea that he had 6600 of his wife's money, 
and intended to pay it back again, ftnd that it should not be said that 
he had his ^ife'? rnoney. Thèse .déclarations were made when Gray was 
ont of humor, He said to another person that his wife should hâve the 
$500, and tbat he did not prétend tq claim it. He only wanted the use 
of the money at that présent tiffle; then it was to go to Mrs. Gray and 
her children. The court said th^ clear propf that the husband received 
the wife's mpney as a loan will undfiubtedly préserve her right of sur- 
vivorship tp it, but admisçiops ^ub^equent to the receipt of the money 
are of little ^ççount. They 3,re not spfBcient of themselyes. They must 
be received vith extrême yigiknçe, They must be deliberate, positive, 
précise, ple^r, and consistent with eaçh otlier. The testimony to estab- 
ii^h them mugt be full, s^tisfaçtopy, and given by iofp^irtial witnessea. 
The allowance to the wife whieh ip. this case had been n^dp by the com- 
missioner yras stricken out by the court. 

ÇçUon V. ^deçmt, 1 Macn. &G. 599, referred to above, T^ag a case in 
whicb the widow and executrix of ji ^eceased ^usband came into pos- 
session of &)i,o;at £555, and the question was whether she should be 
charged with it as executrix, or should hold it as part oif her sepârate es- 
tete helpnging ,to her as incomp frp^ her spparate property. Her half- 
yearly incpme. was £600, and she claimed that the £555 was a balance 
■of tbç last half-yéarly payment due to her. It had been the uniform 
practicp of the husband 's banker for 14 year? bisfqre tbe busband's death 
. to crédit th^ wife's income to the h^isband's account. This had been 
done at the request and by thp p,uthority of the wife. The busband's ao- 
oount had been a mixed one, of whjph the income from tl^e wife's estate 
was a part, and he had drawn cheçks from day to day miscellaneously 
on this account as he wanted jnoney. The husband was one of three 
trustées of his wife's sepârate estate. The lord chancellor laid down, as 
a gênerai principle, that, when the, income due a wife from her sepârate 
estate is paid to the husband with her concurrence or by her direction, 
inferred from their mode of dealing with each other, the income so paid 
cannot be afterwards recalled. He said: "In this case there is no doubt 
that tbe money at the banker's was there on account of the husband, and 
nôt on account pf the trust;" and held that the wife must account for it, 
as jeyeeijtrix, to the estate. 

Humes V. Sçruggs, 94 U. S. 22, w&p a case în which An însolvent hus- 
band, owing probably as much as $300,000, made a conveyance of cer- 
tain of bis real estate for the benefifc of his creditors, and of other of his 
real estate, worth probably f 20,000, for the sepârate use of his wife. 
The husband was at the time totally insolvent, and the wife was aware 
of the fact. The contention in behalf of the wife was that the real estate 
çpqyeyed for her benefit had been purchased by the husband for her 
with her own money. Funds of the wife had in façt been received by 
the husband tP the aipount of not more than $7,000, and the husband 
had used it in his business, and mingled it with his own property, dur- 
ing a period of 16 years. The court held that "if the money whjch 
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a raarried woman might hâve had secured to her own use îs allowed to 
go into the business of her husband, and be mixed with his propetty, 
and is applied to the purchase of real estate to his advantage, or for the 
purpose of giving him crédit in his business, and is thus used for a sé- 
ries of yeàrs, there being no spécifie agreement when the same is pur- 
chased thàt such real estate shall be the property of the wife, the same 
becomes the property of the husband for the purpose of paying his 
debts. He cannot retain it till bankruptcy occurs, and then convey it 
to his wife, Fraud or no fraud is generally a question of fact, to be de- 
lermihed by ail the circumstauces of the case." 

Johnslm. V. Johnston'a Adm'r, 31 Pa. St. 450, was an action by the 
widow of the decêased against his administrator for |500 as an amount 
whîch had been receivëd by her husband from her separate estate. 
Johnston had recèived paît of the inoney in 1847, before thé passage bf 
the married woman's act of Pennsylvania, and part in 1848, aftèr the 
passage of the act. He had bought a pièce of real property before that 
act with the money receivëd before its passage^ and used the part re- 
ceivëd àfter the act, with the wife's consent, in fitting up the property. 
They thèh niôved into it, and resided thère. The husband vraa of in- 
temperaté habits, and had frequently expressed an intention to repay 
the money receivëd fironi his wife's estate. The court held that the Wife 
coula not recover the money receivëd in 1848, because he had receivéd 
and converted it with her consent; and that she could not récdver the 
money receî<7ed in 1847, that being gbVerned by the caseof Qray'éE^te, 
1 Pa. St. 329, supra. The syllabus of the case is: 

A distinct and précise déclaration at the time of receiving the wife's chose 
in action may be sufflcient toestablish the relation on the partof the husband 
of trustée for bis wife, but mère loose déclarations of an intention to repay 
the money are not enough. 

Some other cases were cited at bar, but they présent no féature not 
embraced i'n those given in the foregoing review. The cases Which bave 
been set ont in détail are in apparent confliet, yet I believe that a severe 
analysis of them would show that they are in substantial harmony. At 
ail éventa, I deduce froiai thëm the following conclusions: 

If a htisband, not acting in a fiduciary character as to the wife's in- 
come, of Which she personally bas entire contrôl, collecta such income 
habitually with her consent and acquiescence, and mixes those collec- 
tions with his own moneys, and does not, at or before the time of his 
coUecting thetn, give proof, by his own déclarations or acts, that he re- 
ceives them as hers, for her separate use, and holds them as a debt due 
from himself to her, and she permits this appropriation of her income 
by him to go on for a protfacted period, then, and in such a condition 
of afiairs, she cannot afterwards, on the occurrence of a family quarrel, 
of inSolvency, or other event, rêcaU a permission so long indulged, and 
require him or his assignées to make her a creditbr of her hu^and for 
thé amouhts so collected. If this be the law as developed by the clasa 
of cases which bave been set out in the foregoing review, I do not think 
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jtdifficult tp attain to a Sound conclusion in the interesting and import- 
ant case nowunder considération. 

Befpre stating this conclusion, however, I will allude to a feature pre- 
sented bythia case of the Zimmers wjiich is not found in any of the cases 
whieh hâve been cited from the reporters. Mrs. Zimmer emphasizes 
and itérâtes, both in her answer to the original bill a,nd in her cross- 
bill, that she invested the rents coUected by herhusband in his mercantile 
business. What is an investment of money by one person in the mercan- 
tile business of another? Is it not something more than a loan to that 
business? Mrs. Zimmer was a, partner in life of her husband by mar- 
riage contract. They had no children, and there is a statement in the 
évidence that they had execul-ed mutual wills testamentary in favor of 
each other. She livcd for most of the time of conducting the mercantile 
business in the store-house, and assisted in the business. Considered in 
connectipn withs thèse facts, what does her investment of her money in his 
business mean? Was it not a contribution of her income to the capital 
of the! business? And what is "capital" but the fund dedicated to a 
business: tO; support its crédit, to provide for contingencies, to suffer 
diminutipn froDi losses, and toc^erive aqcretion from gains apd profits? 
When Mrs,. Zimmer déclares that she was an investor in her husband 's, 
business^ does she not say that it yfàs his business that she looked to and 
tîusted, and that it was not himsejf pérsonally that she was dealihg with 
as a debtor? Ijallude to this feature of the case under considération as ', 
distinguiehing lit from ail those whipji tave been brought under review, ' 
and as producing an equity in fftvor of Zimmer's mercantile creditors to 
share in the assets of the insolvent business in préférence to the claim of 
one whq had invested \n that business, and assisted in its management, 
expectingto profit by its gains; ' 

But, leavitig the equity arisifig bût of this peculiar feature of the près-' 
ent case out of considération, I come to inquire, howthis case stands uii- 
der the rule,,oflaw which has been stated as established by the cases 
which hâve been brought under revjew. Previous to the latter part of 
1880, or first pf 1881, when family disagreements are first noted, and 
when the witness Walker was required to make up the rent-account, 
and enter it upon the old ledger, is there any évidence that Zim- 
mpr, at the times of colleeting his wife's rents, made déclarations or did 
aots of any sort to prove that h e repeived them as hers, and treated him- 
self as a debtor to her for theni? I think not. Mrs. Sievers' testîmony 
is, vaguely, that Zimmer wasto put the collections to Mrs. Zimmer's 
crédit in bank. The collections .were never so deposited, and Mrs. Zim- 
mer déclares , that she invested them in his mercantile business, Mrs. 
Sievers doubtlegs heard loose conversations of that sort, but she gives no 
clear, précise, definite, positive déclarations of Zimmer himself that he 
t?as : depositing gr would deposit the collections in, bank to his wife's 
crédit, Walker^S; testimony as to collections anterior to the family dis- 
agreement is secondary, or evenmore indirect than secondary, évidence. 
He says that he made up the account for the period anterior to 1881 
from such data as were available, especially from an old book that had 
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been daraaged by tbe hîgb water of 1879. Thîs book îs not in évidence, 
anfl, of cdurse, items drawn from it by one wbo did not keep the bojok 
are net such proofs as a court can regard. While it is very clear to me 
thât, in respect to rents coUected by Zimmér after.the latter part of 1880, 
he did make entries in his books, and did make déclarations proving 
that he became debtor to Mrs. Zimmer, yet I am decided and confident 
in ruling that such waa not the case in respect to rents collected before 
the first of 1881, or a month or more prec«iing, and that Mrs. Zimmer 
cannot now recaU the collections made anterior to that date with her ac- 
knowledged permission and consent. 

I think the sum of thèse collections can be fixed by the court, and 
I find that they amount to $4,500, As to this amount, so arising, I 
am pf opinion that Zimmer was not a debtor to his wife, and that his 
préférence of her for that amount in the deed was, however well intended, 
constructively fraudulent, and must be cet aâide. by the court. In ail 
other respects I think the deed should stand as yalid. 

As to so much of said deed as secures Mrs. Zimmet for the debts for 
which she was bound assecurity for her husband when he failed, there 
was no' serions contention in argunient; but, even if there had been, the 
reoently decided case of Christian v. Kern, 80 Va. 869, iscondusive upon 
the right of a husband to indemnify his wife as his security, and I hold 
the deed good as to those items. 

NOTE. 

. A married woman is compétent to enter into a valid oontract with her husband in re- 
spect to her separate estâte, and such contract will be enforced. Valensin v. Valensin, 
28 Fed. Kep. 699, and note. She may enforce a debt against him, in Iruliana, Proctor v. 
Cole, 4 N. E. Eep. 303; Michîgan, Youmans v. Loiley, 22 N. "W. Rep. 282; New Jersey, 
Yeomans v. Petty, 4 Atl. Kep. 631; New York, Carpenter v. Osborne, 7 N. E. Rep. 823; 
Wisconsin, Brickley v. Walker, 32 N. W. Rep. — ; but not in MatsachMtett», Wood- 
ward V. Spurr, 6 N. E. Rep. 521 ; Silverman t. Sllverman, 5 N. E. Rep. 639 ; Bouker v. 
Bradford, Id. 480 ; Kniel v. Egleston, 4 N. E. Rep. 573. 

A oon voyance to a wife in repayment of loans made by her to her husband is not a 
Toluntary conveyance ; and if made to satisfy such eqni^ble obligations, and not with 
iptent to hinder, delay, or defraud creditors, is valid against them, Metsker v. Bone- 
brake, 2 Sup. Ct. Eep. 351 ; Procter v: Cole, (Ind.) 4 N. E. Rep. 303, and 3 N. E. Rep. 
106; City Bank V. Wright, (îowaj 26 N. W. Rep. 36 ; Jones v.Brandt,(Iowa,) ION. W. 
Kep. 854; Llpscomb V. Lyon, (Neb.) 27 K. W. Rep. 731; Barrows v.Keene, (N. JO 8 Atl. 
Rep. 713; Brickley v. Walker, fWis.) 32 N. W. Rep. — r- ; Bresslauer v. Meissner, (Wis.) 27 
N. W. Rep. 47 ; as is also his tnortgage given to her to secure snch loan, Norria v, Mo- 
Canna, 29 Fed. Rëp. 737 ; Clark v. Hezekiah, 24 Fed. Rep. 663 ; Hoey v. Pierron. (Wis.) 
30 N. W. Eep. 692 ; Miller v. Krueger, (Ean.) 13 Pac. Rep. — ; and one given to secure 
thepurchase money of propertysold to him by her, Vandercook v. Gère, (lowa,) 29 N. 
W. Rep. 448. A huSband may, by such conveyance or mortgage, prefer his wife to 
other creditors. Hoes v. Boyer, (Ind.) 9 N. B. Rep. 427 ; Beard v. Puett, (Ind.) 4. N. E. 
•Rep. 671 ; City Bank v. Wright, supra; Lipscomb v. Lyon, tupra. 

A conveyance to the wife of property purehaaed by the husband for her, but the title 
to which he has, without her consent, taken in his own name, is not a voluntary con- 
veyance, but is valid against creditors. Taylor v. Duesterberg, (Ind.) 9 N. E. Eep. 909; 
Mitchell V. Colglazier, (Ind.) 7 N. B. Rep. 199; Heberd v. Wines, (Ind.) 4 N. E. Rep. 
457. 

The bùrden is on the wife of proving that property clalmed to bave been purchased 
from her husband waa purchased for a valuable considération paid by her, or some per- 
son for her, Hooser v. Hunt, (Wis.) 26 N. W. Rep. 442; Horton v. Dewey, (Wis.) 10 N. 
W. Eep. 599 ; and that a mor^age given by him to her was given to secnre ah actual 
'Indebtedneas for money or property advanoed by her from her separate estate, or by 
some jyerson for her use. Hoey v. Pierron, (Wis.) 30 N. W. Rep. 692. 

In jkar}/land the law does not présume a promise on the part of the husband to repay 
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mopet, the i^fmrAte eptate of tl^e wifft i^ppi;opTiated by him to hls own nse with hep 
knp\fleâjee ànd copient. Taylor v. Brown. 4 Atl. Rep. 888. The burde^ çf proof is on 
thé wifeto siibw that it waa invésted for her bénefit, and as her séparais estàte; and a 
mere^ençra] underetàndîn^ tô thatçff«qt between the husbaud and wife will not ex- 
dnde.&îsa^^e çreditprs, or prçfer thç wife's claim to theirs. Parmers' & Merchants' 
Nftt. Bàhk ir. Jenkins, 3 Atl. Rep. 802. ' » 

Wherç there ia no évidence of ariy agreemeuf or understanding at the time the hns- 
ban4 t^ok. t}]e, ni^nev. nor of any rçqpgqitipn by him at anjr time thft^ he was to repay 
it, the wjfewi^'be Held to hâve rib lefâl claim against him therefor, nor will she be 
përmitted to appïopriate his profiériy, >i6minally in repaynient thèreof, to the exclu- 
sion of the ofaim^ çf 6oi«a^decre<ptW» W*ke v. Griffln, (Neb.) 2 N. W. Rep. 461. 
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ï. Negotiable Inbtkdments — Uitàtjthorized Indoebbmbnt — Bona Fidb 

HOLDBB— BURDEIT pi" PapPft 

Upon proof ot tli,e ïnJsapplic^tipfl and unlawful use Pf notes by a partner 
in transrerring them by indorseiiient, in contravéniion of the rights of the 
non-assenting members of his flrm/ the burden of proof is cast upon the in- 
dprsee. of shpwing tljat he ïecçiyed them before maturity for a Taluable con- 
sidération. 
2. Samb— Execution m Blank. 

Where notes are signed in blank, to be ûlled up, and this is done, so that, 
when they are indorsed to and 4^scpunted by a third party, they are com- 
plète in f orm, with no indications of any def ect m their exécution in his hands, 
they are valid securities, and ùnatfifected by the circumstance that they were 
signed in blank. Such f acts iipply an authority to fill up the blank. 

8. PABTNERggiP— PoiyEES PF PARTNEBS— FiBIf PaPER— BONA FiDE HoLDER. 

Whenever a copartnership adopts and is engaged in a course of business in 
which the use of its commercial paper, such as thèse notes are, is appropriate 
and reason&bly to be expected, or does in fact make use of it, with the com- 
mon knowledge of the members of the flrm, whenever the convenience or 
necessitieS of the flrm may require, then the flrm is liable upon commercial 
paper made in its nanie by one^of its members to one who takes it hona fide, 
in the usual course of business, befoïe maturity, and for a valuable considéra- 
tion, nôtwithstanding any fr^ud of tjip Partner making the paper, or misap- 
propriation by him to other uses than thosè of his flrm. 

4. Same— LiABiLrtV. 

Such liability is not res^ifiçted ta tl\e case of a trading copaitnershîp, if by 
that term is intended one engagéd' in the business of b'uying and selling, 
tipugh it would, as a rule, iijçïuâfe sucii, but extends to ail cases where the 
nature of the business f airly and xeaspnably implies such use as an appropri- 
ate incident thereto, or where the, actual course of business pursued adopts 
the practice of iasuing the mercantile paper of the flrm to accommodate ita 
necessities or convenience whenever the occasions occur, and such occasions 
do in fact occur, and are thus provided for. 

6. Same— PREsxJMPTroN OF Authority. 

If the making of piercantile paper of the flrm by one of its members under 
any circumstances is permissible and consistent with the rights of the other 
iiçieffibers of the flrm, the authority must be presumed in favor of 9, lona fidô 
holder. 

8. Samb— Articles— Effbot as to Thiep Pabties. 

Conditions in articles of partnership restricting the authority of the part- 
ners, that are not known to third parties, cannot aSect them, and the nature 
of 2he copartnership is to be determined by what it assumes to titie public to 
be, and by its mode of doing business. 
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7. "I^AL— DiRBCTING YbBDICT. 

, "V^^^isa thç evidencQ upoç an issue ia uncontradicted, and no circumstances 
appea,!; in the case to distredit it> and it appears to the court that a verdict 
con'traiy to Qiis évidence could not be supported, an express direction should 
bè givem tO; Itlie jury tp flodi ii) açpordance \^tb such évidence. 

At Law. Aesumpsit. 

ThiS'àbtion waa brought by the plaintiff upon three promîssory notes; 
the fiBst bearing date October 17, 1882, payable at the plaintiffs bank 
in Boston in. four months from date, and being for the sum of 65,288.7>5j 
the second bearing date November 27, 1882, payable at the same place, 
in four montbs from date, and being for the sum of $5,100.73; thethird 
bearing date January 15, 1883, payable also at the same place, in four 
months fiom date, and being for the sum of 85,391.90. The notes were 
aU made in the name of F. H» White & Co., to the order of Ferry & 
Bro., and were indoreed in the name of the latter finn. 

It appeared from the évidence that the firm of F. H. White & Co. 
was composed of White, DowHng, and E. P. Ferry, and that T. W. 
Ferry and E. P. Ferry coniposed the firm of Ferry & Bro. The firm of 
F. H. White & Co. were eng^ed in the business of manufacturing lum- 
ber a,t Montague, Michigan, for varions parties, quite exteusively, and, 
among others, for Ferry & Bro., who were lumber dealers on a large 
scale, having their principal office at Grand Haven . Thèse lines of busi- 
ness had been carried on by the tespective firms for at least 10 years 
prior to the transactions of the giving, indorsing, and discounting of the 
notes in question. Thèse notes were signed in blank by E. P. Ferry 
(then in the territory of Utah, and who was a common member of the 
two firms) in the name of F. H. White & Co, , and by him transmitted to the 
office of Ferry & Bro., at Grand Haven, with intent on his part that they 
shomld be filled up and indorsed by Ferry & Bro. for discount at the 
ploiintiffs bank. They were accordingly fiÛed up in the handwriting of 
the wife of the derk or book-keeper of Ferry & Bro., indorsed by that 
firm, sent to the plaintiff, and discounted by it. AU this took place, in 
the case of each note, at about the date thereof. Neither White nor 
Dowling had any knowledge of thesé transactions at the time, and the 
first knowledge they had of them was when the first note matured, and 
was presented for payment at F. H. White & Co.'s place of business. 
Neither of them has at any time ratified the making of the notes, which 
were, as tft their firm, purely accommodation paper. 

White & Dowling are the sole parties who défend, and the ground of 
their défense is that their partner. Ferry, had no authority, express or 
implied, to make thèse notes in the name of their firm; that F. H. 
White & Co. was a non-trading firm; and that, from the nature of their 
business, the making of mercantile paper was not necessary, and that 
there had never been any holding ont of a firm business which would 
justify the public in treating any member of the firm as having an im- 
plied authority to make negotiable paper in its name. The articles of 
copartnership were offered in évidence, and it appeared from them that 
the: business proposèd was the manufacture of lumber from logs for other 
pdxtiesi. The.managemept of the ûnancial concerna of the fen was by 
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thè articles compaitted tg Dowling and Ferry. But it did not appear 
from ,any éyiiiiènce tbat tbe plàiitiiiB'l^nèw anythihg of tHe^e articles. 

It appeared from the evideâce of "V^ite and Dowllj^' and the firm 
books that Wliite & Cô. eiliiiloyêd' àbout 30 meniaand about theirmill 
and business; that the extent of it was some $30,000 of eamings per year; 
that they kept a regular bank account with a bahk at WhitehflU, close 
by; that on severaJ odcasionsnfhBlfirm had màde ite notea tO tiieibaiik, 
and had thém discounted fbrtjie'purpqse of raisiûg môney, wheo need«d 
topay.thèiï' men^ and for supplies andi repairs of machineryandthe in- 
cidents of the business; and it also ap^ears that at that bank, and at an- 
:otlier bank at Muskegon, thé firm paper had been discounted for the 
purpose of raising money to meet drafts drawn on the firm by E. P. 
Ferry for portions of the amount standing tohis crédit on the fixm books, 
of which there was a considérable atriount at the date of the first of the 
notes in suit. F. H. White & Co. had printed drafts or orders, in 
blank, on Ferry & Bro., of which it made fréquent use in coUecting 
amounts due White & Co. for saunng lûmber for that firm. Sometimes 
thèse drafts were made payable to E. P. Ferry for the purpose of paying 
him for his dividends of profits, and for advances to White & C!o. This 
course of business had been pursued by White & Co. for many years, 
and with the knowledge of ail the members. The making and discount- 
ing of the firm paper was not very fréquent, but was resortéd to when 
an occasion required the use of money not then* in hand. White and 
Dowling were the principal managers of the business of that firm. 

The plaintiff proved that it received fi-om Ferry & Bro. the notes in 
question, and discounted them at or near their respective dates, placing 
the proceeds thereof to the crédit, upoh the bank's books, of Ferry & 
Bro. , who were then their customers, and againgt which Ferry & Bro. 
checked to meet obligations iaJling due at the bank. On one of thèse 
occasions, the second, the note was discounted and placed to Ferry <fe 
Bro.'s crédit when there was an overdraft by that firm. On the other 
occasions the crédits on the discounts met checks made by Ferry & Bro. 
to take up precisely the same sort of paper which hadbeen discounted, 
butwithout the knowledge of White or Dowling. At the close of bank- 
ing hours on the day the third note was discounted, there was standing 
to the crédit of Ferry & Bro. on plaintiffs books about $1,200. There 
was no évidence to show any bad faith or négligence on the part of the 
plaintiâ', or to show that anything done on its part was out of the usual 
course of businsss. There was no conflict in the évidence. 

Norria & Norris, for plaintiff. 

M. Brovm and /. C. Fitzgerald^ for défendant Dowling. 

T. J. O'Brien, for défendants E. P. & T. W. Ferry. 

Smith, Nma, Hoyt & Enrin, for défendant White. 

The court, before charging the jury, in explanation of its views upon 
the law of thè case, expressedita opinion as folio ws: 

Sevebens, J, The court is of opinion that upon proof of the mis- 
application and unlawful use of the notes sued on, in transferring them, 
by the itïdbrsement of Ferry <& Bro., to the plaintiff, in contravention 
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of the rights of the iioh-assentii)g iHenabers of the firm of F. H. White 
& Go. , the bufden ofproof wascastupon the plaintiff of showing that itis 
a feotto jSde bolder of the uotes,and that itreceived them before maturity 
for a Valuable oDnsideration. Smilhy. Sac (h., 11 Wall. 139; Stewart 
V. Larmng, IQi U. S. 505. The plaintiff bas offered évidence in sup- 
port of that burden. That proof is not contradicted, and no circum- 
stence» appear in the case to discrédit it; and it appears to the court that 
a verdict conitrary to this évidence oould not be supported, and that, 
therefore, an express direotîbn firôm the court naust be given to find in 
accordance with such uncontradicted testimony. Orléans v. Pfcitt, 99 \5. 
S. 676; Improvement Go.v. MvmoA, 14 Wall. 442; Walbrunv. Babbitt, 16 
Woil. mi', Arthur V. Morgan, 112 U. S. 49,5, 5 Sup. Ct. Rep. 241; 
Oounty ofMaeonv. Shorea, 27 TJ.&. 212. 

Thè :n0te9 appear to bave been sign^d in blao^, and delivered to Ferry 
& Bro. to be fiUed up; and this was done so that, when they were in- 
dorsed. toand discounted by the plaintiff, they lyeire in complète form, 
■vUth no indicationsof any defect in their exécution. This being sp, the 
court holds that in the hands of the plaintiff they a^e valid securities,; 
and unaffected by the circumstance that they were signed in blank. Such 
fadts imfdy^anaùthority tç> fil! up the blank. Michigan Bank v. Eldred, 
9; Wall.! 644; Goodman v. Siwpnds, 20 How. 361. 
, The artides of copartnersbip of F. H. White & Co. were admitted as 
part of the cross-exaïniûatioiî of the witness called to prove that copart- 
nershipiwho testified that he had eeen them. It not appearing that 
their contents were known tothe pl^ntiff, itisnot affected by the articles, 
and the nature of that copartnersbip is to be determined by what it as- 
Bumed to the public to be, and by its mode of doing business. Wimhip 
Vi U. 8.Bmki5 Pet. 529; MvMgo-n Bank v. méred, 9 Wall. 644. 

Whenever a copartnership adopts and is engaged in a course of busi- 
ness in whieh the use of its commercial paper, such as thèse notes are, 
i&'a|>proîïna.te and reasonably to be expected, or does in fact make use 
of it, with the commop knowledge of the meiùbers of the finn, whenever 
tiie convenience or necessities of the firm may require, then tiie firm is 
liable upon commercial paper made in its name by one of its members 
to one who: takes it bona^de, in the usual course of business, before ma- 
iairity, and for a valuable considération, notwithstanding any fraud of 
the partner making the paper, or misappropriation by him to other uses 
than those of bis firm. The court holds that such liability is not re- 
stricted to t|ie case of a trading copartnersbip, if by that term is intended 
one engaged in the business of buying and selling, though it would, as a 
rule, indude such, but extends to ail cases where the nature of the busi- 
ness fairly ^nd reasonably implies such use as an approprjate incident 
lihereto, or *here the actual çpurse of business pursued adopts the prac- 
tice of issuing the mercantile paper of tbe firm to accommodate its neces- 
sities or convenience whenever the occasions occur, and such occalsions 
dci in fàct ofccur and arp thus provided for. Kimhro v. BvMi,,,22 How. 
256; Jrrow y., iPpiar, IJO U. ^; 499, 505, 4 Sup. Ct. Rep.ieO; John- 
ston V. Dutton, 27 Ala. 245; McQregor y, Cleveland, 5 Wend. 476* . 



416 FEDEEAr, ÎIEPOBTEB. 

If the mafeing of mercantile paper of the firm by one oî its memhers 
under any cîi'cumstances is pefmissible, and consistent with the rights 
of the othét niémbers of the fitoi) the authority must be presumed in 
favor of a bma fide h<Adet. (SÛpekev. Dubuque, 1 Wall. 175, 203, and 
cases there cited. Although Gdpôh v. Dubuque was an action upon mu- 
nicipal bonds, the priûciple there Stated seems applicable, thosé things 
being chattged which shôuld be. It must be presumed that the défend- 
ants White and Dowling -^éte bbgnizant of the matters which were evi- 
denced by théir partnership books, and of the transactions therein dis- 
closed. 

ïf the court were to submîi tb the jury in this casé the question of 
fact whetber the fifm ôf F. H. White à Go. did so condùct its business 
as to impliediy authorize the makihg of firm paper by one 6f its mem- 
béra foi" any purpose, it tfduïd bè its duty to instrudt them that if they 
fihoûld give brédit to thé évidence of the défendants and ihèir books, ahd 
the undisputed évidence from thô biaiik-books at Whitehallj tijeir verdict 
must be for the plaintiff. Thè cotirt doea not deem it prdpffl" tr aubmit 
the qùëâtioà ùnder feûch cireUiliStânceô. 

SteVERBiNa, ï., {charging jury.) Eegrettîng vèry much that thesè de* 
fendants White and Dowling, Who alone make défense héi-e, aneiii siich 
a situati<!m that they miist sufier from the Wroiig-dôing of their associate, 
the court iiS ùhable to rélieve thèÉQ Without violâting principles of law 
Tï^hich are esfeeiitiàl to the security of metcantîle business, and violâting 
also the rights ttf parties innooetli ôf tùe wrong. As there is, in the 
opinoin of thè court, ho queStioii df fàct abôut *rbich there is any conflict 
in thé ôvidéribè, the coiirt holds thàtj giViiig efifebt to the testimony, the 
plaintifif is eiititled to a verdict, and' you are instrubt'èd to find accord- 
ïngly, àgainàt ail the défendants. Thé aiflount due on the notes, accord- 
ing to the commutation stated ifa fàûi hearing, and as I Understand not 
dispùted, iS $19,306.27, but upon the suggestion of the court of adoubt 
whether thé "ampùnt of the iflst balance standing on the plaintifPs books 
to the crédit of Ferry & Bro., beittg that of Jànuafy 22, 1883, amount- 
ingto $1,226.51, Which, with thë interest, then waa $1,514.82, ought 
not to be dedttctéd, the plaihtifiPà ciôuiisel consents thèreto, ànd this, ao- 
•cording to the Comjiutàtion of côurisfel, lèaves $17,791.45 as theamount 
for which the Verdict should bô r^dered. 

The jury rendered their verdict for the plaintiff. accordîngly. 



^T!Tie défendant Dttwîîng inoved for a new tnal. That motion came on 
foi- hearing befote Jack-sôn, C. J^, and SbvekeNS, D. J., and was argued 
by the couhsel ifho trièd thé casé* 

Jackson, j., orally déliveréd thé opinion of the Court, denyîng the 
motion ùpîpn substantiâlly the satnegrbunds as those stated in the opinion 
of the district judge at the trial. 
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Stubes, Ex'x, V. COLT. 
{Oîremit Court, B. Oonnecticut. March 36, 1887.) 

1. NEQOTIAJSLE iNSTHtTMENTS— Dishonob of Notb— Noticb to Indobseb. 

In Qeorgià (act of Fébruary 88, 1876, § 4) notice of the non-payment of 
a promissory note need not be given to the indorser unless the note is made 
for the pùrpose of negotiation, or is intended to be negotiated at a chartered 
bank. 

2. Same — Accommodation Iïidobsbmbnt— Coîjplict dp Laws. 

Where the maker of an accommodation note in Georgia sends it to the payée 
in Cpnnectjout, who indorses it for the accommodation of the maker, ând 
sènds itback to him in Georgia^the liability ofthe accommodation indorser 
does not attach until the note is negotiated to a lonafide holder; and the place 
where the note is thus negotiated is, in contemplation of law, the place where 
thé indOTsement was made, and the law of that place will gorern the contract 
of indotsement.* > 

At Law., ' 

jbftn 5. jBeacA, for plaintiff. 

Henry Q.Eabhison, for défendant. 

Shipman, J. TMb is an action at law by the indorsee and holder of a 
negotiablè 'promissory note against the indorser. The défendant has de- 
murrëd to thé complaint. The complaint alleged that S. P. Goodwin, 
on the — — — - day of October,, 1883, being then a résident of Savannah, 
Georgia, and,, a, citizen of sald state, made his promissory note for the 
sum of |S,OÔOj payable, op d^mand after date, to the order of the de- 
fendant, at the office ofthe Citizens' Loan Company, Savannah, Georgia, 

for value received; that said S. P. Goodwin, on the day of Oo-, 

tob^r, 1883, sent said note by mail to the défendant, then a résident of 
the town of Farmington, in the state of Oonnecticut, and a citizen of said 
State, who received the same in due course of mail on the eîghteenth of 
Ôdtober, 1883; that défendant at said Farmington, on said eighteenth'day 
of October, 1883. indorsed said note, and sent the same by mail to the 
said S. P. Goodwin at said Savannah, who received said note in due 
course of mail; that said note was so indorsed by the défendant fçr the 
accommodation, use, and benefit ofthe said S. P. Goodwin; that the said 
S. P. Goodwin, after receiving said note so indorsed, thereupon, for value 
received, transferred and delivered the same to the said Citizens' Loan 
Company at Savannah, Georgia, and received the proceeds thiereof; that 
said Citizens' Loan Company remained the owner of said note until the 
nineteenth day of January, 1884, when the said company, for value re- 
ceived, transferred and delivered the same to the plaintiff, who still owns 
said note; that paymentof said note has been demanded, but it remains 
unpaid. The défendant demurred (1) because said complaint contains 
no allégation that the défendant was notified of any demand upon said 
note, of its protest for noh^payment, or of its non-payment, or that the 
holders looked to him, the défendant, for payment; (2) because it con- 

*Bee note at end of case. 
v.SOF.no.e— 27 
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tains no allégation of any demand of the maker of the note, or of a de- 
mand of anybody connected with it, in the time required by law. 

Two questions ariseupon this demurrer: (1) Did the law of Georgia, 
at the time of the indorsement of the note in suit; require notice of the 
indorser of the demand of payment, and of the non-payment, of said 
note, at ita maturity, and that the holders looked to the indorser for pay- 
ment? (2) If the law of Georgia did hot require such notice, is the con- 
tract of indorsement to be governed, under the facts stated in the com- 
plaint, by the law of Connecticut, which requires such notic&.to the in- 
dorser, or by the law of Georgia? 

The first section of the act of Georgia of December 26, 1826, provided 
as follows: 

"From »ad after the passage ofthia act, that the practice heretofore re- 
quired of making a demand of the makers o£ promissory notes and other in- 
struments, for the payment and performance of the same, and their giving 
notice of such demand, within a reasonable time, to the indorsers of said prom- 
issory notes and other instruments, shall cease and become entirely unneoes- 
sary to bind said indorsers; and, when any person whàtever indorses a prom- 
issory note or other instrument, he shall be held, taken, and considered as 
security to the same, and as in ail respects bound as security, until said prom- 
issory note or àl^er instrument is^aid offi and discbargéd, and âhall be liable 
td be sued in the same manner and in the same action with the principal or 
maker of said promissory notes or, pther instraments, any law, practice, or 
usage to the çontrary notwitbstanding: provided, always, that nothing herein 
contained shall extend to any promissory notes which shall be given for the 
pùrpose'of négotiation, or intended td be negotiatedi at any chartered bank, 
or^hichmaybé deposited in atiy chartered bank for Collection: and provided, 
also, that nothing* contained in this act shall be construed so as to preveut the 
indorser from defining his liability in the indorsement." 

The language of this section was changed in the Code of Georgia of 
1863, which provided that — 

"When bills of exchange and promissory notes are made for the purpose of 
négotiation, or intended to be negptiated, at any chartered bank, and the 
same are not paid at maturity, notice of the non-payment thereof, and of the 
protest of the same for non-payment or non-àcceptance, muôt be given to the 
indorsers theréin within a reasoiiablè time, or the Indorsers will not be held 
liable thereon; but in no other case, and upon no other bills or notes, shall 
notice or protest be held necessaryto charge the indorser." 

This provision was modified by section 4 of the act approved Febru- 
ar^ 28, 1876, as follows: 

'.'It shall not be necessary to protest, as now required by law, in order to 
bi»d indorsers, except in thefoUowing cases, ,to-wit: (1) "When a paper is 
made payable on itsface at abankorbroker's oflace; (2) when it is discounted 
at à bank or broker' s oîQce; (3) Whèu it is left at a bank or broker's office for 
(joUection, and in ail such cases 'days of grâce shall be ailowed." 

: Without undertaking to décide what effeot the provisions of the law 
of 1876, in regard to protest, had upon previous. législation upon that 
subject, it seems to be clear that notice of the non-payment of a prom- 
issory note need not be given to the indorser unless the note is made for 
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the purpose of negotiation, or is intended to be negotiated, at a char- 
tered bank^ This state of tlxe law of Georgia is eïfpressed, with consid- 
érable blindness, in the Code of 1882, whicfa, however, it is said, bas 
iiever been enacted by tbelegiplatureof the state. 

The remaining question is whether the indorsement of the défendant 
is to be governed by the law of Connecticut or Geoi^a. ' The note was 
accommodation paper made to the order of the défendant, sent to hiip 
by mail, indorsed by him in Connecticut, and retumed by mail to the 
maker in Georgia, and by him delivered to the company which dis- 
cpunted it. It is agreed that an indorsement constitutes a new contract, 
which is to be governed by the law of the place where it is made, thqugh 
the note was made or is to be paid elsewhere. The question is confined 
to the case of accommodation paper having been indorsed for the pur- 
pose of its being discounted, and the paper so indorsed having been de- 
îivered to the maker in atiothér state for the purposéof negotiation, and 
negotiated by him in that state, and is: In which state was the indorse- 
ment made, — the state where the name was written, or the state where 
the note was negotiated? 

The theory of the law on the subject of the place of the indorsement 
of accommodation paper is given in îZïWe» v. Bhir, 21 Wall. 241; Lavj- 
rence v. Bassett, 5 Allen, 140; Oook v. lÂtchfidd, 9 N. Y. 279; Yovmg v. 
Harris, 14 B. Mon. 447; and in Mottv. Wright, 4 Biss. 53,— and is to 
the effëct that the accommodation indorsement does not become opera- 
tive uûtil tiie paper is negotiated. So long as the note remained in Colt's 
or in Goodwin's hands, the liability of the indorser did not arise, but com- 
meneed when the note was negotiated to a iona ^^bolder. The note was 
sent to Georgia for the purpose of negotiation, and Goodwin, the maker, 
was thus constituted the agent of Coït "to initiate a liability, not only 
of himself, but also of the défendant." TUdm v. Blair, swpra. The 
place where the liability upon the indorsement commenced is the place 
where the indorsement was made. Thia statement of the law is given 
in varions modes of expression in the décisions which bave been cited. 
The turning point is the fact that the accommodation paper only becomes 
a valid promise to pay money, and binding upon the indorser, when it 
is delivered to the person who gives a valuable considération for it, and 
that, consequently, the place where the indorsement becomes effective 
is the place where, legally speaking, it was made. The court, in Tilden 
y. Blair, regards the person to whom the paper is sent for negotiation as, 
by that act, the agent of the indorser to give the note life, and create the 
liability. 

The law is thus stated in 1 Daniel, Neg. Inst. § 868: 

"Where a note is indorsed for accommodation inone state, and delivered 
in another, the indorsement is governed by the law of the latter; for the ac- 
commodation indorser makes that party to whom he lends his signature his 
agent for putting the instrument into circulation, and his own contract with 
those to whom it is negotiated must consequently be judged on thé principlea 
of agency, vthich refer it to the placé where the circulation commences," 

The demurrisr is overruled, with liberty to plead anew. 
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NOTE. 



CoNixior Ov Laws. The gênerai nile is that a negotiable instrument is govern- 
ed by the laws of the state in whicb it is payable. Webster y. Howe Machine Go., 
(Oonn.) 8 Atl. Rep. 482; Shoe & Leather Nat. Bank v. Wood, (Masp.) 8 N. E. 
Hep. 753, and note, Where no place' of payment is expressed, it is governed by 
lex lod eontrdotits. Hart v. Wilfs, (lowa.) 2 N. W. Rep. 619; Griswold v. Gold- 
ine, (Etf.) 8 a W. Rep. 535. 

A receipt signed.in New Hampshire for moiiey received by the borrower's agent 
in Massachnsettà, the receipt' beini: delivercd to the lender in the latter state, is 
a contract made in Massachusetts. Hill v. Chase, (Mass.) 9 N. E. Rep. 30. 

Where' an indorsèment is writtén on a note by the payée thereof in one state, 
and a sale and delivery of the note is made in another state, the contract of in- 
dorsèment must be regarded as made and copsummated in the place where the 
sale and delivery occurred, rather than wnere it was written. Briggs v. Uttham, 
(Kan.) 13 Pac. Rep. 393. ' 



FoTJBTH Nat. Bainx of the City of New Yobk v. American Mills 

Go. and others. 

{Œreuii Court, S. D. New York. Marcli 9, 1887.) 

Fac?'oss ahd Bb0kbk8— Dbii Cbederb Commission— LinN—SKT-OFF. 
Bebearing denied. See 29 Fed. Rép. 611. 

Mémorandum on Motion for Rehearing. 

DaOTcZ FïHccœ, for complainant. 

Âhmridw Thain, for deferidanta Mary J. Graeffe and William H. Gar- 
ner. ,.,■''' 

Samud'W. Bùwer, for defendaiïta the American Mills Co., Albert J. 
Graeffe, and AVilliaiù H. Bowen. 

CoxE, J. I hâve re-examined this causé in the light' of the supple* 
mental briefs' submitted by courisël, and see no rèaâon tb change the 
views herètèfore expressed. The arguments presehted at the final hear- 
ing are ndw réassérted, with, perhli^ps, greater emphasis, but not with 
greater clèiatnéSs; for the complaiimnt'à position was then most concisely 
stated. No ïlëw theory is àdvanced;' no additional proposition of law is 
suggested. ' ' The former décision Was reached after considérable time and 
thought had been detoted to the subject, aud after ail the arguments now 
presented had been fuUy considered. With every disposition to aid the 
complainànt,' thé conviction thafc it was without relief could not be re- 
sisted. The complainànt is not satisfied with the décision; but, as I 
understand the moving papers, it is not contended that anything involv- 
ing the substance of the controversy bas been overlooked. The trial 
court may hâve taken an erroneous view of the law, but the remedy for 
such error is an appeal. The caSé îà not brought within the rule which 
àùthorizes a reargument. If the complainànt were in a position to in- 
voke the striqtesï rules of equity against the défendants; if it were able 
to enforce.for ils beuefit alone ait' the rights which belong to ail the 
creditors, and to each class of creditors; if it could obtain a préférence 
by virtue of a statute designed. to ptevent préférences, and divest a lien 
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which, îcix certain purposes, concededly existed; îf ît could take by this 
action what it could not ha.ve obtained if the acts Complained of had not 
taken place,' — the path of sucCess would be less difficult. But tbe com- 
plainaiit' ddès not and cannot pccupy sucb a position. The conclusion 
formerly tèaehed, tbat the relief prayed for cannot be granted in an ac- 
tion of this character, must be adhered to. 
The motion is denied. 



POLUTZ and others v. Schell and others. 
{Ovreuit Court, S. D. Nea Yorh. March 19, 1887.) 

1. JUDGMENT— EE8 ADJUDICATA— PATMENT OF COSTS. 

Where, on the trial of^a cause, défendant obtains a verdict for costa, whîch 
plaintiiS pays, this constîtutes an acquiescence in the verdict, and a renunoia- 
tion of the right to further prosecùte the claim adjudicated in that suit, and 
will bar anothei action thereon, even tbough no formai judgment be entered 
on tbe verdict. 

2. Bamb — Sbtting Aside — Ebmittitub. 

Where plaintiff obtains a verdict for a gross sum, the right to recover a 
part of which is barred by a former adjudication, the verdict is wrong, and 
cannot be set aside in part, and allowed to stand for residue. In such a case 
the motion to set aside the verdict will be granted, unless plaintiflE remits the 
amount awarded on the barred claim, and denied if be enters such remittiiur 

At Law. Action to recover excess of duties. 
Almon W. Griswold, for plaintifis. 

Stephm A. Waiker, U. S. Dist. Atty.» and Thomas Greenwood, Asst. U. 
S. Atty., for défendants. 

' Wheelee, J. This cause was tried by jury January 13 and 14, 1886, 
in Oetober term, 1885, and the trial resulted in a verdict for the plain- 
tiffs for $4,017.61, of which $3,890.99 was for excess of duties and gau- 
ger's fées, and interest thereon, exacted by Augustus Schell, défendants' 
testator, as collecter of the port of New York, on an importation of wine 
made by the plaintiffs îtom Malaga, Spain, by the brig Gideon, Septem- 
ber 1, 1857, and $126.62 was for an excess of duty likewise exacted on 
an importation of hemp by the brig William Frédéric, Oetober 14, 1859. 
The défendants bave moved to set aside the verdict because they say 
that on the trial of a prior suit in favor of the plaintiffs against their tes- 
tator in this court on the twentieth and twenty-first days of May, 1859, 
a verdict was rendered for the défendant on thèse same claims for excess 
of duties and fées on the importation by the Gideon, and that the de- 
fendants' costs ofthat suit were taxed and paid. The records of the 
court show that there was such a suit; that thèse claims, arising out of 
the importation by the Gideon, were included in it; that a verdict for 
the défendant Was rendered therein May 21, 1859, but that no formai 
judgment was entered on the verdict. It is made to appear otherwise 
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that the défendants' costs of that suit ivere paid by t^e plg,întifiF. This 
payment of the défendants' costsin that action was an aoquiescenoe in 
the yerdipt, a renunciation of theright to prosecute the daims further, 
and équivalent to a judgment on the verdict as a ponclusive bar of the 
claimsi Oatlin y.:Tayhr,X^ Vt. 10^1:; Armstrong v. Oolhy, 47 Vt. 359. 
In the changes of district attorneys, the fact of this verdict and payment 
of costs was lost from sight in the district attorney's office, and from 
lapse of time and other circumstances escaped the memory of the plain- 
tiflfs' attorney until after the verdict in this case. AU appear to bave 
acted in good faith, and the plaîntiffs' côunsel does not insist that the 
plaintiffs should recover the amount allowed on the importation by the 
Gideon, but has not entered aTi^^remittitur of that amouot, nortaken any 
steps to relieve the défendants from the efifect of th'è verdict in this re- 
spect. The verdict is wrong as it now is, and is for one entire sum cov- 
ering ail the claims involved, and cannot be set aside in part, and left 
to stand for the residue. Theonly remedy appears to be a remittitur of 
the amount covered by the former verdict, or aetting aside the verdict 
altogether, and leaving the jplaintiffs to a new trial. 

Motion to set aside the verdict granted, unless the plaintiffs, within 10 
days, enter a remittitur of $3,890.99 of the amount thereof, and denied 
if such remittitur is so entered. 



Marsh v. Seebergeb, Collector, etc. 
{CHrcuit Oov/rt, JT. B. Mnoia. March 14, 1887.) 

1. CusTOMS DuTiES— Tmmmiiîgs for Bonnbts, Etc.— Artificial Fruits. 

Ârtiflcial fruits, with artificial stems and leaves, used only for trimming and 
oraamentibg ladies' hats and bonnets, are "trimmings for hats, bonnets, and 
hoods, " within clause 448 of Heyel's Index of the New Tariff, and subject to 
duty at 30 per cent, ad talorem. 

2. Samb— CpiTERiON — Materiai, — Use. 

Clause 448 of Heyel's Index of the New Tariff does not require that trim- 
mings for hats, in order to be strictly dutiable at 30 per cent, ad valorem, shall 
be composed of any partîcular materiai. It is the use for which they are in- 
tended, and to which they are applied, that furnishes t^e criterion by which 
the duty is to be assessed. 

At Law. Action to recover excess of dutîes paîd under protest. 

P. L. Shvman, for plaintiff. 

W. Cf. Emng, U. S. Atty., for défendant. 

Blodgett, J. Plaintiff imported an invoice of artificiel fruits, most, 
if not ail of which, had artificial stems and leaves. A duty of 50 per 
cent, advahrm. was assessed against them under clause 429, Heyel's In- 
dex of the New Tariff, and the assimilating clauses of section 2499. 

Clause 429, so far as applicable to this case, is as foUows: 
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"Feathers, * * * when dressed, colored, or matiufactured, includîng 
dressed and. finished birds, for millinery ornatnents, and artificial and orna- 
mental featliers and flowers, or parts thereof, of whatéver material composed, 
for miilinèry use, not specially enumerated or provided for in this act, flfty 
(50) per Centùm adr>alorem.^' 

The asBimilating clause in section 2499 is as follows: 

"There shall be levied, collected, and paid on each and every nnenumerated 
article which bears a similitude either in material, quality, texture, or the 
use to which it may be applied to any article enumerated in this title as 
chargeable with duty, the same rate of duty that is levied and charged on the 
enumerated articles which it most resembles in any of the particulars above 
mentioned; and, if any unenumerated article equally resembles two or more 
enumerated articles on which , différent rates of duty are chargeable, there 
shall be levied, collected, and paid on such unenumerated articles the same 
rate of duty as is chargeable on the article which it resembles paying the 
highest duty." 

The importer claimed that the goods in question should hâve been 
dassed as "material for ornamenting hats, bonnets, and hoods," and 
charged with 20 per cent, ad valorem, under clause 44â of Heyel. The 
duties charged were paid under protest, an appeal taken to the secre- 
taryi of the treaaury, by whom the action of the collector was aflBrmed, 
and this suit brought in apt time to recover the excess of duties so paid 
under protest. 

The only question in the case is whether there is a spécifie duty charge- 
able upon thèse goods, or whether they were properly classed as " milli- 
nery ornaments," under clause 429. The proof in the case shows that 
the goods in question are only used for trimming or ornamenting ladies' 
hats and bonnets, and are kept and dealt in as bat and bonnet trim- 
mings and ornaments. The appraiser seems to hâve been of the opinion 
that, as thèse goods are similar in their use to millinery ornaments, they 
should be classed and charged a duty as such, but I am very clear they 
come -within the description of "trimmings or ornaments for hats, bon- 
nets, and hoods," and are specifically within the description of clause 
448, which reads as follows: 

"!Hats, and so forth, materials for, — braids, plalts, flats, laces, trimmings, 
tiSsues, willow sheets and squares, used for making or ornamenting hats, 
ionnets, amd hoods, composed of straw, chip, grass, palm-leaf , willow, hair, 
whale-bone, or any other substance or material, not specially enumerated or 
provided for in this act, — twenty (20) per centum ad valorem." 

Thesé goods seem to be manufactured and adapted solely for the or- 
namenta,tion or trimming of some article of apparel, and the proof shows 
thait they are only used for bat and bonnet trimmings; that they are kept 
with the hat and bonnet trimmings, and sold and dealt in as such; and 
I am therefore of opinion that they should hâve been classed for duty 
under clause 448, and duty assessed upon them at 20 per cent, ad von 
hrem. Clause 448 does not require that trimmings for hats, in order to 
be strictly dutiable at 20 per cent, ad valorem, shall be composed of any 
particularmaterial. The use for which they are intended, and to which 
they are applied, seems to be the criterion by which the duty is to be 
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assessed; and where an article like this, by the uses to which ît is 
adapted, and for which it is dealt in, cornes within the scope of this 
clatise, it seems to me the spécifie duty only should be assessed, and re- 
sort neëd not be had to the assirhilating clauses for the purpose of anal- 
ogous classification. 

The issue is found for the plaîntiff, and judgment may be entered for 
the amount of the excess of duties paid. 



KocH î?. Sbebergeb, CoUector, etc. 
{Circuit Court, N. D. BlinoU. March 14, 1887.) 

1. CUSTOMS DtJTliBS— HaIB-ClIPPBBS— CUTLBET. 

■' Hair-clippers " used by barbera in cutting hair close or short ahould be 
rated for daty as "cutlery, " and cbarged duty at 85 per cent, ad valorem. 

2. Samb— Critbeion — Name— MACHrNKS— Use. 

Tbe name ôf an imported article is not the sole guide by which to classify 
it fOr duty;' Its uses, espècially whôn it is new, and a sub'ètitute for other ar- 
ticles, should be considered. 

At Law. Action to recover excess of duties paid under protest. 

P. L. Shvman, forplaintiff. 

W. G. Evmg, U. S. Dist. Atty., for défendant. 

Blodgett, J. The plaintiff imported an invoîce of "hair-clippers," 
used by bàrbers in cutting hair close or short. A duty of 45 per cent. 
ad valorem, was assessed against them under the last clause of Schedule 
in the act of Mareh 3, 1883, (clause 216, Heyel's New Tariff Index,) as 
"a manufacture oomposed whoUy or in part of steel, not otherwise enu- 
merated or provided for." The plaintiff claimed the gbods should hâve 
been classed as "cutlery," under clause 197, Heyel's Index, and charged 
duty at the rate of 35 per cent, ad valorem. The duty as assessed was 
paid under protest; an appeal taken to the secretary of the treasury, 
who affirmed the action of the collector; and this suit was brought in 
apt time to recover back the alleged excess of duty so paid. 

The implements in question operate upon the same principle as sheara 
or scissors, having fingers which run close to the skin, and gather and 
hold the hair where it can be clipped ofif by the reciprocating action 
of the cutting blades upon the fingers, and are intended to take the 
place of shears and scissors in the work of trimming and cutting hair 
and beards. The proof shows that thèse goods are sold and dealt in as 
"cutlery," and kùown by that narûe to the trade. Thèse implements, 
in their structure and use, are most analogous to shears and scissors; but 
I find no spécifie duty upon shears and scissors, and it is admitted that 
they are classed as cutlery for the purpose of àssessing duty; which 
would seeni to be the rule from the ténor of treasury décision 3195, 
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Synoptical Séries. One of Webster's définitions of the word "cutlery" 
is: "Edged Or cutting instruments in gênerai." Pen and pocket knives 
and razors, which raight also come under the gênerai désignation of 
"cutlery," are chargeable with a spécifie duty of 30 per cent, ad valorem, 
(paragraph 207, New Tariff Index,) and,,being so specifically charged, 
thèy are, of course, taken! from the opération of the gênerai term "cut- 
lery;" but I am very clearly of opinion that, if shears and scissors come 
in the gèieràl définition of cutlery, thèse instruments should also be 
çlassed tharè, so long as thereis no spécifie duty imposed upon them. 

One of the grounds, if not the only one, assigned for classing thèse 
goods "as a manufacture of steel not otherwise provided for, " was that 
the trade circular of the manufacturer calls them "machines." I do not 
th,ink that a name should be the sole guide by which to classify im- 
ported goods for duty. The use, and especially when an article is new 
and, a substitute for pther articles, may be and often is an important 
guide to,;the proper classification. Thèse articles, as I hâve said, are 
more like shears and scissors in their opération and uses than like any 
other im|)leraent, and I see no reason why they should be called 
"màchihés," which woûld not justify the application of the same term to 
shears, ojr^.to the commOn class of ,pocket-knives. Jn the light of the 
proqf, iti^erefore, and the analogies, I conclude that thèse goods should 
hâve been classed as "cutiery," and charged duty at 3i5 per cent, ad 
valorem. 

ïhe is^ue iâ found for thè plaintiff. 



; CoHN and ofhers V. Sbebebgeb, GoUector, etc. 

{OireuU Court, N. D. llMnoU. March 14, 1887.) 

CusTOMB Dtjtibb— WoBSTED— NonBntimbratbd Abtiolks— "Diagonalb." 

Cloths popularly known'as "diagonals, " worsted being the component of 
chief value, should "be claeeed for duty as a "manufacture of worsted not 
otherwise provjded for, " (paragraph 863, New TarifE,) and not as " woolens, " 
and are subject to a dutj of 24 cents per pound, and 85 per cent, ad valorem^ 

At Law. Action to recover excess of duties paid under protest. 

P. X. (SAumaw, for plaintiflf. 

W. Q. Ewkig,X!. S. Atty., for défendant. ■ 

BLODGEtT, J. Plairitiffs inàported an invoice of cloths popularly 
known as "diagonals,"whièh'were classed by the coll^ctor as "woolens," 
and a dùty qf 35 cents per pound and 35 per ceiit. ad vahrem assessed 
«pon them, under paragraph 362 of the New Tariff as indexed by the 
treasury departmént. piaintiffs ipsisted that the goods should bave 
been classed as "manufactures of worsted not Otherwise provided for," 
and a duty assessed upon théni, under paragraph 363 of the New Tariff, 
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at 24 cents per pound, and 35 per cent, ad valorem. Plaîntifîs paid the 
duties so assessed under protest; appealed to the secretary of the treas- 
ury, by whom the action of the collector was affirmed; and brought 
this suit to recover the excess of duties which, as they daim, were illegdly 



Paragraph 362, so far as it is material to the questions in this case, is 
as folio ws: 

"Woolen doths, • • * and ail manufactures of wool of evety descrip- 
tion, made whoUy or in part of ^ool, not specially enumerated or provided 
for in this act, valued at not exceeding dghty cents per pound, thirty-five 
cents per pbiind and thirty-five per céntum ad valorem; valued at above 
eighty éents per poUnd, thirty-fivé cents per pound, and in addition thereto 
tovty per ceniam ad valorem." 

And ôb inuch of paragraph 363 as is material to this case is as fol- 
lows: 

"AU manufactures of eVery description, composed wholly or in part of 
worsted, * * * not speciàll^ enumerated or provided for in this act, 
valiied at not^ exceeding thirty cetits per pound, ten cents per pound; valued 
at above thirty cents per pound, and not exceeding forty cents per pound, 
twelve cetnts per pound; valued, at above forty cent» per pound, and not ex- 
ceeding sixty çejits per pound, eîgjitçen cents per ppund ; valued at above sixty 
cents per pound, Mid not excèëding eighty cents per pound, twénty-four cents 
per pound; and, itl addition thereto, upon ail the above-nàmed articles thirty- 
five per centutaodÎBaZofe»»." 

The proof shows that the goods in question a^e used mainly, if not 
wholly , in this country , for the manufacture*of meii's wearing appàrel, such 
as coats, vests, and pantaloona, and are denominated or known to the trade 
as "worsteds," and are composed mainly of worsted, but that the worsted 
fiber is mixed or adulterated with about 10 per cent, of shoddy and some 
cotton; and the expert called by the government testifies that this shoddy 
is composed oï wbol,'or, at ieastj that by microsébpic examination he 
found wool to an extent of not less than 10 per cent. Worsted is made by 
combing the long-fibered wools so thàt the fibèrs shall lie or be arranged 
along-side qf each other; while wool is treated by carding, so as to in- 
terlock the fibers with each other. Generally speaking, worsted is wool, 
that is, it is one of the products of wool ; but, for the purpose of assessing 
duties undéir the customs laws of this country, it is ôbviously considered 
as a diâerent commodity from wool. 

I thinkthat Jhe fair déduction , from the proof in the case is that the 
characteristic quality of thèse goods is given them by the worsted con- 
tained in the yarn irom whioh they are woven, but that, for the purpose 
of giving them an increased body and weight at a comparatively low 
<îost, a perçentf^e of shoddy, and . perhaps çottpn, has been mixed or 
spun iû with the worsted fiber. Shoddy i$ defined by Webster to be "a 
fibrous.material obtain,ed by dividing or tearing iqto fibers refuse woolen 
goods, pld stppkings, rugs, drugget?, etc." In Ogilvie's Impérial Dic: 
tionàry it is defiped as " old woolen or worsted fabrics tom up or deviled 
into fibers )jy machinery, ^.nd mixed with fresh butinferior wool, to be 
>espun and.paade into cheap cloth." After old woolen and worsted fab- 
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ries liave beeri tom and picked in pièces by a deviling machine, as I un- 
derstand shoddy to be niade, I apprehend that it wbuld be extremely 
difïîcùlt, if not impossible, for a microscopist to distinguish between the 
wool and worsted of which it was composed. In fact, the product of the 
deviling process upon cld woolens and worsteds would seem to be a sep- 
arate manufacture of wool, as much, perhaps, as worsted, as shoddy is 
subject to a spécifie duty of 10 cents per pound when imported. (See 
paragraph 361 , New Tariff Index.) I am therefore of opinion that thèse 
goods, being composed principaUy of worsted, — the worsted giving char- 
acter to the fabric, — wereentitled to be classed as a manufacture of worsted, 
although there was a portion of shoddy, which may hâve ail been made 
from wool.mixed with the worsted fiber for the purpose of giving weîght 
and body to the fabric. Good merchantable or commercial wool, if 
mixed or combined with worsted, would undoubtedly Increase the cost; 
that is, màke a more expensive manufacture than the same weight of 
shoddy, and hence shoddy is used soldy as an adultérant to save so much 
weight of worsted. 

Proof was introduced on the part of the plaintiffs showing that thèse 
goods are commercially known to the trade as "worsteds," but I think 
the test as to their classification for the purpose of assessing duties is 
whether they are made wholly or in part of what is commercially known 
as wool or worsted, or whether they are madeof a mixture of worsted and 
the article known as "shoddy." If they were composed of worsted and 
wool mixed, although the worsted might be the component ofchief value, 
I should be inclined to think them dutiable as woolens. But thèse goods 
are composed of worsted and shoddy, the worsted being the component 
of chief value, and shoddy, although it may be a product of wool, is not 
wool within the meaning of paragraph 362 above qnoted. Hence I think 
them dutiable as worsted goods not otherwise specially enumerated or 
provided for under paragraph 363. 

The issue is found for the plaintiffs. 



Cross v. Seebèegee, Collector, etc. 

(Oireuit Court, Jf. JD. Illinoia. March 14, 1887.) 

GnBTOMS DuTiBB— Fkozen Pish— Immédiate Use. 

Fresh flsh. that is, unsalted or uncured fish, imported in bulk, or otherwise 
than in barrels or half barrels, in a f rozen condition, to be put upon the market 
and sold for immédiate use, are to be admitted free of duty, upon the im- 
porter furnishing to the collector of the port of entry reasonable or proper 
proof or assurances of an honest intention to put them on the market for im- 
médiate use. Clause 699. New Tarifl Index. 

At Law. Action to recover duties paid under protest. 

P« L. Skuman, for plaintiff. 

W. G. Ewing, V. S. Atty., for défendant. 
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BLODGEq:T, J. Plaintiff imported from Winuipeg, Canada, into the 
port of Chic^o, a quantity of frozen fish,which were assessed by the cpl- 
lector with a duty of 50 cents per hundred pounds under clause 280 of 
the New Taxiff Index. Plaintiff claimed that they should hâve been ad- 
mitted free of duty, under clause 699 of the New Tariff Index, as "fresh 
fish for immédiate consumption." The duties so assessed were paid un- 
der protest, an appeal taken to the, secretary of the treasury , who affirmed 
the action of the çoUector, and this suit brought in apt time to recover 
the duties so exacted. The proof shows that the fish in question were 
naturally frqzen; that is, they were caught in thè winter from holes eut 
through the ice and frozen as fast as caught, and in this frozen condi- 
tion brought in bulk tp this market. 

Clause 280, under which this duty was assesçed, reads as foUows: 
"Foreîgn-caught fish, imported otherwise than in barrels or half barrels, 
whether jresA. smoked, dried, salted, or piclçled, not speciaUy enumer- 
ftted or provided for in act, fifty cents per hundred pounds. " While sec- 
tion 2503 of the Revised Slatutes, as amended by the act of March 3, 
1883,declaresthat"tbe folio wing articles, when imported, shallbe exempt 
from duty ;f "and among the articles specifically enumerated in this sec- 
tion are 'f(69?)..ûsh, fresh, for immédiate use, free." 

The two parj^raphs are âpparently, in conflict with each other, as par- 
agraph 280 by its tei^ms includes/m/i^^ when imported otherwise than 
in barrels, or half barrels; but one of the most universally accepted can- 
ons for the construction of statutes is that efi'ectmust be ^ven, when 
possible, to every part and aU the words of a statute. U. S. v. Warner, 
4 , McLean, 463; U. S. v. Bassett, 2 Story, 389. Also that "every part 
of a statute must be considered for the purpose of digcovering the mind 
of the législature." Penningtonv. Coxe, 2 Cranch, 33. 

Applying this rule to the tari^ as revised by the act of March 3, 1883, 
we must, if possible, give effect to tha,^t portion of section 2503 which 
provides that fresh fish for immédiate use shall be admitted free of duty, 
although it would seem on first reading to be répugnant to paragraph 280, 
which imposes a duty of 50 cents per hundred pounds on such impor- 
tation when made in bulk; and it seems to me the test as to whether fresh 
fish are to be admitted duty free dépends upon the fact whether they are 
imported for immédiate use. , This is a question of fact which the im- 
porter is bound to establish by proof to the satisfaction of the coUector 
of the port of entry. If there is,good ground for doubt as to the use to 
which the importation is to be applied, the coUector may perhaps require 
a bond that they shall be sold only for immédiate consumption while 
fresh; but certainly there should be no difiScultyin making the proof as 
tp the use or purpose for which an importation is to be applied. 

The words "fresh fish," as used in paragraph 699, undoubtedly mean 
fish which hâve not been salted, or subjected to any of the known pro- 
cesses for curing them, such as pickling, smoking, or drying; but thèse 
words do not exclude. fish which hâve been frozen either naturally or 
artificially, as ail persons living in the cold latitudes know as a matter 
of common knowledge that méats and fish are kept fresh by freezing, 
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and so long as they are kept frozen they retain substantially their natural 
juices and flavors, withont the aid of antiseptics or desiccation, and are 
in condition for immédiate use. 

I am therefore of opinion that fresh fish, that is, unsalted or un- 
cured fishy imported in bulk, or otherwise than in barrels or half barrels, 
in a frozen condition, to be put upon the marketand sold for immédiate 
use, are entiûed to admission to the ports of this country free of duty ; 
and that the importer is only obliged to furnish the coUector at the port 
of importation with proper or reasonable proof or assurances of his pur- 
pose in good faith to putthem upon the market for immédiate use, to be 
entitled to hâve them so passed. 

The issue is found fojf the plaintiff. 



Union. Nat. Bank of Chicago v. Seebbbqer, Gollector, etc. 

{Circuit Oowrt, N. B. Illinois. March 14, 1887.) 

OuftTOMS' DtrrrES— PoTATO STiiiCH— Fakina. 

Starch made f rom potatoes, and pulverized or ground so as to take the fotm 
of a fine fiour or powder, and invoiced as "sifted farina, " is not withih the 
meaning of the term "farina" as used in paragraph 694 of the Index td the 
New TarifE, and consequehtly f ree of duty, but is to be classifled as "potato 
stàrch, " and subject to a duty of two cents per pound, under paragraph 2@9 
of the act of March 3, 1B83. 

Àt Ijaw. Action to recover excess of duties paid tinder protèst. 

P. i. SAwman, for plaintiff. 

W' 0. Ewing, U. S. Dist. Atty., for défendant. 

Blodgett, J. Plaintiff imported a quantity of starch made from po- 
tatoes, and pulverized or ground so as to be in the form of a fine flour or 
powder, which was invoiced by the name of "sifted farina." The col- 
lector classed it as "potato starch" under paragraph 269 of the tariff act 
of March 3, 1883, as indexed by the treasury departmentj and assessed 
a duty upon it of two cents per pound. Plaintiff claimed that it should 
be admitted free of duty as "farina," under paragraph 694 of the New 
Tariff as indexed, or charged only with a duty of 20 per cent, ad valàrem 
under section 2513 as amended by the act of March 3, 1883, as a man- 
ufactured article not enumerated or provided for. The duties exàcted 
were pàid under protest, an appeal taken to the secretary of the treas- 
ury, where the action of the coUector was aflBrmed; and this suit is 
brought tb recover the whole of the duties so paid, if the court shall 
hold thàt the goods should hâve been admitted free, or the excess above 
20 per cent, ad valorem,, if the court shall hold that they were prôperly 
chargeable under section 25l3. 

It is but justice to the plaintiff in this case to say that ils interest in 
the matter is merely nominal, the real party to the controversy being 
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the Davis Warehbuse & Sttpply Company; the goods in question hav- 
ing bèëii pûr'chased with itidney advanced by the bank, and the invoicea 
made in its name for the purpose of securing the advances. 

It îs admitted that the conimodity in question is both chemically and 
microsçopically potato starch, but it is contended in behalf of the plain- 
tifif thàt by the grinding, or reducing it to powder, it bas acquired a new 
commercial désignation, and iS known as "farina" or "Kartoffd Mehl^' in 
Germany, from whence iihis 'îinpOrtation was made. Without taking 
time tô discuss the testindony at length in regard to whether the article 
in questioii is known anywhere as "farina," it is enough to say that I 
am satisfied from the proof that the term "farina," as used in the cus- 
toms law under considération, does not apply to this commodity, butto 
a food préparation made from that portion of the wheat kernel which 
contains the largest percentage of gluten. Starch is one of the products 
of nearly ail farinaceous grains and roots, but it is obtained by a process 
which is intei^d^d to remove ail the glutinous matter frona it. There 
was, as the proof shows, an article of commerce in common use at the 
time this law , was enacted, made from the hard part of the wheat 
kernel, and which was impôrtéd, known, and dealt in as "farina," and 
this -was undoubtedly the commodity which it was intended to admit 
duty free under paragraph 694 of the New Tariff Index, 
,, The; propf sho^s that the. article in question is known în Germany by 
the name of'^ Xai'toffd MM,^' which means the sameas thé English words 
"potato flouï;^ and it is not generally known or dealt in there by the 
name of " farina" or " sifted farina," although I tfaink it quite probable 
that, if an. ordçr were now sent to any of the correspondents of the Davis 
Warebouse & Sùpply Company fcii* sifted fa!rina, they ihight send the 
article in question, but it would bebecause of the éducation, so to speak, 
which manufacturers ' and dealers àbi-ôad bave received from this Com- 
pany, rather than from the gênerai application of the term, that it would 
be assumed as proper to send potato fleur on such an order. 

The proof sho^s that this potato starch, both in lumps and ground, 
has been quite extensively imported for many years, and had always 
been classed and dharged with duty as potato starch until about 1883, 
when this Davis Warehouse & Supply Company made an importation 
to this port of the ground article, invoiced by the name of "sifted fa- 
rina," which it Was çlaimed should pass free, and after some hésitation 
and delay the çlaim was coriceded; and frôm that time until the invoices 
now in question the article has been admitted at this port duty free, al- 
though the samé commodity has paid duty as potato starch at other ports. 
The proof also shows that for moèt of the uses to which this potato starch 
is applied in this country, it is groiind, or reduced to powder, so that 
importers may, afld very probably do, brder the commodity in the con- 
. dition best adaptèd to the uses for which it is wanted, either in the coarse 
lumps or pulverized; and, whethèr în lumps or powdered, it is noth- 
ing more nçrless than potato starch.. The grinding or pulverization did 
not àlter its charactér, nor make a new product. It remained potato 
starch, aïid, as such, subject to the duty imposed upon potato starch^ 
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and was not, by the process of grinding, throvm out of the list of enu- 
merated articles, on which a spécifie duty is imposed, into the doubtfu] 
category ôf unenumerated articles provided for by section 2513. 
The issue is found for the défendant. 



United States v. Rhodeb. 

(Otreuit Court, W. D. Miuouri, E. D. Jtamaxj, 1887.) 

FBATn>TTura<r Peksioit Cijlix— Falsk Dbfobitioh— iBDiCTUBinF— Bxt. St. TJ. S, 
§5488. 

An indictment cbarging thé défendant with maUng a fahe déposition in 

order to «n'able another to obtain payment of a fraadulé&t pension clsdm, in 

violation of section 5438 ôf tlie Revised Statutes of tlie United States, need 

' ' not alleeè that tlie f aisé déposition was ever used or attempted to be used, or 

• set out uie f act tbat tbe claim had been presented and was pending bef oie the 

.govemment at tbe time the déposition was mad^. 

Indictment under Bev. St. U. S. § 5438, for false affidavit td penùon 
«l&Uii. Motion to quash; 

. Jlf. £. Bwiton, for the United States. 
Pektjwy «fc Boyd, for défendant. 

BsiiwÈK, J. At làe September term, 1886, of the United States dis- 
trict court for the Eàâtem division of the Western district of Missouri, 
ihei deiferidant, Thomas W. Rhodes, was indiptefi ùndér section 5438 of 
ibe Reyised Statutes qf the United States. 'So much of tbîs section as 
refefs to the charges against him is as foUows; 

Eyery person wbo inakes or causes to be made, or présents or causes to be 
^[kresènteâ; for payment or approval,to or by any pérsoù or pfficer in the civil, 
milïtary, or naval service of the United 8tates,.any claim upon of agali^ the 
.goverhment of the United States, or any départaient or offlcer therwf, know- 
ing such çlaim to be false, flctitious, or fraudulent, or who, for the purpose 
«f obtaining, or aiding to obtain the payment or app^ovid of such daim, 
ma^çs, uses, or causes to be made or used, any false bill, receipt, voucher, 
roÙ, àccoiint, claim, cettiflcate, àffldavit, or déposition, knowingthe same to 
«oiitàin aiiy fraudulent or flctitious statément or ëntry, ahall be impriaôned 
àt hard labor for not less than one nor more than flve yeara, or flned not less 
than $1,000 nor more than $5,000. 

The indictment contained 10 oounts. Th© following is a copy of eaoh 
■<kiutit, èxcept the date wben the alleged affîdavit was made, «aoh count 
^îovering a difierent date: 

Vhîtèd States o/ America, Eastem Division ofttie Western Distriet of Mis- 
souri^— ss. ; 

In i?HK ÇlSTEIOT COtTRT OF THB UNITED STÀTBS FOB THE EASTKBM Di- 

vtsiONb» THE Westèbn DlSTKiOT OF MissoTTlu — September Term» 1886. 
The grand jurors of tbe United States of America duly chosen, selected, 
Impaneled, sworn, and chargea to inquire of and conceming crimies and of- 
fenses in the Eastern division of the Western distriet; of Missouri, on their 
oatiispresentthat on theeleventh day.of June, A. D. 1885, at tbe said East- 
■eni division of the Wésterii district ofi^issoufl, one Thomas W. Bhodes, to- 
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gether yith ohe Minerva J. Bhodés and an unknown female person, who then 
and tllere' represénted herself to be one ïibatha McDaniel, widow ofW. E. 
McDanialj.deceased, late a private in Company G of the sixteenth régiment of 
Illinois volunteera, and as such widow entitled to a pension from the United 
States of America; ali and each appeared before one William D. Steele, a not- 
ary puDlic, and as such authorjzed by,.the laws of the United States to admin- 
ister oatlis; and the said unknown person then and there signed a certain 
pension claim and voucher as. the widow of said William E. McDaniel, and 
by the name of ïibatha MéDaniéi, âh'd under which was printed the follow- 
ing déposition, yiz.: "We, the undersigned witnesses, do soiemnly swear that 
we are well ^aciiuainted with thé' aBàve-named pensioner, [meàning thereby 
the said unknown person, who had, as aforesaid, signed the name Tibatha 
MdDanielfJ'thatshe is the idènticttl' person she représenta herself to be; and 
that to our best , knowledge and belief ,sl)e has not remarried since the death 
of heï Me Husband, above n^lnèd, àiid tiiat dur acquaintahce with her is such 
tli^t, if ^he haçî resumed marriage rëjaticms the faet would hâve 'beôome known 
to us." WhlôbBaiddeposition waa Ifieij and there signed by the said Thomas 
W. Ehodess: and the said- Thomas Wi iBhodes, belng then and there sworn by 
che said William D. Steele, Who wasa notafy, as aforesaid, duly authorized 
to admiuister oaths in that behalf, and having taken upon himself his cor- 
^poral oath, JJidr théai and thefe .unlftwfuUy and feloniously f ay ^nd swear that 
the matters and things set forth in said déposition were true; whereas, in 
truth and in faet said unknown person so representing herself to be Tibatha 
McDaniel, the widow of said Williaïil E. McDaniel, was not, as the said 
Thomas W. Ehodes knew, the widow of the said William E, McDaniel. And 
so' the jurotS; aforesaid, upon rtheir oaths aforesçiid, do say that he, the said 
Thomas W, Shodes^diid then, and theirejand thereby, for the purpose of aiding 
to obtain.tbe payflient ôf said claim upôn such false voucher, unlawfuUy and 
feloniously ïu^ke à fâlsè dôpositioh in tliè manner and form aforesaid, con- 
trary to thé form of the statute iii such case made attd prôvided, and against 
the peace and dignity of said United States; 

The defen<ïaiit rnoved to quash thie indictment, bècause (1) the au- 
thority of the alleged notary public toiadminister an oath does not ap- 
pear; (2) there aïe no allégations stating -when or where the pretended 
oath was adininistered and déposition madej (3) it does not appear that 
à false claim was made upon or âgainst thé govefnment of the United 

;$tates; (4) it is not alleged that a daim was made upon the governraent 

,of thé Unil;ed States for paymenf pc, approval; (5) it is not alleged that 
the false déposition was made tQobtain, or aid in obtaining, the pay- 
ment or approval of a false claim made upon the govemment of the 

.iUnited State? for payment or approval; (6) it is not alleged that said 
déposition wa^used toobtaiii or, aid in obtaining, the payment or ap- 
provaJ of such a claim. 

^ The ûrst.two objections, may b.e .disposed ofin a word. Both time 
and place are averred, and it is alleged that the notâry public was 

.îtHthprize(i:itO;^dminister oaths. lîeijther his commission nor authority 
need be sefout in fuU. Section 5396, Rev. St. IJ. S. Notariés public 

, are appointed by the states, and the aot of congress gives them authority 
toadmiaister oaths. Section 1778j Rev. St. U. S. Itistrue thattheir 

"authority islimitéd'teridtorially,mid» that a hotary public appointed by 

■ the' State Ôf^ilinois may not bave .ailthorityto admifaister oaths in Mis- 
souri; but, if the oficer bé df a class having generàUy authority to ad- 
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minister oaths, the express lauguage of section 5396 is that ît îs snfficient 
to name thè Officer, and aver that he was authorized, without setting out 
his spécial authority or commission. 

The othet objections may be considered together. It is obvions that 
the section quoted contemplâtes two classes of crime, one the making or 
presenting of a false claim, and the other the making of a false affidavit 
or déposition for thepnrpose of obtaining, or aiding to obtain, payment 
or approVal of a false claim. The offense in the case at bar belongs 
to the latter class. Now, the argument of the leamed counsel for dé- 
fendant runs along two propositions: First, that it is not averred that the 
false déposition was ever used, or attempted to be used, and therefore 
therè"f?às only a préparation 'for and not the commission of an offense. 
(i*<ittër*s Dwar. St. 144; 3 Lawson, Crim. Def. 647;) second, there must 
be*a ïals'é claim in support of which the false déposition is used, or in- 
tended to be used, and that to constitute a false claim there must be a 
dèmand îpi'esented, aiid therefore that the indicfmènt is faulty in not 
setting out in fuU the nature of the false claim, and before whom and 
when presënted. 17. S. v. MsM, 15 Fed. Rep. 369. 

' With regard to the fîrst proposition there can be but little doilbt. 
Beyond question, many things may be done with a view to thé cotû- 
mîssioû 6f crime which dô not Constitute a crime, or even an attempt to 
commît a ciiinfe, aJid which are but mère préparations therefor, and not 
within thè réach of punitive law. But it is clearly within the législative 
power to make crimirial and punish as crime any overt act in itself 
wrong and done with the intentof aiding in thé'accomplishment of some 
well-understood and already defined crime or recognized fraud. Thus 
congress has declared that the mère making of counterfeit money is a 
crime, although no intent be proved to ever pass or use a dollar. So 
hère it was declared that the mère making of a false déposition, with the 
specified wrongful purpose, is a crime; and it is not necessary to allège 
or prove that such false déposition was in fact ever used, or attempted 
to be used. This is not an attempt to punish a mère criminal intent. 
It is the punisliment of a wrongful act done with criminal intent. It 
intercepts the offender before the full accomplishment of the ultimatie 
wrong intended, and punishes him for a wrongful act done in further- 
ance thereof. 

The ôthër proposition ptesents a matter of niore difficulty. To con- 
stitute the crime charged there must be a false claim, a false déposition, 
and an iptent to use the latter in obtaining, or aiding to obtain, the pay- 
ment or àpprovaï of the former. This is clear. But is it necessary that 
the false claim be one already presented, and pending before the govern- 
ment, or some officer thereof? The language of the section does not so 
imply. Two offenses, as heretofore stated, are provided for. Whoever 
makes or présents, for payaient or approval, a faise claim is denounced 
by one part of the section. Clearly, the word "claim" is not hère used 
in the senfee of a demand already theretofore presented. It implies only 
a demand then existing, and known to be wrongful, and the act of pre- 
senting it in the first instance is denounced as a crime. And the further 
v.30F,no.6— 28 
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language of'tlj© section is "such daim," and denounces the making of a 
false déposition for the purpose qf, obtaining the payment or approval 
of such a claim. Is the word "claiœ " used in the same sensé in this 
part of the section, or is it narrowed and limited so as to refer only to 
such daims as hâve been already presented, and are pending for action? 
Grapimatically and ordinarily the same meaning would he understood. 

The. case cited, U. S. v. Misketl, mpra, does not décide anything to the 
contraj-y. It simply holds that the daim must be false, aa well as the 
aflSdavit or déposition, and that a false affidavit to sustain a just and 
true daim is not within the denundation of the section. Nor is there 
any reason in morals or law for thus narrowing the meaning. He who 
makes a false déposition to-day fpr the purpose of obtaining the approval 
or payment of a false daim to be presented to-morrow deserves punish- 
ment as justly as he who makes a like déposition in support of such a 
daim presented yesterday. 

Finally, it may be remarked that it ia clearly chargedthat the daim 
was falsB^ that the déposition was false. Knowledge pf the falsity is 
averred, as well as the purpose to use the false déposition in obtaining 
payjnentjpftlie false daim. While a défendant should be clearly in- 
fprined in the iodictment of the exact and fuU charge made against him, 
yet no defect or imperfection in matter of form only,-^and thisindudes 
the maniiierof stating a fja,ct,-^which does not teçd to his préjudice, will 
vitiate; the indictment. iSection 1025, Rev. St. U.S.; U. S. v. Nodhe, 1 
Fed. Kpp.'42Ç; U. S. v. Jocison, ^2 Fed. Rep. 6dâ. \., 

Th^s motipn to quâsh wiîl be overruled, , /: j 



FiLLEY V. LiTTLEFŒLb Stove Co. and ànother. 

' (Oireuit Court, iT. D. Ifeui York. Aprll 2, 1887.) 

1. Patbnts i'oblirtfENTiONS — iîiTFKiwoKMBNT — ImpbovEd Oooking-Stoves — 
VbntîIiATbd'Ovbns. • 

The first claim of letters patent No. 236,435, granted to Giles E. Filley, 
January 11,,1^1, for an improveinent in cooking-stovea, by having one or 
both of the. BtbVe-dpors pro video 'wïth wire-gauze, orfihely-perforated métal, 
80 aEi to create a draught, and the second claim of the same patent having the 
gauze or, nj^tal isxtending up and down tbe upper part, and also up and down 
thelower pwt, of the door, for the purpose descrioed, ar^ both valid. 

S. Same— RœcusijEK. 

The sécttnd claim of letters patent No. 246,606, granted to Giles E. Filley, 
: September' 6y 1881, for an improvemetit in doors of stove-ovens, having a 
legister and gauze, the register.being arrangea and extended so as to create 
a draught of air through the stove, is valid; but the flrst claim of the same 
pàteai, providlng for a register arràn^ed and extended through the main por- 
tion of the doori is void f or want of invention. It cannot be construea to 
embrace the register in conibiiiation with the gauze, as it would then be a 
merë répétition of the second claim; and it being admittéd that, prior to the 
invention; à Bniall register had been used in oven-doors, there could be no 
: inventidBih simply placing a large register in place of tbe smaller one, 
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3. SaME— IpiFRTNGED BY LlTTtEFIEI/D PATENT KO. 313,874. 

The dbject of the Ôrst oî the above patents being to introduce the otiter 
air into me oven by means of a.wire-gauze Inserted in the dooi, so tbat the 
air will enter through the lower portion and pass out through the tipper pot-- 
tion of the perforations, and in the second patent the object being to regulate 
the passage of the air through the gauze by means of a large register inserted 
in the oven-door, an oven-door constructed pursuant to the spécification of 
patent No. 318,874, granted to D. C. Littlefleld, March 17, 1885, is an infringe- 
ment, although défendant, iû manufacturing under the last-named patent, 
introduced an auxiliary flue to produce a stimulated draught, and used a 
gauze vith a ûner mesh than that employed by complainant. 

In Equity. 

Pavl BakèmU, for complainant. 

D. G. lÀttklidd, for défendants. 

CoxE, J. This is an equity action for infringement founded upon 
lettera patent No. 236,425, granted to complainant, January 11, 1881, 
for an improvement in cooking-stoves, and upon létters patent No. 24i5,- 
606, granted to complainant, September 6, 1881, for an improvement 
in doors for stove-ovens. Prior to the invention described in the patent 
of January 11, 1881, the aim of manufacturers of cooking-stoves was to 
exclude the ou ter air from the oven by means of doors with air-tight 
joints. The complainant discovered the error of this theory, and his in- 
vention isbased upon the proposition that the circulation of the outer 
air through the oven is highly bénéficiai in preventing shrinkagé and 
drying, and in improying the flavor of the articles being cooked. Ac- 
cordingly he provides the oven-doors of his stoves and ranges with wire- 
gauze, or finely-perforated métal, so that the air. enters through the 
Tower portion, and passes out through the upper portiop, thus causing 
a circulation of air through the oven. 

The claims of this patent are both involved, and are as foUows: 

"(1) A cooking-stove or range oven having one or both of its doors pro- 
vided with wire-gauze, or flnely-perforated métal, A, as and for the purpose 
described. 

"(2) A cooking-stove or range oven having one or both of its doors pro- 
vided with wire-gauze, or flnely-perforated métal, such gauze or métal extend- 
ing up and down the upper part, and also up and down the lower part, of the 
door, for fche purposes described. " 

The patent of September 6th is for an improvement upon the mech- 
anism described in the prior patent. The invention consists in provid- 
ing a gauze oven-door with a register as large as' the door will permit, 
and so airanged that the outer air will pass in at the lower openings, 
and out at the upper openings. In place of a rotating register, a slide 
register may be used. 

The firist two claims alone are involved. They are: 

"(1) A cooking-stove or range oven door or doors having a register ar- 
ranged, and extended through the main portion of the door, aa and for the 
purpose set forth. 

"(2) A cooking-stove or range oven door or doors having the register, B, 
and gauze, C; said register being arranged and extendèd as and for the pur- 
pose set forth." 
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The défenses are lack of novelty and non-infringement. 

It is thought'tliat the claims of the patent of January llth and the 
second clàini of the patent of September 6th are valid. There is noth- 
ing in the Roberts or Magee . patents which anticipâtes or materially limits 
the scope of thèse claims. The complainant has made an invention which 
is clearly meritorious. The défense of lack of novelty is not established. 
The first claim of the September patent must, however, be held void for 
want of invention if the clàim eovers only the large register therein de- 
scribed. It is contended that it should be construed to cover the regis- 
ter in combination with the gauze, but this contention leaves ont of sight 
the fact that it will then be simply a répétition of the second claim, and 
thus the patent will hâve two claims for the same combination. It was 
clearly the intention of the patentée to secure the extended register by the 
first claim , and the combination by the second. In both patents he states 
that, prior to his invention, a smaJl register had been inserted in the cen- 
terof oven-doors. In view of thiS admission, there canbe no invention 
in placing a large register whéré there had previously been a small one. 
Slawson v. Grand St. R. Cb., 107 XJ. S. 649, 2 Sup. Ct. Rep. 663; PMKps 
v.Page, 24 How. 164. ;. " \ 

Do thé défendants infringé? ïh 1884 the complainant obtained a de- 
ci-ee upoû the patents in siiit against the défendant Littlefield in the 
Eastern district of Missouri. The validity of the patents was not as- 
sailed, and the case turned solely upon the question of infringement. 
KUey V. Littkjidd, 25 Fed. Rep. 282. The oven'-door which was then 
held to infringé was the same as thé device now before the court, except 
that the défendants însist that the wirè-gauze was bent ont so that it came 
in contact with the perforated metàl-guard, thus destroying the air-circu- 
lating chamber between the two,' A rûotion for apreliminary injunction 
was rnade in the case at bar, and was gAnted by the circuit judge in 
November, 1885. The question pf infringement has therefore been an- 
swered twice in favor of the Copaplainant. 

The défendants' doors are cdnstructed according to the principle de- 
scribed in Ictters patent No. 313,874, granted to D. C. Iiittlefield, March 
17, 1885. ■■ It should be remembered that the purpoçe of the complain- 
ant in the first patent is to introduce the outer air into the oven ofa 
cooking-stove by means of wire-gauze, or its équivalent, inserted in the 
door, so that the air will enter through the lower portion, and pass ont 
through the upper portion, of the perforations; and in the second patent 
his object was to regùlate the passage of the air through the gauze by 
means of a large register inserted in the oven-door.: With thèse facts in 
mind, it will be seen that the défendants hâve adopted aU the valuable 
features of the invention. The same resuit is produced in substantially 
the same way. The advantages attributed to the use of the défendants' 
door are identical with those described in the spécifications of the pat- 
ents. It is true that the défendants hâve added what is called an aiix- 
iliary fine, which produces a stimuiated draught, but the addition of 
this élément does not give them the right to use the invention. As well 
might it be urged that a party who has constructed a flume which pro- 
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duces an încteased water-power bas thns aoquired the right to use a pat- 
ented mill-wheel. The làw upoîi this question ia well settled. Blake v. 
Eoberts&n, 94 U. S. 728, 733; Gochram v. Deener, Id. 780, 786. 

It is said, also, that the air, before it is introduced into the oven through 
the gauze, is heated by its passage through the perforations of the door, 
and by its contact with the heated air in the lower chamber of the door, 
between the outer perforated plate and the inner-gauze screen. But this 
statenient is vigorously combated by the complainant; and, even if it 
were true that the outer air is slightly heated in passing through the 
inch or so of space between the métal and the gauze, it would not nég- 
ative infringement. The défendants introduce the outer air into their 
oven through a gauze-panel, bût before it reaches the gauze it passes 
through perforations in a metal-guard placed about an inch from the 
gau2e. The addition of thia plate does not enable the défendants to es- 
cape the charge of infringement. Morey v. Lockwood, 8 Wall. 230; Eliz- 
àbeth V. Pavement Co., 97 U. S. 126, 137. It is equally unimportant 
that, the gauze used by the défendants has a finer mesh than that used 
by the complainant. The, complainant does not confine himself to the 
use of gauze or métal containing perforations of any fixed size. 

It follows that, as to the patent of January llth, the complainant is 
entitled to a decree for an injunction and an account, and a similar de- 
cree as to the second claiin of the patent of September 6th, upon filing 
a disclaimer as to tlie first claim. Walk. Patents, § 208. T?he question 
of costs can be determined upon the settlement of the decree. 



CEtLtJLOiD Makuf'g Co. and othera v. American Zylonite C!o. and 

others. 

{Cfireuit Oowi, S. D. New York. March 80, 1887.) 

1. Patents pok Iîtventioiis— CBLLuiiOiD CoiiLAKS akd Cuffs— Infringement. 
Lettera patent No. 300,937; of March 5, 1878, to R. H. Sanborn, C. O. Kan- 
ouse, and À. A. Sànborn, for an improved f abrîc for coUars and cufEs, or 
other similar articles, having outer sheets or layers of celluloid, and an inter- 
lining of textile or flbrons material, substantially as and for the purposeg 
specified. A f abric consisting of two sheets of Cloui, with a paperinterlining, 
waS niade by one of the défendants, and delivered to the défendant the zylo- 
nite Company, who placed a thin sheet of zylonite upon one aide, and returned 
it to him, and he turned the zylonite face back on-itself , so as to make a sur- 
face of zylonite upon both sides. The zylonite Company daims that this is no 
inf ringement,becau8e the f abric, as delivered by the company, is not apatentéd 
fabric, for the reason thàt it contains the celluloid on one side only, and, the 
coUar maker simply tvirns over one edge, and thereby makes a collar, 'and 
there can be no infringement in simply turning the hem of an unpatented 
material. Reld, the patent was hot for a new collar, but for a new material 
fromwhich to make a collar, and consisted of double and outer sheets of 
celluloid and an interlining of textile or flbrous ^aterial; and, while a fabric 
which contains celluloid upon one side only is not the patented article, yet, 
if, by an intended change of form, it becomes a fabric for coUars and cuffs 
iiaving a double outer sheet of celluloid interlined with textile material, it is 
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an ififringetnent; especially as it'appeara that the patentée and tlie infringer 
iad the sanie object in view, — to, produce a coUar wliich could be kept clean 
without the aid of a laundress. 

S. SaME— CONSPIBACT TO iNFRINCffi— JoUfT LlA3II'ITT. 

The zylonite company havinff made tbe compound for the other défendant, 
with knowledge of the methodrin whicb it was to be used in makin/ï collars, 
must be considered as )ngag«d with the other défendant in a common pur- 
pose to avoid the patent, ana is liàble as joint tort-feaaor vith him for the in- 
iringement. 

In Equity. 

FreâMdi H. Betts, for plaîntiffs. 

Wétmore dt Jenner, for the Standard Collar Co. 

Honux M. Euggles, for the Ameticah Zylonite Co. 

Shipmàn, J. This is a motion for an injunction pendenle lîte against 
the alleged infringement by the défendants of letters patent No. 200,937, 
dated March 5, 1878, to R. H. Sanborn, C. 0. Kànouse, and A. A. 
Sanborn, for an improved fabrie for collars and cufîs. The validity of 
the patent was sustained in this Circuit, in the case oi OèlMoid Manuf'g 
Co. V. Chrolithwn CoUar & Ouff Co. The nature of the invention is fuUy 
descïibôd in the opinion of the court, 23 Fed. Rep. 397. 

The sitiële claini of the patent is as foHows: ' "" 

"À fàbric for collars and cuffls, or other Similar articles, havingoutersheeta 
or Ia^er%of celluloïd, and an Interlinlng of textile or fibrous material, sub- 
Btantially as and for the purpose spécifia," 

The infringing fabric is made as foUows: A fabric, consisting of two 
sheets of cloth or muslin, with a paper interlinlng, is made by the Tay- 
lor & Tapley Manufacturing Company, named in the bill as a défendant, 
but not served with process. The American Zylonite Company places 
athin s|ieet pf zylonite upon one^side of this fabric, and retums the 
compound sheet to the Taylor & Tapjey Company. After the cloth edge 
of this sheet has been shaven off, the zylonite face is turned back upon 
itself, so that there is a surface pf zylonite upon both sides at ail the 
edges of the collar except at the neck-band. Thèse edges are fastened 
and made secure with paste. The parts of the collar which demand 
stretigth, neatness, and a finish, aùd which are most liable to become 
soiled, bave a double sheet of zylonite, which incloses an interlining of 
textile material. The body of the back of the collar has no zylonite sur- 
face. The collar cannot be immersed in water; ît can be cleaned by the 
application of a wet sponge and water; and, it is said, can be used for 
months. The collars are sold by the third défendant, the Standard Col- 
lar Company. 

The important qiiestion in the case is that of infringement. It is in- 
sisted by the plâintiffs that the différence between the facts in this case 
and those in the ChroUthion Case is one of détails, and not of substance. 
The counsel and the expert for the défendants insist with great confidence, 
and with a conviction of t;he validity and completeness of their défense, 
that there is no infringement. It is said that the fabric, as it leaves the 
zylonite Company and comes to the collar maker, is not the patented 
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fabric, wMch is true, because it contaîns the celluloïd layer upon one 
side oiily; that the coUar maker simply tums over one edge, and thereby 
makes a coUar in the cuatomary method; that there can be no infringe- 
ment in turning the hem of an unpatented material; that making a hem 
is a yery pld device of the seamstress, and no one can infringe a patent 
by makipg a hem; and that the Taylor & Tapley Company do not make 
a fabric, but make collars from an unpatented fabric. 

There are différent and ingenious and attractive methods of stating 
the same défense, which is that the fabric, as it cornes into the hands of 
the cpllar manufacturer, is unpatented, and that its unpatented charac- 
ter is not changed by the subséquent and well-known method of its 
manipulation into the shape of a coUar. The défendants' argument 
hinge^.upon the last clause; the important question being whether the 
unpatented fabric has Jieen changed into a patented one, and not whèther 
a change has been effected by a familial method. 

The patent was not for anewcoUar, but for à ne^w material from which 
to make a cpllar, and consisted, in brief, of double and outer sheets of 
celluloïd, and an interlinirig of textile or fibrouS material. A fabric 
which contains celluloïd upon one sïde only is not the patented article; 
but if, by an ïntended change of form, it becomes a fabric having a 
double and outer sheetof celluloïd wïth an ïnterlïningof textile material, 
why b^s it not becpme the patented article? If it has become the pat- 
ented fabric for collars, it matters not whether the change was effected 
before or after ït came into the hands of the coUar maker, or whether the 
second and outer sheet can be caUed a hem. 

Is, then, the défendants' fabric made of double and outer sheets of cel- 
luloïd? Jt is not made of twP separate sheets which inclose an interlin- 
ing, and tben are pressed together, but it is made by doubling overasïn- 
gle sheet of celluloïd, and then indosing the interlinïng, and then pasting 
thé edgeS together, whereby a compound sheet is made. This différence 
cannot be a vital différence, unless the terms of the claim require that 
there shall bè origïnally more than one sheet. The claim defines the 
fabric to be ohe which bas outer sheets or layers of celluloïd. By the 
words "sheets or layers," I do not understand that the patentees limited 
themselves to sheets origïnally detached; but, if the compound sheet had 
outer layers of celluloïd, it was sufficient. 

The object of the invention was to make, by the means of celluloïd, a 
fabric for a permanent coUar which could easily be kept clean, without 
the intervention of the laundress. The patentees accomplished this ob- 
ject by diouble and outer sheets of celluloïd, and an interlinïng of textile 
material. The Standard Collar Company receîves from the manufactur- 
ers and sells collars which oontain so much of the new fabric as isneeded 
tp maké a eollar. So much as is unnecessary has not been used. It 
uses ?md;?ells a double and outer sheet of celluloïd, and an interlinïng 
of textile! material wherever the strength and the beauty of the collars 
most demand such use, and ït omits a double sheet when the omission 
addç; to the convenience of the wearer. It has a double sheet where such 
a sheet is indispensable.} aiid thereby has taken the kernel pf the inven- 
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lion to its own use, iand has becomô, to the extent to whîcl^ ît employs the 
improvement, an infringer. 

The défendants also make the point that the charactet or the kind of 
sheets of ceJluloid is not sufficiently difeclbsed by the patent. As there 
was but one kind pi celluloid sheetS which could, at the date of the pat- 
ent, be used for tlie purpose, aûd the mechanic had no need of definite 
instruction, because the "oui'' sheets were obviously the only ones which 
were, at the time, available, the objection seems to be theoretical rather 
than real. 

It is apparent that the American Zylonite Company mâde the com- 
pound sheet for the Taylor & Tapley Company, with knowledge of the 
method in which it was to be used by that company in the manufacture 
ofcoUars. The affidavit of Mr. Jtipper, the président of the company, 
dbes not deny this. It was engagèd with thé other défendants in a com- 
mon purpose toavoid the patent, âïid'^ in connection with them, it actu- 
àlly, by theirconcerted action, ihfringed the patent. 

The motion is granted as against tbe défendants who hâve been served 
with process. 



îTempub Pump Co. V. Goss Pomp & Rubbee-Bcckèt Manuï'q Co. and 

others. 

{Ovreuît Court, N. D.lïWàoi». March 28, 1887.) 

1. Patents fob Inventions— NovœjiTT—BucKBTs pob Ohain-Ptjmp. 

Patent No. 178.785, of June 13, 1876, to John A. Churcliill, for an improve- 
ment in pump-buckèts,' compared' With patents granted in 1853 to one PoIIey, 
and in 1875 to J. D. Shoots, and onb in 1874 to M. D. Sennett, and other prior 
patents granted to Mooney, Hanlan, Yan Duser, and Johnstou. heJd not vold 
for want of novelty. 

2, Samb — Infbingement. i - 

Letters patent No. 178,735, to John A. Churchill, for an improvement in 
pump-buckets, held infringed by th« bucket manufactured by the Goss Pump 
, & Rubber-bucket Mauufacturing Company. 

In Equity. 

Pierce & Msher, for complaînant. 
; West & Sond and A. N. Watemdn, for defendaiits. 

Blopsett, J. The bill in this case seeks an inju^iction and account- 
ing by reason of the alleged iiiMngement of patent No. 178,735, granted 
J\ine 13, 1876, to John A. Churchill, for an "improvement in pump- 
.buckets." The patent çovers ah' expansible bucket for chain-pumps, 
çonsisting of a screw-threaded bo]t or link, with aloop at each end, 
■v^rKereby the lihk is unitèd with other links to form a pump-chain. On 
this threaded liiik is placed a conca^i'o-convex or bell-shaped rubber but- 
ton, the outer pèriphery of which is intended to be of about the size of 
the inner bore of the pump-tube, This rubber button is fastened to one 
end of the threaded link, jUst below the eye or loop, with the concave 
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surface downward; and upon the other end of the lînk is screwed a me- 
tallic washer or disk of such size as to enter the concave end of the rub- 
ber, so thaty by screwing this washer upward along the link into the 
moutb or concave part of the rubber button, the periphery of the button 
or bell-shaped rubber will be expanded to make it fit as closely as shall 
be needed against the interior of the tube, as the outer flange of the 
bucket is worn away by use. The longitudinal lines of the convex and 
concave surfaces of ihia bell-shaped rubber are not parallel to each other, 
but the convexity is considerably more than the concavity, so that the 
body of the rubber is thinner at the periphery or outer edge than at the 
central portions, although no rule is laid down or suggested as to any ra- 
tio or différence between the lines of the concave and convex surfaces. 

Infringement is charged of the first claim only of the patent, which is 
as follows: "(1) The combination of the grooved screw-bolt or link, A, 
concavo-convex rubber, B, and interior expanding washer, C, substan- 
tially setforth." 

The défenses are: (1) That there is no patentable novelty in the com- 
bination ; and (2) that défendants do not infringe. 

As to the défense of want of novelty, it appears from the proof that 
rubber buckets, with some degree of expansibility, for chain-pumps, 
were comparatively old at the time this inventer entered the field. In 
1852 a patent was granted to oue PoUey for an adjustable pump-bucket, 
which was simply a hoUow globe of rubber, and the adjustment was ob- 
tained by pressure upon the ends of the globe, whereby it was flattened, 
or spread out at the center. In January, 1875, a patent was granted to 
J. D. Shoots for an expansible bucket for chain-pumps, which showed 
a rubber disk upon a Unk between two métal buttons, and by screwing 
thèse buttons together pressure could be brought upon the central por- 
tion of the rubber disk sO; as to expand it outwardJy . Patents were also 
grahted to Mooney and Hanlan and Van Duzer and Johnston prior to 
that granted to Churchill; but aU of them showed the expansion ta hâve 
been obtained by mère sqtieezing, so to speak, upon the central portion 
of a rubber disk, whereby the outer portion of it was expanded. In 
April, 1874, a patent was granted to M. D. Bennett for an expansible 
bucket, in which a rubber disk was shown working between convex and 
concave métal disks, whereby the outer periphery of the rubber disk 
WftS bent or curved downward, or released, so that it would spring up- 
ward, and thereby some degree of expansibility was obtained. There 
were also other expansible buckets, of which tihe Van Zant and Davis 
patents are good examples, where the expansion was obtained by a rub- 
ber disk carried upon a tapering spindle or link, and by means of a hole 
through the disk, and, by orowding or forcing this rubber disk further 
on the spindle, its outer periphery was to some extent expanded. 

I bavé no time to go into a minute analysis and discussion of each 
of thèse prior devices, but it is sufficient, I think, to say that Churchill 
seems to bave been the first to so arrange his expanding dévier as to leave 
the outer rim of the bucket free, that the rubber would not become set 
and its elasticity lost; it being conceded from the proof in this case 
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that rubbér, when subjected to pressure for a long time, becomes set 
orfixed in its texture, and loses its elasticity. The Churchill device 
shows Ihe oùter flange of his bucket hanging over the washer in such way 
that it is not cramped or bound, but is free to spring inwardly or out- 
wardly, as the size of the pump-tube requires, thereby adjusting itself 
readily to Ihe inequalities of the pump-tube and to its own wear by 
use. To do this he took the old threaded link which he found in the 
art, and a rûbber button, but made the button or disk concavo-convex; 
that is, convex upon the upper side, and concave upon the under side, 
mailing it bell-shaped, — a form which had not been previously shown, 
— and piaded within the moUth of the rubber bell the expanding 
washer, which, bti being screwed up or down the link, expanded the 
bucket, or allowed it to contract. The first claim of the patent is for 
a combihation of thèse parts. It is entîrely immaterial, with regard to 
the Validity of this patent, whethef ail those parts were old, or whether 
any of tjiem were new. If no one before this inventer had made this 
cômbiiiàtion, and the combinàtiori is usefiil, then it is a patentable de- 
vice. I do not find in the testiniony in this case the combination of 
thèse djièrative parts of this paitent. As already intimated, I may find 
threadçd links ; J may find à métal washer ; and I may find a rubber 
disk; but ï do not find a bell-shaped rubber or concavo-convex rubber 
disk; nor do I find an expanding washer, combined to operate with a 
threaded link as thèse parts are made to operate in the Churchill patent. 

It is urged with much tenacity on the part of the défense that, under 
the Churchill patent, there must be not only the concavo-convex rubber, 
but it must hâve a drip-hole near the periphery ; and there must also be 
a holç or holes through the washer ;tp allow the escape of the drip-water. 
It is true that he describes thèse drip-holes in the rubber and the washer, 
but it seems to me that he had the right to claim also the combination 
of the thi'ee parts without thèse drip-holes. I therefore conclude that 
the défense of want of novelty must fàiL 

As to the question of infringenient, I find in the defendant's bucket 
the threaded link, the bell-shaped rubber, and the metallic washer, ail 
combined and operating precisely as they operate in the Churchill 
patent, although in some ofthe défendants' later buckets the bell-shaped 
rubber is so constructed that the washer may be screwed downwards 
upon the link, instead of upward, for the purpose of expanding the 
periphery of the bucket. This I do not consider anything but a color- 
able change, as it makes no diffetence, it seems to me, in which direc- 
tion the expanding washer is moved in order to operate as an expander. 

It is also urged by the défendants that the Churchill patent was prac- 
tically worthless, of would hâve been practically inoperative, from the 
fact that no provision was made for fastenihg the rubber tô the link, and 
tbat for waht of such fastening the rubbers soon become loose, and turn 
Upon the link; and it is also ■ insisted that the washers, as well as the 
rùbbérs, were liable to work loose, under the construction given in the 
Churchill patent, by coming in contact with the forks of the réel as the 
pump was worked. There is a conflict in the testimony upon this quea- 
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tion, which I do not deem ît necessary to setile for tîie purposes of this 
case, as it geems very clear to me that Churchill, and any person who 
used the Churchill patent, was at liberty, if it was found necessary lo do 
so, to fasten the rubber by, any of the well-known naechanical methods, 
such as a pin passing through it, or making the part of the link which 
was covered by the rubber square or triangular, or of any such irregular 
^ape as would prevent the rubber frona tuming on it; and the same 
may be said of the washer. There were modes by which the washer could 
be prevented from turning if it was found désirable to do so. 

It is also contended that thé défendant does nçt infringe the Churchill 
patent, because his rubber is firmly fastened to the neck of the link by 
projections or nibs which enter a slot or recess in the rubber, and hold 
ît frolïi tuming, and thàt thé interior of the washer is beveled, so it will 
not turn by catching in the reel-forks. At most, ail that can be said in 
référence to thèse ditférences between the défendants' and Churchill's 
patents is that the défendants hâve improved upon the Churchill patent 
to some extent. Whether their improvements are such as will sustain 
the patents under which défendants are working, it is not necessary hère 
to îhqtilre into or pass upon. I am clear, however, that the défend- 
ants do use and infringe the first claim of the Churchill patent. Much 
discussion was also had atthe hearing as to whether the rubber button 
shown in the Churchill model and drawings is technically concavo-con- 
véx in form. I do not find in any of the dictionaries orworks on me- 
chanics a définition of the compound term "concavo-convex." I find 
définitifs of a concavo-convex lens, and a concavo-convex file, but I find 
nothing defining or fi:dng the form or relations of the Unes of a body in 
order to entitle it to be described as concavo-convex. I think it is 
enough, for the purposes of this case, to say that Churchill intended to 
use a rubber button or bucket, (and I use the word "button" because 
this bucket takes the place of the old métal disks or buttons which were 
formerly used on pump-chains,) one side of which should be convex and 
the other concave. The degree of concavity and of convexity is not de- 
fined or described in express terms, but the gênerai form which he in- 
tended to describe is undoubtedly shown in his drawings; but I do not 
think that Churchill intended to limit himself to just the degree of con- 
cavity or convexity shown in his drawings. A reasonable latitude, it 
seems to me, is allowable in the practical construction of buckets under 
this, as under ail other, patents. The degree of convexity and of con- 
cavity must be left to the practical expérience and judgment of the con- 
structor. The concavity of the défendants' buttons is greater than that 
shown in the drawing of the Churchill patent. In fact, while the in- 
terior of the Goss buttons is concave, the material at the flange is made 
thicker, so that, by screwing the expanding plate downward on the link, 
it opérâtes to expand the periphery of the button; but, as I hâve already 
said, thé change in the interior form of the rubber does not escape +lie 
patent. 

A decree may be entered finding that the défendants infringe, and 
awarding an accounting. 



444 Ï-EDERAL EEPOKTKB. 

Kaolatypb Engraving Co. and another v. Hoke and another. 

(Circuit Court, S. 2). Missouri. March 24, 1887.) 

1. Patents fob Inventions— AssraiîirBNT—PAST Ini'ringbmeiit. 

RightB Of action for past infringefflents are not conveyed by a mère assign- 
ment of the patent. 
3. Samb— Plïsading^Dbmurbijii tq Bill— Fatentabilitt not Admittbd. 

The patentability of the thing patented is not àdmitted by a demurrer to 
a bill for infringement, allegingthat the patentée was theflrst inventor. 

8. Same — MuLTiPAHiotreiTESs— JoISt Infkingement. 

Where, i»; a suit for the infringetaent of a patent against H. and M., it was 
alleged that the défendants were dping business under the Qame of the H. £. 
Co., and that H. and M. had infringed sihcB Jnly 14, 1874, and on divers times 
and Occasions between that time and the time of flling the bill of complaint, 
AeW, that it snfflciently appeared ; that the défendants had been jointly en- 
gaged in the alleged acts of infringement. 

4 Samb— Lâches. 

'An allégation In a bill filed October, 1886, that the défendants hâve in- 
fringed "since July 14, 1874, and on divers times and occasions between that 
time and the time of flling the bfll, of complaint, " does not show such a con- 
tinuons use of the invention for such, period as to bar ail relief. 

6. Samb— Jtjdicial Notice— DemCkèBij. 

Wherei in a suit for the infringement of a patent, a copy of the spécifica- 
tion is madea part of the bill, the patent may be declaredvoid on demurrer, 
if facts of which the court is l^ouna to take judicial notice clearly show want 
of invention in the subject-matter of the patent. 

6. EvroBNCB- JuDifciAi, Notice— DicTioiTÀlilEs and Ctclopbdias. 

Judicial hotice will not be takenof facts stated in encyclopedias, diction- 
ariea, or othpr publications, unless, they are of such universal notoriety and 
so generally understood that they may bô regarded as, forming part of the 
commoh knowledge of every person. 

In Equity. On demurrer to bill. 

This is à suit brought October, 1886, against Joseph W. Hoke and 
Charles D. Moody, to restïain ihë alleged infringement of letters patent 
No. 153,084, granted July 14, 1874, to Maurice Joyce, for an improve- 
ment in processes of producing rsliéf-line métal plates for printing, etc. 
The bill allèges that Mr. Joyce was thôfirst inventof of the improvement 
described in said patent; that the défendants are "doing business under 
the name of the Hoke Engraving Company;" and "that since the four- 
teenth day of July, 1874, and on divers times and occasions between 
that time and the time 6î flling this, your orators', bill of complaint, the 
défendants herein, Joseph W. Hoke and Charles D. Moody, in the city 
of St. Louis, in the Eastern district of Missouri, * * * havemade, 
used, and sold, and caused to be made, used, and sold, and are now mak- 
ing, using, and selling, large numbers of plates produced by the process 
shown, described, and claimed îii the aforesaid letters patent." The 
Eaolatype Engraving Company sues as assignée of the patent, and the 
other défendant as licensee of the Kaolatype Engraving Comyany. The 
assignment of the patent is alleged to hâve been executed February 11, 
1880, but no assignment of any right of action is alleged to hâve been 
made. 
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A copy of thc spécification of the patent is made a part of the bill. 
The daims are as folio ws: 

"(1) The prôcess of preparing a matrix for producing metallic relief-line 
stéréotype plates, by spreading à coating of plaster, clay, or other suitable 
material upon a metallic base, and cutting the desired design clear tfarough 
such coating to the metallic surface, substantially as described. 

"(2) A matrix for producing cast-metal stéréotype plates, consisting of a 
metallic base or supporting plate, provided with a coating of clay, plaster, or 
eâuivalent material, and 'having the desired design eut clear through to the 
base-plate, substantially aS described. 

*(3) A càst-metal relief-line plate for printing or omamental purposes, 
■when obtained by the process and in the nianner hereinbefore set forth and 
olaimed." 

The spécification states that the plates, when engraved, "resemble a 
mould for a stéréotype plate as used in the clay or plaster process of 
Btereotyping, except that the lines and letters are eut entirely through 
the plaster," and that the métal stéréotype is cast "in any manner asual 
in the stereotypers' art." The only advantage claimed is the speed with 
which the mould may be manufactured . 

It wias contended on behalf of the complainants, among othét things, 
that the demurrôr admitted patentable invention. 

The other material facts are sufSciently stated in the opinion of the 
court. 

George H. Knigkt, for complainants. 

Benjamin F. Rex, for défendants. 

ThAybr, J. 1. In the above case the court is of the opinion that it 
sufEiciently appears from the bill that the défendants are jointly engaged 
in the alleged acts of infringement, and that the first point of the de- 
murrer, to the effect that the bill is multifarious, should be overruled. 
We are also of the opinion that it does not affirmatively appear that the 
plaintiff bas been guilty of such lâches as to preclude it from obtaining 
relief. The allégation is that since the date of the lettters patent, on 
June 14, 1874, on divers limes and occasions, the défendants bave used 
and sold the invention. This language does not imply a continuous use 
of the invention for such period as to bar ail relief. The second point 
of the demurrer is accordingly overruled. The description of the as- 
signment under which complainants derived title to the letters patent on 
February 11, 1880, is in such language that it would not entitle the 
complainants to daniages for àny infringement prior to that date. The" 
assignment as described in- the bill mereiy carried the title to the letters 
patent as of that day; it did not transfer any right to sue for damages 
previously incurred. The third point of the demurrer is accordingly 
weU taken. Complainants are not entitled on the averments of the bill 
to a discovery, or to relief for acts committed prior to February 11, 1880. 

2. The other points of the demurrer are more vital. We are, in effect, 
asked to déclare, on an itispection of the patentee's clàims as set forth 
in the bill, that the claims disclose no invention. If facts exist of which 
the court is bound to take judicial notice, and those facts clearly estab- 
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lished want of îpyentioij in tbe matter claimed by. the çomplaînants, nn- 
cioubteâly we cân déclare the présent patent void pp denxurrer, inasmuch 
as the patentee's description and daims form a part of tbe bilL Brown 
V. Piper, 91 U.S. 41; Slawson.v. JRaUroad (h., 107 U. S. 649, 2 Sup. 
et. Bep. 663. As the case bas: bèen presented, the question really be- 
fore us is whether we will takie jùdicial notice of certain processes de- 
scribed in various mechanical dittionaries, encyclopedias, and other 
publications produced on tbe bearing of the demUrrer, and, by reason of 
our takirig judicial cognizance 6f such processes, détermine that the pat- 
ent in questiop does not describe an advance in tbe art to whicb it ap- 
pertains, rising to tbe dignity of an invention. Besides those facts of 
wbich courts are bound by law to take judicial notice, tbey will ordi- 
parily only- take notice of facts of universal notoriety,— of facts that are 
so generally understood that tbey may be regarded as forming part of 
tbe common knowledge of every person. Broton v: Piper, mpra. The 
i^atters of whicb we are asked to take judicial cognizance in tbis instance, 
and thereupon déclare the invalidity of tbis patent, do not strike us as 
falling within the last category. Tbey are a class of facts which might 
more properly be called to our. attention on the hearing (with opportu- 
nity to the other side to rebut or explain) as tending to show the state 
of the art to which tbis patent appertains, and for the purpose of en- 
abling us to détermine whether tbis patent really describes a newly-discov- 
ered process whicb called for an exercise of the inventive faculty. The 
remaining points of the demurrer we accordingly overrule. 

Answer haviug been flled, this case was dismissed by tbe complainants« 
April 26, 1887. 



Fay and others v. Alleiï. 

CKreuit Oovrt, N. D. 2fm York. March 19, 1887. 

1. Patents tok Inventions — Infeikoement— Damages— Apportiokment of 
Pbofits. 

Where the claim infringed cpyers simply and only an improvement upon an 
existing macbine, the damages recoverable as profits realized by défendant 
from sales of the infringing machine are not the amount realized from such 
sales, less the cost of manufacture of the machines sold, but only that part of 
defendant's profits which was derived from the use of the patented improve- 
ments. 

S. SaMB— BURDBN op Pboof. 

In such a case it is obligatory on the complainant to addnce clear and posi- 
tive proof apportioning the profits, or equally convincing proof that they 
should not be apportioned for the reason that the entire market value of the 
machine sold is due to the invention. 

In Equity. On exceptions to master's report. 
Mobert H. ParUnson, for complainants. 
Charles H. Duell, for défendant. 
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CoxE, J. This action waa founded upon two letters patent owned by 
the complainants. The court decided (Foj/ v. AUen, 24 Fed. Rep. 804) 
that the défendant infringed three of the five claims of the Doane and 
Bagbee patent, but that he did not infringe the Locke patent. The mas- 
ter has found that the défendant has sold 35 machines containing the 
features covèred by the first three claims of the Doane and Bugbee patent, 
upon which he has received a profitof $5,542.10. This amount was ar- 
rived at by deduoting the totid cost of the machines from the sum for 
which they were sold. The défendant excepta to the report, upon the 
ground tbat the complainants hâve failed to distinguish what part of the 
defendant's profits waa derived from the use of the patented improve- 
ments. 

There is no disagreôment as to the law. The dispute arises upon the 
facts. The complainants concède that they cannot recover the amount 
found by the master if the claims infringed cover simply and only an 
improvement grafted upôn preyiously existing spoke-throating machines; 
but they contend that the patent must be regarded as covering not an 
improvement, but anew machine, and that the rule oî Oarretsonv. Clark, 
111 U. S. 120,4 Sup. et. Rep. 291 ; Dobson v. Hartford Carpd Cb., 114 
II. S. 489, 5 Sup. et. Rep. 945; Dobsmv.Doman, 118 U. S. 10, 6 Sup. 
et. Rep. 946; and other like cases, — does not apply for that reason. 
This proposition is strénuously controverted by the défendant, who insista 
that the claims cover improvements, and nothing more. The conclusion 
is reached, not, however, without hésitation, that the defendant's posi- 
tion in this r^ard is well founded^ 

Turning to the record and the brief used at final hearing, we find it 
asserted over and over again by the counsel and expert for the com- 
plainants that the patent in question covers improvements which are 
superadded to the Locke invention. It also appears that the infringing 
machine contains devices not at ail covered by the patent in question. 
The défendant introdueed no testimony before the master, but the com- 
plainants proved that other manufacturers had on the market an old- 
fashioned machine which throats but one side of a spoke at a time, the 
usual sellingprice of which was $100. Thèse facts, among others, made 
it obligatory upon the complainants to adduce clear and positive proof 
âpjjbrtioning the profits, or equally convincing proof that they should 
notibe apportioned for the reason that the entire market value of thema- 
diine is due to the invention. The record retumed by the master ia 
Client upon the first proposition, and is not sufîiciently explicit as to the 
second. 

The complainants argue that they are within the rule enunciated in 
Manufaduring Co. v. Cowing, 105 U. S. 253. It is true that there are 
many points of similarity between the two cases, but, as the proof now 
stands, this authority can hardly be regarded as controUing. The Ono- 
ing Case was an exceptional one. The patent covered a pump designed 
for à spécial purpose in a particular locality. There was no other 
pump which performed the same functions. The market value of the 
machine was due solely to the invention. To remove the patented 
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features WM like taking ont the heart and lungs of a human beîng. 
Thé macbiDè was dead. It became an inert masS of iron, utterly use- 
less for; dj-awing off the gas. from the casing of an oil-well. Vitality 
coTjld be restera by replacing the parts thus removed, but in no dther 
way.- . ^ ,,.,:. ^ 

if similar facts èxist iû the case at bar, they are net fully disclosed 
by the record. On the contrary, as one point of dissimilarity, it ap- 
pears that other spoke-throating machines existed, and were on the mar- 
ket prior to the patent, and up to the time of the accounting. The 
complainants' combination is undoubtediy an improvement upon the 
old machines; it does the desired work faster and betterj but tiiose who 
use it should only be required to pay for those improvements which ao 
complish thèse results. The old machine could hardly hâve cost more 
than the patented machine, and there must bave been a handsomo 
profit derived from its sale. If from the profit realized by défendant 
the profit on the old machine were deducted, the resuit would fumish 
some .guide for determining the value of the invention. Maier v. Brown, 
17 Fed. Rep. 738. Surely the old machine cannot, without additional 
proof, be whoUy ignored. 

The exceptions should be eustained; but as it seems qui te likdy that 
the compl^inants can make the necessary proof, the matter should be 
referredbaçk to the master to restate the account, bonfining the recovery 
to the profits proved to be attributable to the improvements covered by 
the claims. in question, unless the complainants produce satisfactory 
proof that the entire market value of the macïhine is due to the patented 
features. ^ 

The expenses of the new référence should be borne by the complain- 
ants. 



■Reay V. Beelin & Jones Envelope Co. 

(Circuit Court, 8. B. Nea York, March 19, 1887.) 

Paihhts for Intentions— Suit por Inpeinoembnt — Pleadino— AMBNDiciiNT — 
Ebisbue.' 

In a suit in egaity to restrain infringement of an original patent, and for 
accouut of pronts and damages for past infringement, the défendant an- 
swered that the patent sued on had been surrendered and reissued. Helâ, 
within the power of a court of equity to allow an amendment of the bill to 
cover the reissue, , 

In Equity.. 

Arthur v. Brîesen, for plaintiff. 

Joseph 0. Clayton, for défendant. 

Wheeler, J. An injunction agaînst . further infringement, and an 
account of profits and damages for past infringement of the plaintifPs 
patent, was decreed on final hearing; and the jurisdiction of this court. 
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iu equity, of the cause was much considere;d in majîing that decree. 19 
Fed. Rep. 3 11; Reayv. Baynor^ Id. 808. On, application of the de- 
fendant, in considération of spécial circumstanees needless to be stated, 
a reargument of the question of jurisdiction in equity was granted, and 
a staiy pjf proceedirigs on the aecounting, meanwhile, entered. The re- 
ai^mnent bajs been had. The bilj was broqght on an original patent; 
the défendant answered that it had been surrendered and reissued; the 
patent expired ; and after that the bill was amended to cover the reissue. 
This amendment appears to bave been clearly within the power of the 
court. The ground for relief was the exclusive right of the owner of the 
patent to practice the invention. This was the same under each patent. 
The statement of the patent teas merely a statemènt of the title to the 
exclusive right. The change of the statement from that ofthe original 
to the reissue was merely circumstantial. The case stated before the 
amendaient ^as one for équitable cognizance. The amendment; ac- 
cqmplished a, more correct statement of the same case, within Hardin y. 
B<yyd, 113 U. S. 756, 5 Sup. Ct. Rep. 771, (now n^uch reUed upon by 
défendant,) and The fremolo Patent, 23 WaU. 518. The case made was 
not only onein which équitable relief might be granted, but one in 
which it was granted by issuing an injunction against the further use 
of machines niade during the term of the patent, in violation of the 
rights secured by it. The propriety of this relief is not now under con- 
sidération, l?ut only the jurisdiction in equity to décide upon it, and 
deny or grant it. Such jurisdiction appea;rs to be well sustained i>y 
Oark y. Woostar, 119 U. g. 322, 7 gup. Ct. Rep. 217. 
Stay vacated. 



The Cumberland. 

Claeke and others v. The Cdmbebland. 

{District Oowrt, 8. B. Fhrida. June 26, }88e.) 

MABrrrMB Liens— Repaibs and Supplies— Homb Pobt— Chaetbbeb, Mastbb 
—Notice oï" ChaBtee. 

Where necessary supplies and repairs were furnished a cliartered vessel, 
where the .charterer was owi^er î>ro hac vice, and part of the time master, and 
it is not shown that the material-men had knowledge of the charter, Keld: 

(1) That at the place of résidence of the charterer, as long as he was mastèr, 
such supplies gave a lien, but aftèr he had à{)pointed another master, and 
only procured supplies as charterer, there was no lien. 

Same— FoEEiGiN -Pobt. 

(3) That in a port of another state, bills contracted by master, although 
charterer and owner pro hac vice, also bills contracted by a master in com- 
mand, not charterer, at a port of the same state as the résidence of the char- 
terer, where it was not shown that the material-man had notice of the charter, 
gave a lien; but where it wa^ shown that the material-man had beîn informed 
, of the chanter and its terms, he is presumed to hâve furnished subséquent 
supplies upon thé crédit of the owner pro hoc vice. 
v.SOï-.no.e— 29 
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8. Samb— IfoiiKT BoBKôwED To Pat Bats. 

Mohey borrowed to pay a bill stands in the sàme relation to the yessel 
tbe bill paid. If that was a lien, sois the new debt; but not otberwise. 

4. Samh-MIîhangb oy HoiiB Pout bt Chabtbr. 

WÊen . tb.e owner does nothing to inf orm the public of the charter, court» 
wiy not présume knowledge of the change of home port froin the résidence 
of'the ownër to that of the crmneipro hae viee, so as to relieve » vessel of an 
otherWise valid lien. 

{SyUahus bi/ the Ooutt.y ! , 

In Adipiralty. , 

Sparkm^^ & SparJcrmn and QiSowne Paiterson, for lîbélants. 
; Êugh JUaçfarlane and L. W. BéÙid, for claimants. 

liOCKE, J. This steam-ghip, ij-vrned by thé Colutnbian Iron-works & 
Drjr-dock 0oinpany of Baltimore; Mras chartered by James McKay, of 
Tâmpa, Florida, to carry mails, pàssengers, and freight between that 
city and Kéy West for onè year, ata monthly rate. The diarterer was 
to pay ail running expenses, répairS, and altérations, except repairs for 
ordinal^ wëar and tear, furhish bfficers and crew, and hâve fuU and 
complète cbhtrol of her for the time being, and therefore became owner 
pro hac vice. He was a résident of Tampa, and had been engaged as ship- 
master and oVnèr there for yeaTS. He took command of the vessel the 
trip ont ïrom: Baltimore, but, upori 'arriving at Tampa, another master 
was put in charge, aiid hé had coinmahd at no time while running to 
Key West, but had, when taking the vessel to Mobile, where he went 
for repairs, and while running between that port and Pensacola for a 
time. Her enroUment continued at Baltimore, and she bore that name 
on her stem; nor was there any notice given or publication made of the 
charter. i 

There are now pending agàinst her some 15 demands, by libel or 
pétition, on account of amounts^ due for the purchase of coal, supplies, 
provisions, stores, repairs of ail kinds, and seamen's wages. A part of 
thèse bills were incurred in Mobile,. Alabama, part in Tampa, and a 
part in Key West, Florida. ' The questions arising are, what effect the 
charter party had in determining the home port of the vessel, and did 
bills incurred àt the résidence of the charterer creàte a maritime lien? 

In ail foreign ports, i. e., ports of any state other than that of the usual 
résidence of the ôwner, expenses incurred by the master for the benefit 
or use of the ship are presuined to be necessary, and create a maritime 
lien whi<îh is a, jus in re. The Yomig Mechanic, 2 Curt. 404; The St. Jago 
de Cuba, 9 Wheat. 409; Inmtance 6o. v. Baring, 20 Wall. 159. 

The same rule holds good notwJthstanding the master is sole charterer 
or lessee., : The WiUmm <k Emmdine, Blatchf. & H. 66. In this case 
Judge Bet^s says; ' 

" The f act that the master is solely concerned in the voyage makes no dif- 
férence. Third parties dealing with him as master are deemed to act upon 
the crédit of the vessel, and are not chargeable with notice of bis secret ro* 
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lations with thé owner, The rule applies as well when the œaater is cbarterer 
or lessee of the vessèl as wheù he is itt command only on behalf of tlie own- 
ers, unless the creditor has Jiàftlcé : of his relation to the vessel. " The New 
CAoOTjpio», 17 Fed. Rep. 816. 

Even the charterer, as such, when owoer pro hoc vice,,anà net master, 
can bind the vessel in a foreign port. Thç India, 16 Fed. Eep. 262; 
îTie àii/ o/iVeu) Fori, 3 Blatchf. 189. 

Where the relations of the charterer to the vesse^ aiid her owners are 
shown to be known to the material-man, or publicnotice has been given 
by a change of registry or enrollment, as in the case of Thg Norman, 6 
Fed. Eep. 406, or by direct information given, as in 2%e Rancis, 21 
Fed. Rep. 716, the résidence of such charterer is accepted as the home 
port of the vessel, and it is presumed that crédit is given him person- 
ally. This has been frequently held, but in every case, foUowing The 
Golden Gâte, Newb. 308, the kîiowledge of the creditor seems to hâve 
been an important ingrédient in the considération of the question. In 
truth, wherever the question of a lien on account of the vessels being in 
a foreign or domestic port has been under advisement, the presumed or 
apparent knowledge of the creditor islooked upon as the principal ques- 
tion, and the actual state of facts, whenever justice demands, yields to 
the reasonable belief of the party dealing with the vessel. In The St. Jago 
de Cuba, supra, the question was fully considered. In The Franck, 21 
Fed. Rep. 717, the résidence of Savage was not considered sufficient to 
dismiss the libel, until it was shown conciusively that the libelant had 
been informed of the provisions of the charter. 

The statute provides what shall be the home poi;t of a vessel, (Bev. 
St. § 4141 ;) and, notwithstanding the unsatisfactory results arising there- 
from, (Justice Cliffobd in The Lottawanna, 21 Wall. 594,) the law is that 
every port in the state shall be considered a home port, and ail other ports 
foreign. Yet an owner does not cease being the owner by chartering his 
vessel fora time, nor does a charterer, although he may become owner pro 
hac vicç, become owner for ail purposes. The term "owner" must be mod- 
ified by the completion of the description . He can neither sell nor mort- 
. gage the vessel , nor use her for a différent purpose from that specified . He 
cannot, like the owner, complète an hypothecation by a mortgage at his 
résidence, no matter how much he may need "wings and legs to the for- 
feited hull to get back, for the benefit of ail concerned." The presump- 
tion is against the tacit hypothecation in the home port, for it is always 
within the owner's power to make an express hypothecation or mort- 
gage, if deemed necessary; but this the charterer is unable to do, and the 
object for which maritime liens and priority of payment is recognized is 
defeated. The doctrine of the résidence of the charterers being accepted 
as the home port of the vessel is a fiction of the law for équitable pur- 
poses, which will, I am satisfied, be set aside whenever the peculiar cir- 
cumstai^ces of a case demand. In every case, the décision seems to 
hâve been based upon the knowledge of the charter, and the duties of the 
charterer under it, and the unwillingness of the courts to aid the mate- 
rial-man in obtaining from the owner compensation for that which he 
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hàd furnîshed at the request and for the benefit of the charterer, know- 
ing at the time that the charterer, had promised to pay. This knowl- 
edge has been presumed from the fact of dealing with the charterer, and 
not the master; from public notice of the charter by the re-enrollment or 
registry of the vessel; or from direbt iùformation. The Norman, 6 Fed. 
Rep. 406; The Mancis, éivpra; The Secret, 15 Fed. Kep. 480; 2%e WU- 
liam Cook, 12 Fed. Rep. 919. 

Adinirâlty laW does not favor sect^ liens, contracts, or agreements; 
aiid, unless the owiier takes somé meians of giving notice of a charter, 
the courte will not aid him in resisting liens that hâve been given by the 
master 'Vvhen the pàrtyfurnishing supplies wàs ignorant of it, because 
thefé may hâve been some uhkndwn arrangement whidh, when brought 
to light, changes- the home port of a vessel, and consequently her rela- 
tions with the commercial community^ It does not intend to assist own- 
ers 'in having theîr vessels run at tlle expense of merchants dealing with 
hèr undèx the mistaken impression, Caused by her papers and the name 
of her home port oh' her stem. The presumption of her home port is in 
accoMahce with thèse, and the knowledge of their falsity must be shown 
before it can be presutaed of the irïaterial-man. It is within the power 
of thé owners who charter to pi'oteot themselves by either providing for 
new enrdllment or registty, or taking a bond from the charterers, as was 
stipulated for, but never given, in this case. I hâve found no case where 
any bne dealing regularly with the master, without notice that the tenus 
of a charter protected the vessel frbm hypothecatiôn, has had his lien 
denied because the debt Was incurred in a port of à state in whieh a char- 
terer residéd, nor do I think'such has ever been declared as law. 

Applyiiig thèse principléè to the several libels before us, there is but 
little difficulty in arrivihg'àt à conclusion. As to the libel of Fine and 
otbers; for éëamen's wageSj'thtere can be no question. It is not denied 
that the services were rendëred as is alleged, nor is there any dispute 
àbout amdùnts. It is trué Bine was part of the timé master, but he bas 
received on àccoùht of wagèè more than would cover the time of such 
service, aAd he had a right to apply such payihents to a portion of the 
debt for 'which he had no lieii. To the seaman there is no foreign or 
domestic ship, nor does he know owner or charterer. It is his right to 
look ta thé' Vessel for his wages, regardless of any business relations ex- 
istirig betWèèn othérsl Judgment Will foUow for full amount prayed, 
with costs.' '; 

During the titoe the vessel was at Mobile, Capt. McKay was master 
as well as bhartérer, and there is no question but what it was a foreign 
port, nor is- it shown or claimed that any of the libelants had notice of 
the charter with one exception, and he not until after the supplies had 
been furnished. I. R. Ed-^ards furnished supplies and stores, and 
paid coal bîlls. He also loaned McKay, as master, money to be paid 
on certain accounts which were theh liens upon the vessel, and a note 
taken coVëring the amount. Judgment will be allowed for the fuU 
àmount, with' interest from date of note. 

KliW^'was the proprietor of the màchine-shop, and put extensive re- 
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pairs upon the vessel, at tlie request of McKay, which he states were 
necessary. There can be no question of the validity of the lien, nor is 
thefe any as to the amount. Judgment in foll. 

The same may be said of the accounts of John Callaghan for grocer- 
îes; Chandron & Luscher, paints and oils; William Cottrill, méats and 
vegetables; P. J. Gibney, repairs on machinery and machinery sup- 
pliés; Stoutz & Co., dockage, layage in dock, and materials and labor 
for carpenters' repairri; and the Gulf City Goal & Wood Companjr, who 
loaned by its président $250 to pay seamen's wages. 

Tfaiis far there has been no difficulty in determining the rights of the 
parties. There has been no question but what the articles, supplies, or 
labor were fumished, and were proper and necessary. Someof them 
hâve been based upon money loaned, it is true, but this is to be placed 
on the same footing as the lien to pay which it was borrowed and used. 
2%e Oen. TompUns, 9 Ped. Rep. 620; The GvMing Star, 18 Fed. Rep. 
263; The Thomas Sherlock, 22 Fed. Rep. 253; The Grape Shot, 9 Wall. 
130; 2%e Emily Souder, 17 Wall. 666. 

But the libel of the Mobile Goal Company présenta a more difficult 
question. Albert G. Danner, président of that company, says that on 
Ûxe fifteenth of August he fumished the Cumberland with 102 tons of 
coal, and, on December 30th, 40 tons more, and took notes for the same; 
and that there is still due $509. Capt. McKay, on the other hand, says 
that in November he bought a cargo of coal from the company, and had 
it shipped to Tampa by schooner; that he gave his note at 90 days for 
this cargo; and when it became due he borrowed from Thomas M. Le 
Barron $300, which he paid on account, and gave his note for the bal- 
ance, $259, the amount of the note presented. On the fifteenth August 
the évidence shows the Cumberland to hâve taken a load of wood at 
Tampa, and she could not hâve been in Mobile, and I am satisfied that 
Capt. McKay is correct in the date of the transaction, as 90 days would 
bring the time up to the time at which the note that is presented was 
given. The Cumberland was not at that time at Mobile, but running- 
between Tampa and Key West, and taking coal from Philbrick at the 
latter port. She was not in need of supplies more than she was ob- 
taining from parties in the ports where she was. Capt. McKay was not 
master, but was several hundred miles from where she was running. 
The original note given when he bought the coal is not presented, but 
he says that he did not state at that time what vessel it was for, ana 
that it was not until he was about to renew it that Danner asked him 
what vessel had used it, and suggested that he sign the new note as mas- 
ter of the Cumberland, as he was at that time, which he did. 

At the date of the original transaction the crédit could not hâve been 
given to the vessel. They were dealing with the charterer, and in a 
matter for his benefit only. The giving a new note, signed as master of 
the Cumberland, to secure a debt which was not at the tiràe a lien upon 
the vessel, cannot bind her, and so much of the claim as relates to the 
first purchase of coal must be disallowed. But in December, while the 
vessel was at Mobile, and McKay master, and she in need of coal to re- 
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turn to Tampa, the libelantfumished it, and took a note for $182. This 
amount, With interest from April 2d, will be allowed, with costs. 

The libel of Thomas M. Le^Ba^ron is for money loaned McKay to 
pay on aocpunt of the original note for the purchase of coal from the 
Mobile Coal Company j and McKay says he told him the purpose for 
which he wanted and used it. This can take no better standing as a 
lien than the debt it paid^ and t^ie libel must be dismissed, with costs. 
The Guiding Star, su^a. 

This brings us to the debts contracted in what, under certain con- 
structions, may be held to be home ports, — Tampa and Key West. It 
appears that, immediately after arriving at Tampa with the vessel, Mc- 
Kay, the charterer, turned the command of her over to a new master, 
the change being made June 12th. On the same day parties were seen, 
and arrangements made, about supplies, and two bills of articles fur- 
nished, whether before or after the change of masters it does not appear ; 
nor does it appear that at that time the parties furnishing thèse supplies 
had or had not notice of the charter ; and I am disposed to give them 
the benefit of the doubt, and permit them to recover for articles furnished 
that day. After that McKay ceased to be master, and parties dealing 
with him could but hâve taken notice that bis only interest was that of 
charterer, and they were dealing ,with him as such, and not with the vessel 
through its officers. Clarke, of the firm of J. D. Clarke & Co., who 
furnished gênerai supplies, provisions, groceries, paints, and oils, and 
equipments in the steward's department, during the time the vessel was 
running from Tampa, says: "I did not know how he [McKay] was 
running her, but I heard from hearsay that he had the Cumberland 
chartered." "There was no agreement between him and me that the 
Cumberland should be held for thèse supplies." McKay says: "I made 
arrangements with J. D. Clarke & Co. to furnish her with supplies." "I 
had charge of securing them. No one got anything except by my direc- 
tion." "The agreement was that I should settle every quarter. That 
-was when I received my pay from the government." After the twelfth 
of June, Clarke must bave been aware that McKay was no longer master, 
and that he was dealing with him as charterer only. He delivered on 
that day $42 worth, and for this he may bave judgment, but for the 
rest of bis bill he will bave to look to the charterer. It is only when 
the raaterial-man deals with the master that a lien can be presumed. 
In other case it bas to be established. 

The same principle applies to the libel of James A. Moody, who sup- 
plied méat during the whole time. He may bave judgment for the 
amount furnished June 12tb, but for the rest of the time bis business 
must be presumed to be with McKay, on his personal crédit. 

In the case of Hayden, there can be no presumption in his favor. 
He says McKay told him he had chartered the steamer, and made ar- 
rangement for him to furnish her with wood. He was not at this time 
master, and Hayden knew it. His libel must be dismissed. The same 
in the case of Davis for lightering wood, and of Dillingham and Davis 
for repairs to machinery at request of McKay when not master, and 
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when, by the circutnstances, they should hâve been put on tbeir guard to 
inquire as to his relations with the vessel. Dillingham admits that he 
was told that McKay had chartered the vessel, and that he did the work 
at his and his son's request. Ail the parties admit that there was no 
express agreement that the vessel should be held for thèse bills. The 
Norman, supra. 

The bill of S. T. Allen was for ice furnished by order of the masters 
of the vessel by the steward, without any intervention of McKay, or pre- 
sumption of thejelation he bore to the beat. Allen déclares positively 
he would not hâve furnished it upon McKay's crédit. Judgment in 
full for his bill will be aUowed. 

In the cases of Clarke, Moody, Hayden, Davis, and Dillingham & 
Da%'is, owing to the peculiar circumstances of each case, there will be 
taxed as costs only the clerk's and marshal's costs, leaving the proctor's 
fées in each case to be settled by their clients. 

In the case of Fogarty & Johnson, who furnished supplies at Key West, 
upon the orders of the masters in charge, there is nothing to show 
that they had either knowledge of McKay's charter, or that they 
were aware that there was an owner or owner pro hoc vice in the state. 
There was no circumstance which should be held as putting them upon 
notice to inquire as to her being a foreign or domestic vessel. She 
seemed by registry or enroUment, and name of home port on her stem, 
as foreign, and there bas been nothing shown to inform them of the 
falsity of thèse évidences. Judgment for the full amount of this bill, 
with costs, is aUowed. The New Champion, supra. 

The same conclusion would foUow in the case of Philbrick, who fur- 
'nished coal to the amount of $900 during November, December, and 
January, upon the applications of the masters, were it not for one cir- 
cumstance. He says he had no knowledge of how the boat was being 
run ; that the coal was furnished upon the crédit of the boat, and he 
would not bave furnished it upon the crédit of the owners or McKay ; 
but he admits that on the twentieth December he met a party who 
claimed to be her owner, and informed him of the charter and its terms. 
This I consider sufScient to put him upon his guard, and cause him to 
make inquiries as to the truth or falsity of the statement, and,Hf he did 
not, he cannot claim to hâve been acting in good faith, and without 
notice. Judgment will be allowed for the amount of coal furnished 
before the date when he received this information, and the rest dis- 
allowed. 
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Heissenbuttel V. Mayor, Etc., of New York. 
(District Court. 8. D. N'aie York. April 7, 1887.) 

1. Wharf akd WnARprNGEK— Concbaled Dastgebs— Wahsiug. 

Owners of wharves and slips knowing them to be dangerous for public use 
are bound to cl.ose them, or to give and maintain some çonspicuous notice 
warning the public of tbe danger. This applie» equally to a new landing 
built to replace an old one, until the new landing is fit for use. 

3. Samb — Case Statbd— Unequal Bottom— Implibd Opening to ïhe Public 
Use. . , ' 

The défendant built a new landing, 35 feet shorter than the old one, at the 
foot of One Hundred and Sixth street, Harlem river. The old bottom of the 
landing wBs isafe. The new doc^, when completely flnished, was unflt for 
use because the dredging of the bottom along-side was incomplète. The libel- 
ant, knowing of the repairs, and that the work oh the dock itself was done, 
but having no knowledge oir notice of any imperfection about the bottom 
along-side, sent a cargo of coal to the dock seven days after the completion 
of the pier itself. In taking the grqund, the boat was'broken in two through 
the unequal dredging of the bottom. There was no inclosurè of the pier after 
its completion, and no notice or warning that it was not ready for use. Seld, 
that the circumstances constituted an implied invitation to me public to use 
the wharf, in the absence of any notice or caution to the contrary; that the 
respondent was bound to keep it closed or to give çonspicuous notice warn- 
ing Ûlb public away, and was liable for the damage for not doing so. 

In Admîralty. 

On the fifth.of July, 1883, the libelant's boat, with a cargo of268 tons 
of coal, was taken from Port Johnston to the landing in the Harlem river 
at the foot of One Hundred and Sixth street, where she was moored. 
Not long after, ii; the rise and fall of the tides, she was broken in the mid- 
dle, through tbe inequality of the bottom along-side the landing, in con- 
séquence of its having been dug outimmediately in front of the landing 
some four or five feet deeper than immediately above or below, so as to 
render it unfit, for the time being, for the accommodation of vessels. 
This suit is to recover the damages. 

The landing was an old one, to which the public had been accustomèd 
to resort. It was formed by a short pier projecting into the river, and 
was owned bythe corporation, for the use of which it coUected whai'fage. 
The old pier having become dilapidated itwastorndown, and a new one 
had just been built. To accord with the newly-adopted exterior line of the 
Harlem river, it was not built so far into the stream as the former dock, 
by about 25 feet. The new dock itself was built by contract; it was fin- 
ished on the twenty-ninth of June, about seven days preceding the acci- 
dent. The bottom in front of the old pier was even and safe. For the 
purpose of making the new pier 25 feet shorter, the city had dredged the 
space towards the shore occupied by the old dock, but at the time of the 
accident had not yet extended the dredging, as it designed to do, and as 
it afterwards did, both above and below the line of the pier, so as to make 
it fit for vessels to land there. No notice warning persons from the dock 
was at any time posted upon the promises. The respondent contended 
that it was not liable; because, though the pier itself was finished, the 
dredging was not completed, and because the new dock had not been 
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opened to the public, or vessels invited there, and that the libelant's beat 
came in ber own wrong, and at her own risk. 

E. Henry Lacomhe, for respondents. 

Hyland & ZabrîsMe, for libelant. 

Bkown, J. There is no dispute in regard to the gênerai rule that the 
proprietoTs of wharves and slips are responsible for damages caused to 
vessels coming to them in the usual course of business, when the dam- 
age arifees from defects of which the owners hâve notice or are chargeable 
with knpwledge. When a wharf or slip becomes dangerous, the law 
imposes upon owners the duty of giving reasonable notice and wam- 
ing of the danger, in order that the public, accustomed to resort to them, 
may not Ije entrapped and injured. There îs no différence, in principle, 
between repaîrs upon highways and upon wharves aild slips in this re- 
spect, or in the duty of reasonable caution to the publie. Shear. & R. 
Neg. §§ 498, 585. This obligation, and the praetiee, to give waming 
m,Bome conspicuous way of any obstruction in highways that are in 
course of repàîr, are well recognîzed. The évidence shows a praetiee 
spmewhat similar in regard to wharves and slips, although it was claimed 
that the praetiee of inclosîng the pier itself is rather for the convenience 
oif the workmeh. But the occasional use of a conspicuous notice to warii 
persons frôin dangerous piers or docks is a matter of common knowledge, 
and therp can be no doubt that the want of any such notice or caution, 
where wharves or slips are dangerous, is légal négligence in the proprie- 
tor or lessee, as the case may be. 

tJpon the coin pletiôn of the new pier in this case, it was apparently 
ready for the public use. There was no notice or caution of any kind 
posted upôii the premises waming persons away , nor any person présent 
to give such warning. The appearance of the dock in a finished condi- 
tion, and in its former place, so far as the public could judge, was by 
implication an invitation to the public to make use of it, in the absence 
of any caution to the contrary. It was a virtual opening of the dock 
for the public use. It is impracticable that vessels navigating rivera 
should first send ashore to make inquiries whether théy can land at a 
dock apparently perfect and réady for use; nor, so far as appeàrs, is 
there ordinarily any other mode of opening a dock to the public than 
by putting it in apparent Complète readiness for use, with no notice to 
the contrary. 

Doubtless the city had a discrétion as regards the time when it would 
complète thë dredgihg, so as to make the landing fit for use; but this 
discrétion did not release it from its obligation not to mislead the pub- 
lic in the mean time by apparently ofFering the dock for use as a land- 
ing without notice of its concealed dangerous character. In the leading 
case of Gibba v. IHietees of Liverpool Docks, 6 Hurl. & N. 164, (in the ex- 
chequer chamber,) Coleeidge, J. , says: " But at ail events we think that 
if they [the défendants] had. a discrétion, under the circumstances, to 
let the danger continue, they ought, as soon as they knew of it, to hâve 
closed the dock to the public." Judgment was given on that ground, 
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and the décision was affirmed in the house of lords. L. R. 1 H. L. 
93. If it is a duty to close a dock, itis equall^' a duty te keep it closed, 
or to warn the public from concealed dangers. 

The obligation to give notice to the public of any çhanged characler 
or condition that renders such places dangerous has been frequently 
recognized, and seems to me to be justly applicable hère. In the case 
of Irdand v. Omego, «fe., Cb., 13 N. Y. 526, Johnson, J., says, referring 
to a corporation making repairs to a road, that " it has no right to place and 
continue dangerous obstructions in parts of the highway where persons 
of ordinary prudence do or will be likely to travel, without some guard 
or notice to warn them of their danger." Page 534. Denio, C. J., 
uses similar language. RaUroad Go. v. Hanning, 15 Wall. 649, 655, 
660; Garfeton v.Frdnamia, 99 Mass. 216; Shear. & R. Neg. § 366. 

The évidence does not show any such knowledge pn thè libelant's part 
as should preclude his recovery. He knew, indeed, that the old dock 
had been ,tom down, and a new one put in its place. He was there 
after the dock itself was finished, and before the cargo of coal was sent; 
and, as he testifies, supposed that ail the work was dorie, and that the 
dock waa rea4y for the accominodation of vessels. There was nothing 
to lead him to any contrary supposition, or to suggest further inquiry. 
Frank, the consignée, who ordered the cargo there, supposed the work 
was done; and there is no proof that would charge either with any 
knowledge that the bottom along-side the landing was unsafe, that the 
previous dredging was only partial, or that the city intended to dredge 
more. 

The case seems to me to turn wholly upon the duty pf the corpora- 
tion to give notice, where the obstructions or unsafe character of the 
landing are concealed, and are eyidently liable to mislead others. The 
two parties do not stand upon the same footing. The one bas knowl- 
edge of the danger; the other has not. To hold that persons who ven- 
ture to use a new dock apparently finished in place of an old one to 
which they had long been accustomed to resort, must first make inquir- 
ies, at some place several miles distant, which the public generally are 
ignorant of, and could not ascertain without considérable difficulty, 
would, as it seems to me, be a very unreasonable requirement. The 
posting of a conspicuous notice on the premises is, on the other hand, 
ao simple and reasonable a provision for the protection of the public, 
and so strictly according to the analogies of other similàr cases, that I 
cannot hesitate to hold it obligatory. 

For thèse reaspns I must allow a decree for fhe libelant, with costs, 
with a référence to oompute the damages. 
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Batcheldeb and another v. Insurance Co. of Nobth America.* 
UJUtrict Court, E. D. Pennsylvania. April 1, 1887.) 

1. iNsuuAiîCE— Mabinb— Sbawokthinhss of Vessel— Buhden of Pkoop. 

Oràinarily the burden of prbving that a vessel was nnseaworthy at the time 
an insurancepn the cargp was eSected is on the insurer; butvhere a vessel 
has beea forced to put baok into port by a storm, and an insurance is thea 
effected, and the voyage resumed wilhout notice to the insurers of the storm, 
the burden is shifted, and the insured must show th.at the vessel was sea- 
worthï when she made the second start. 

2. Saue — BnEVBYOBS' Bbfobt. 

tJnless overcome by compétent évidence, the report of the surveyors of a 
port is sufficient évidence that a vessel is seaworthy. 

8. SaMB— LOSS BBFORE AND APTER INSURANCE. 

'When part of the damage to a cargo was sustained prior to the placing of 
the insurance, and no notice of such damage given to the insurers, the duty 
of agcertaining what part of the losa occurrea before and whataf ter the in- 
surance devolves on the insured. 

In Admiralty. 

Driver & Cbttteton, for libelants. 

Charles Gibbons, Jr., for respondent. 

Butler, J. The libelants, lumber merchants at Norfolk, Virginia, 
chartered the barge Americus in February, 1884, to carry a cargo of 
lumber from their landing below Norfolk, to Philadelphia. Soon after, 
the barge took on about 200,000 feet, and proceeded to Norfolk. On 
the eighteenth of the same month she started up the bay in tow of the 
tug Monitor. During the night of the eighteenth, while the barge and 
^ug were lying at anchor near Hampton bar, below Fortress Monroe, a 
heavy gale arose, which continued during the next day and night, and 
about 9 o'clock p. M. of the nineteenth, caused both vessels tô drag and 
ground upon the beach. The barge remained there for three days, and 
was then taken ofif by wreckers, (who first removed the deck load,) and 
conveyed to Norfolk, where she remained for several days. She had 
taken in some 18 inches of water as she lay on the beach, which was 
pumped out. While at Norfolk a survey was made, and she was re- 
ported tight and safe for her contemplated voyage. On the twenty- 
seventh of February she again left Norfolk, in tow of the tug Rattler, and 
proceeded up the bay. After being out for several hours, she encoun- 
tered another severe storm, which caused her to roU and pitch danger- 
ously. After passing the Horse-shoe bar she leaked badly, and was in 
such condition as to make it necessary to enter the York river for har- 
bor, where she came to anchor about midnight. The storm continued 
during that night, and the next day and night. She filled with water 
soon after the leak was discovered, and a part of the deck load was 
washed off and lost. After the storm abated she was taken to the Pian- 

' Eeported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 
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katank river, and beached. Another barge was obfaîned, and the lum- 
ber taken by it to Philadelphie,, After the Americus had been towed 
to Baltimore, it was ascertained that she had a hole under her bilge, 
apparently made by striking against spme hidden obstruction. The 
lumber, when delivered, (saving whàt had been on deck,) was wet, mil- 
dewed, and stained. Previoudy, on the twenty-seventh of February, 
Batchelder and CoUins had effectéd insurance on the lumber in the sum 
of $2,000, with the respondent. When the insurance was effectéd the 
Company was not informed of the first storm, and grounding of the 
barge or wetting of the cargo. 

The défense set up to the claim under the policy is two-fold: Mrst, that 
the barge was unseaworthy; and, second, that important facts were sup- 
pressed. 

As respects the first, it must be conceded, I think, that the burden of 
proof is on the libelants. Ordinarily, in such an issue, this is otherwise. 
But the facts stated in the libel reSpecting the first storm, and grounding of 
the vessel, are sufficient to shift the burden. In the absence of évidence 
to the contrary, I think it must be presumed that the conséquences of 
this storm and grounding would render the vessel temporarily unsea- 
worthy. The libelants' counsel seem to hâve entertained this view, 
and prepared themselves to meetit, byproducingtestimony to thevessel's 
condition when she left Norfolk the second time. As we bave seen, the 
surveyors reported her in good condition. If this report was unattacked 
ît would be conclusive. It îs not attacked by direct testimony that it is 
untrue. It is, however, severely criticised; the survey is said to hâve 
been cajelessly made, with littie or no examinatioûj and it is urged that, 
in view of the grounding, and the severe strain to which the barge was 
gubjected during the first storm, it is not reasonable to believe that she es- 
caped serions injury : and therefore that the surveyors' report is entitled to 
îittle or no weight; especially in view of the manner in which the survey 
was made. . This was urged with much earnestness and ability , and I bave 
deemed it worthy of serious considération. It seems to me that the 
survey was not as full and minute as it might, and probably should, 
hâve been. Still, however, the surveyors, who were disinterested, ex- 
perienced, and compétent, considered it sufficient to warrant the judg- 
ment they expressed; and tbose who had it made were interested to see 
that it was sufficiently thorough. I attach no weight to the circumstance 
that one of the surveyors is an agent of the respondents. At the time of 
this survey the respondents had no interest inyolved, and in assisting to 
make it he in no respect representéd them. 

There are other facts bearing on the question under considération, of 
great significance. The fiUing of the barge during the second storm, and 
the beaching which became necessary, resulted from the hole in her side, 
under thé bilge. This is entirely clear. If the hole was made during 
the second storm, it settles the question against the respondents. If made 
during the first, it settles the question the other way. It is évident that 
this hole did not exist when the barge left Norfolk the second time. If 
it had been made during the first storm, or when she was aground, near 
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Fortress Mpnroe, she would hâve immediately fiUed with water. As the 
libelants' witnesses say, she could not hâve run the distance of her length 
with such a hole, without filling. , Yet she was taten back to Norfolk, 
■where she laid for several days, without exhibiting any materialleakage. 
Of course, as she lay upon the bottom near Fortress Monroe, her seams 
would open slightly , and some water be taken in. The comparatively small 
quantity she took in, can thus be accounted for. When she left Norfolk 
again, and as she passed up the bay, she did notleak materially, if at 
ail. It must be concludëd, therefore, that the hole did not exist at that 
time. It cannot be supposed that the planks at this part had been pre- 
viously so injured as to render thëm unsafe, and thus lead to the disas- 
ter which folio wed. The hole was evidently made by striking against 
some obstruction under water. It would bé uhreasonable to believe that 
she struck at this point against such an object, during each storm,, and 
that, though rendered unsafe by the first blow, the hole was not actually 
njade or cqmpleted until the second. I esteem it quite cléar that some 
such obstruction was encountered during the second storm, possibly in 
passing the Horse-shoe bar, and that the injury was thus inflicted. As 
the hole is the only cause or évidence of the vèssel's unseaworthineiâs at 
the time she filled and was beached, it must be concludëd that shèwas 
seaworthy when she left Norfolk, and up to the time it was made. 

As respects the second question, I find no évidente of the suppression 
of any fact material to the contract of Insurance, Thé ihsurers were not 
aware of the first grounding of the vessel. This, hpweverj is unimpor- 
tant. They did not insùre her. The libelants were not called upoii to 
make any statement respecting the vessel în which théii: cargo was to be 
carried. They warranted her seaworthy. The entire responsibility re- 
specting her condition was upon them. No matter what they might 
represent or withhold, if the vessel was not seaworthy, the insurers were 
relieved, and the insured lost the benefit of their policy. Having this 
gUaranty, the insurers had no interest in the vessel calling for informa- 
tion. They were not informed, either, that the cargo had been wet. 
This also seems to be unimportant. The policy covers future risk sim- 
ply; and the respondents are bound, therefore, only fur such-future loss 
as can be proved. I do not think the rules of law governipg cases 
where there is suppression of material facts, hâve any application hère. 
Nothing was sùppressed respecting the risk assumed, — future injury to 
or loss of the cargo. The previous wetting could hâve no influence on 
this. 

What extent of injury was sustained to the cargo after the date of the 
policy is not shown, and the subject must go to a cornmissioner. , Some 
part of the lumber was washed off, and thus lost. The remainder was 
wet, and became mildewed and stained. How much the injury is due 
to the second wetting, it may possibly be difficult to ascertain. The libel- 
ants must, however, ascertain it with reasonable certainty, or be denied 
this part of their claim. Under the circumstances, the burden of dis- 
tinguishing between the conséquences of the two occasions when the lum- 
ber was wei;, is upon them. I hâve not alluded to the towage of a raft 
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astern, as ttiîs method of making up a tow in such navigation îa usual, 
and thçrëfore is unim portant to the'case.. 
À decrèè înust be entered Bustaining the libd. 



Thb Kossknd Castlb. 

, DiLLENBACK V. ThÉ RoSSBND CaSTLB. 
{IHstHet pouH, 8. D. Nea York. April 5, 1887.) 

1. SHrirnîG—CHABTEii-PAKTiBs— Refusai to Takb Qoods— RtHiH of Damages 
—Lite-Stock— Profits Excltjded. 

■Çpon a refusai by the ship to receiye goods, pursuant to charter, for trans- 
portatiou'to aforeign port, the rule of damages is: (1) The différence in the 
inarket price of transportàtion; or, (2) if there be no market priée and the ad- 
veÀtiire is not broken up, the actual cost of subséquent transportàtion by an- 
other yessel, together with the espense, in the case of live-stock, of keeping 
the stock for a reasonable tinie until other transportàtion could be procùred, 
wîth ân'ailowance for dépréciation, and the différence in the market value, if 
anV, during the delay. Where such proof is available, it »ffords a complète 
indemçity by a rule comparatiirely simple, and complicated computations of 
estimated profits, not alleged in the pleadings, should be excluded. 

8. Tenubr— Payment Into Court — Acceptance— Costs. 

A tënder and payment into court is a continuing oSer, which may be ac- 
cepted at any time. The libelant is entitled to the beneflt of the amount de- 
posited at ail events; but if he does not accept the oSer, and in subséquent 
litigatioh récoYers no more; he must pay costa from the time of the deposit. 

8. SAmB!— Ca8e Staïed— Caeriagb op Bhbep— Fohbign Makkbt. 

The libelant contracted for the right to transport sheep on the deck of the 
steamer R. C. from New York to Newcastle. Afterwaros the R. C. refused 
to takè the sheep. The libelant in the mean time had sold the right of trans- 
portàtion of a portion of the Sheep at an advanced rate of 25 cents per head. 
The residue yiexo transported to Bristol, Bngland, by another steamer that 
sailed six days afterwards, and arrived at nearly the same time. There 
■was no substantial différence bet*éen the market at Bristol and at New- 
castle. It appearing that there wàs no market price for the transportàtion of 
sheep at ,Ne>y York at the time o| the breach of the charter, and there being 
no âvermënt of spécial damage, S^W, that the rule of damages was (1) the act- 
uallOss Of 23 cents per heàd upon the rights sold; (3) upon the residue, the 
différence in the actual cost of subséquent transportàtion to Bristol, with the 
expense for keeping the sheep during the delay, and the dépréciation and dif- 
férence in the market price In the mean time, if any. 

Exceptions to Commissioner's Report. 

George C.doffiii^idrMhû&xii. 

Biiâer, StiUmian & Huhbard and Wm. Mynderse, for daîmant. 

Bèown, J. 6n the sixteentb of July, 1879, by a charter executed 
by the agents of the Rossend Gastle, the libelant becarae entitled to load 
ail the available Space on detik for the transportàtion of sheep from New 
York tp Nelvcaslle on Tyne at five shillings per héad, allowing five su- 
perficial feet to each sheep. The deck space was sufficient for from 800 
to 1,000 sheep. The ship sailed on the eighth of August foUowing. 
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About the first of Augiist the libelant was notified that the sheep could 
not be tàken on board. This suit was brought to recover damages for 
breach of the charter. Ail objection to the form of the action in rem 
being waived, the only question is as to the amount of damages. 

The libelant sold his right to transportation, as respects 650 of the 
sheep, at an advanced rate.of 25 cents per head. By the breach of the 
charter he was deprived of this advance, and bis damages, as respects 
650 of the sheep, are therefore $162.50, with interest from August 1, 
1879, wbich the commlssioner bas reported. 

As respects the remaining 350, a long and labprious litigation bas 
been carried on in tbe libelant's endeavor to proye, as the rule of dam- 
ages, the profits he might hâve made by the transportation of the sheep 
to Newçastle. A great deal of évidence haa therefore been given coh- 
ceming ail the items entering into such a computation,^ — ^the market 
price of the sheep hère, the cost of keeping thpin hère, the cost of keep- 
ing them on board ship, the probable mortality, and the estinjated dé- 
préciation in weight and in quality upon the voyage, the estimated avér- 
age weight at Newçastle, their market price there, and the expenses and 
charges in marketing them at Newçastle. As the resuit of ajl thé évi- 
dence on thèse points, and under this mode of ascertaining the damages, 
wbich was that insisted. uppn by tbe libelant, the commissioner has 
found that the libelant sustained no loSs by the breach of the charter, 
aa respects the B50 sheep, because he ânds tbat the transportation and 
marketing of thèse sheep at Newçastle would hâve been attendied by a 
loss of $69.85. Upon numerous exceptions ï)y the libelant, ah elabo- 
rate argument has been made touching almost all.the material items en- 
tering into the above mode of Computing damages. 

I cannot sustain the mode of ascertaining dapiages adoptecl by the 
parties . Where there are différent modes of, ascertaining the actual loss, 
that which is simple and direct, and which afibrds a complète indem- 
nity, should;be adopted, rather than a différent mode that is cômplicated 
by many uncertain and hypothétical éléments. Had there been any mar- 
ket price for the transportation of sheep at New York, the différence be- 
tween the contract price of transportation and the market pricë at the 
time of the breach of the charter, together with the cost of keeping the 
^heep a reasonable time until other transportation could be secilred, and 
the expénse of obtaining another charter, (the foreign value remaining 
tbe same,). would furnish complète indemnity; and that would therefore 
be, in the absence of any plea of spécial damage, the properruleof dam- 
ages. Ogden, v. Marshall, 8 N. Y. 340; Feathersfon v. WUMnson, L. R. 8 
Exch. 122. In this case there was no such established business in the 
transportation of sheep as fixed a market price. This would let in the 
next best évidence as proof of the actual loss. Rice v. Manley, 66 N. Y. 
82, 88; Harris v. PamyriaR. Cb., 58 N. Y. 660, 3 Bosw.7, 5Bosw. 312. 

The libelant, however, shortly afterwards, procured transportation of 
the same sheep from New York to Bristol, England, on board the 
steamer Bristol, which sailed from New York six days only after the 
Rossend Castle, and arrived at nearly the same time as the Bossend Cas- 
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tie. Tliè rulè invoked by the libelant can only be properly applied 
when the JadVenture bas been broken up by the breach of contract, or 
when theire îs ùo sîmpler rule of indemnity practicable. Bracket v. Me- 
Nair, 14 Johns. 170. The adventure in this case was not, in efifect, 
brokén up. Through transportation by the Bristol the libelant bas had 
substantially the bénefit of his prdposed adventure. Except some slight 
charges for train s^ortation, therewas no material différence between the 
markét àt Bristol aûd the market àt Newcastle, — no such différence as 
would justify the libelant in' treàtioghis adventure as entirely broken up 
by the breach pf the charter, or in clàiming hypothetical profits as the 
rule of damages. The simple'rule whichàfibrds indemnity in this case, 
therefore, ià the dl'ffereilûe in thô rate of transportation contracted for and 
that paid. to the Bristol, togetherVîth the expenses of the delay in reach- 
_ing the English markét, if any, iand perhaps some allowance for deprè- 
'ciation during th^t delay, and th0 differeiicô, if any, between the New- 
casUe and Bristol ma:rkets. ' ''' . ' 

The additibhal, dpcumentaiy ëVidçnce submitted npon the hearing of 
^the exceptions woiild indicate thàt the price of transportation by the 
Brisfol wài orily $1 per head, or 22 cents less per head than that agreed on 
by the Rosseiid Ûastle. I âiri satisfied, also,. that at least 100 sheep 
should be déduéted from thé numbêr of 1,000 claimçd for the libelant 
iuûder the charter, since tSe, wholQ number of l,00()%ould require ail 
the hatches to be occupiëd.' By the proper rule of damages, the sum of 
'$40,0, besldes cpsts, teilierè(i .ànd deposited in the ifegistry of the court 
by thé défendant on the twenty-sevejith of OctPbèr, wbuld more than in- 
démnify the libelant for his loss, including interest. . • 

A tender and payment into court constitute an admission that the 
amoùnt téndéfed is due, and is a coûtihuing offer, whîch can be availed 
of at ahy time. 1 Saund. 3'3, note 2; Snow v. MUes, 3 Cliff. 608; 2%e 
i^alter W. Pharp,,! Low. 437,, 438; Becker v. Boon, 61 N. Y. 317, 322; 
"Murray y. Sétfiurie, 1 Wend. 191; Slack v. Brown, 13 Wend. 390. Eule 
72 of this court, which requires that à tender, to be of any avail, shall 
be deposited in court to abide its order or decree, was designed to adopt 
to that extent the' common-law pràctice, instead of the looser practice 
çbuhteijanced tosome extent in other courts of admiralty. 2 Pars. Shipp. 
(S; Adm.484. ïhe libelant is therefore entitled to the sum deposited in 
court, for his principal, interest, anfl costs, less the ôosts of the claimaiit 
frdm thë time of the tender. , 
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Estes v. Woethington and others. 

{Cvreuit Court, S. B. Neic York. April 12, 1887.) 

1. Plbadihg — Equity— PiiEA IN Abatement— Anothbr BtriT Penmng. 

To a bill against W. and others, a plea averring the pendency of anpther suit 
by complainant against W. must be overruled, since the plea of another suiï 
pending is good only when the first suit is between ail the same parties. 
3. Same— Trade-Makks— Infrinoembnt— Mabter attd Servant. 

An. averment in the plea that W.'s co-defendants were only his servants 
and agents does not make W. the sole true défendant, and thus render the 
plea good, since agents and servants are liable jointly and severally with 
their masters for their torts of misf easance, like infringements of trade-màrks. 

Ih Eqtiity, Bill for injunction and an accounting. 
0, (Si i^VeiiTijrftMi/sm, for complainant. 
Oed^ge A. Bladc, for défendants. 

WAliLACE, J. The plea which bas been set down for argument must 
be oveirtiled, because the plea of another suit pending is good only when 
the first "suit is between a;ll the same parties, iand a fuU decree can be had 
therein respecting the matters of the second suit. Neither of thèse con- 
ditions exist in the présent case. The bill allèges that the several de- 
fendants, including Richard Worthington, hâve been guilty of joint acts 
ofinfringement of the complainant's trade-mark, and it prays for an in- 
junction and an accounting against ail the défendants. The plea avers 
the pendency of anothersuit brought by the complainant against Rich- 
ard Worthington for the same matters, and also avers that the défend- 
ants other than Richard Worthington were his agents and servants in do- 
ing the wrongful acts complained of. It is not necessary to the suËB- 
ciency of a plea of another suit pending that the former suit should be 
precisély between the same parties as the latter. Story, Eq. PI. § 738. 
No person should be made a party who has no interest in the suit, and 
against whom no decree can be had at the hearing; and for this reason 
a person who is a mère agent for another in the, transactions in contro- 
versy ought not generally to be made a party défendant, unless his prés- 
ence i^ uecessary for the purposes of discovery. See Earl of Egmmt v. 
Smith, 6 Ch. Div. 469; Attwood v. SmaU, 6 Clark & F. 352; TFei.se v. 
FarcSe, L. R. 19 Eq. 171. And it has been held in suits for infringe- 
ments bf patents that there is a class of agents, such as mère workmen in 
the employ of a manufacturer, against whom there can be no recovery, 
although they may bave participated somewhat in the acts of infringe- 
ment, Ddano v. Scott, Gilp. 498; United Nickd Co» v. Worthingtm, 13 
Fed, Rep. 393. But ordinarily the infringer cannot escape responsibil- 
ity by showing that hewas acting for another, • Maltby v. Bobo, 14 
Blatchf. 53; Sieigfer- V. ifeidei&erper, 4 Fed. Rep. 455. ■ 

In torts of misf easance, like the violation of a trade-mark, agents àïi'd 
servants are personally lîable to the injured party. BeU v. Jossâyii, 3 
Cfray, 809; Rkhardson v. KimbaU, 28 Me. 463: MiicheÏÏY. Hammv, 13 
v.30F.no.7— 30 
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How. 115; Phelps v.Wait, 30 N. Y. 78. AU persons procuring or as- 
sisting in the commission of .a trespass are principals. in the transaction, 
and both the master who commands and the servant who does the act 
of trespass may be made responsible as principals, and may be sued 
jointly or severally for damages, as the injured party may elect. lAght- 
ner v. Brooks, 2 ClifF. 287. A joint action will lie against the principal 
and agent. Wright v. WUcox, 19 Wend. 843. If separate actions are 
brought against several joint trespassers, the plaintitf may proceed to 
judgment in ail; and the judgment against one is not a bar to a trial and 
recoVery against the others, although there can be but one satisfaction. 
lÀvingston y. Bishop, 1 Johns. 289. 

It follows that the défendants, although they were only the agents or 
servants of Richard Worthington in doing the wrongful acts sought to be 
restrained, and for.which damages are claimed, are responsible to the 
complainant, and the complainant has the right to pursme them, andob- 
tain the relief prayed for, although he is pursuing Richard Worthington 
at the same time in another suit for the samewrongs. The factsaUeged 
in the plea may authorize an application by Richard Worthington to stay 
the prosecution of the first suit against him during the pendency of the 
présent suit, but they are insuffîcient for the purposes of a plea. 



AiiLEN and others v. Galloway m^ another. 
(C^etiÛ Court, W. i>< tPennessee. March 6, 1887.) 

1. BqXJITT-- MlSTAKB OF LATf. 

WhateVer rule may prevail elsewhere, there can be, in the equîty courts of 
the United States, no relief f rom a mistake of law. 

3. Sami!— Cabb ts JtJDGMBNT— Pabtnbbship Asskts— Appko^riation to Indi- 
vniTTAii Dkbts. 

Where the créditer of an individual partner appropriatèd, in part payment 
of'his claim, a balance due from himself to that partner's flrm, but upon gar- 
ni sbmentiif as compelled to pay the amount so appropriatèd to a créditer of 
the flrm., ^2dl, that a compromise settlement, pendins the garnishment, made 
in the bélief that the appropriation was valid, would not oe set aside on the 
groùnd Of o^istake, upon the appropriation being afterwards âeqided invalid, 
there being pç) élément of déception by misrepresentation or other fraud, nor 
any mistake as to the facts. 

In Equity. 

Plaintiflà are cotton factors at New Orléans, and idefendants were a 
firm of merchants in Tennessee, shipping cotton to them. Plaintiffs owed 
the défendant firm a balance on account. During the season, Galloway, 
o;iieof the défendants, opened an acœunt individuaMy .-with. plaintiffs, 
sHipping cottonto secure his margins for spéculations in cotton futures. 
Upon this account he owed a large balance to plaintifiFs. Défendants, be- 
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coming insolvent, made an assignment, and thereupon Carter Bros, at- 
tached by garnishment the balance due the firm in plaintiffs' hands. 
After the garnishment was levied, the plaintiffs, on the authority of a 
letter from the individual partner written in the name of the firm, trans- 
ferred the balance due the firm as a crédit to the individual account, 
leaving stUl a balance due from the individual partner to plaintiffs' firm. 
This letter was written a few weeks before the défendants' assignment; 
■was signed "Galloway & Burns, per W. H. 6.;" and in substance di- 
rected plaintiffs to protect his future contracts, saying he had that day 
shipped them four baies of cotton "as margin," and would ship more 
soon. The firm afterwards acquiesced in this, and did not forbid or 
object to it, although Burns did not know of it until after the failure 
and the subséquent transactions. The attaching creditors, however, d&- 
nied the validity of the appropriation, and the garnishment was decided 
in their favor in the suprême court of Louisiana. While that suit was 
pending, the défendants, through their assignée, offered in writing tenus 
of compromise to aU their creditors at 33i per cent. ; the plaintiffs being 
set dowri in the writing as creditors of the firm at the sum remaining after 
the above-mentioned transfer. This compromise Carter Bros, signed, 
saying in tbeir agreement, "except that part of their debt which is con- 
sidered secured,"and afterwards plaintiffs also accepted, and, béing paid, 
executed a feceipt in fuU of ail demands against the firm, or either of 
them. When plaintiffs had lost the garnishment suit, and were com- 
pelled to pay the balance to Carter Bros., they at first sued the défend- 
ants at law in this court upon the balance of the account after crediting 
the compromise payment, and eliminating the amount paid to Carter 
Bros. But at the trial they took a nonsuit, and then filed this bill to 
cancel the settlement and receipt as a mistake concerning the amount 
due. 

McCorry & Bond, for plaintiffs. 

Henry 0. Towm, for défendants. 

Hammond, J. Whatever rule may prevail elsewhere, there can be, 
in the equity courts of the United States, no relief from a mistake of 
law. Hunt v. Rousmaniere, 1 Pet. 1, 15; Bank of U. S. v. Danid, 12 
Pet. 32, 55; RaUroad Q>. v. Soutier, 13 Wall. 517, 524; UpUm v. Tribil- 
code, 91 U. S. 45, 50, 51; Lambom v. Gmmty Cmers, 97 U. S. 181, 185; 
Snëa V. Inmrcmce Co., 98 U. S. 85, 90, 92; U. S. v. Ames, 99 U. S. 35, 
46, 47. 

It was distinctly proclaimed in Snell v. Insurance Go. , supra, that the 
ruling in that case was not to be considered as any departure from the 
gênerai and salutary principle to which the court had always adhered. 
And most of the above cases will iUustrate the application of it to facts 
like thèse we hâve hère. In the case just cited the judgment is founded 
on the fact of a misrepreseii;tation of the légal effect of the words used in 
a pôHcy by the agent of the Insurance company, innocently made, no 
doubt, but nevertheless operâting as a déception of one party to thé con- 
tract'by the other, in a case where the party misled miglit reasonably rely 
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upon the other for a correct sélection of the proper form of contract, to 
accomplish their agreement. 

But in this case there is no circumstance like that, or anything ap- 
proaching it. It is absolutely bare of any incident to take the case ont 
of the category of a pure mistake of law, unmixed with any élément pf 
misrepresentation, accident, or fraud upon the part of anybody. It is 
said there was a mistake of fact as to the true state of the account, but 
that is untenable. It is only another way of saying that Allen believed 
that he had the right to make the appropriation of the balance due Gal- 
loway & Burns to the payment of the balance due from Galloway, in- 
dividually. He relied with too much confidence upon that opinion of 
the law which was overthrown by the suprême court of Louisiana. Car- 
ter V. GaUoway,ZQ La. Ann. 473, and Id. 730. Inthe first of thèse c^sea 
the plaintiffs were garnishee?,. the suit involved thèse very transactions, 
and we hâve t^at record in proof in this case; while in the second, an- 
other firm of creditors similarly situated, and attempting to save them- 
selves by a siqiilar process, ,were garnisheesj but iljhe court, properly, as 
we think, if we may be called on to say that, didiiiot permit the part- 
nership asgets of the défendants to be so diverted to the payment of the 
individual debts of one of the firm. 

But, even 'ijF the court were wrong in that judgment, it is impossible 
now and hère, by this proçeeding, in equity, to set aside the settiement, 
any mor^ than by the suit at law upon a newly stated account, as to 
which plaintiffs took a nonsuit at a, former term. The décision in Louis- 
iana was final as to the law of the transaction, and the plaintiffs cannot 
thus mifigate the loss occasioned to them by any real or supposed error 
of the court, and thereby transfer the burden of it to the firm of GaUo- 
way & Burns, or to Galloway individually, as they are hère attempting 
to do. They do not show by the proof hère, any more than they did 
in the Louisiana suit, that Burns ever consented to the arrangement by 
which they undertook to appropriate the firm's assets to the payment 
of Galloway's losses in futures. Indeed, taking into view oniy Gallo- 
way 's own letters, upon which alone Allen acted in making the appro- 
priation, and it may be doubtful if they fuUy justify the assumptipn 
that even he authorized it ; but this is immaterial, as we consider the 
case as if he had given the fuUest authority. 

But it is argued that Allen expected Burns to testify in the Louisiana 
suit that he, too, had given authority and consented to the appropria- 
tion, and that Burns "went back on him," to use the expression of the 
idea in the argument. This was a whoUy gratuitous expectation, for 
there is not a particle of proof that Burns encouragea or countenanced 
it by anything he ever said or did about the matter, — ^not in the least. 
The most that can be said is that he was quiescent, as the Louisiana court 
said, and the proof hère is not any.'better on that point than it was there. 
Butin the view pf the suprême court of Louisiana, as expressed in the 
opinions cited, it would possibly hâve made not the least différence in 
their judgment if Burns had expressly authorized the appropriation, and 
had testified to.that fact. For it may well be doubted, on the law of 
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partnership, whether it is compétent for ail the partners, by any consent 
or act of theirs, to appropriate the firm assets to the payment of indi- 
vidual debts, after they hâve failed and become insolvent, and far more 
doubtful if they could do this, as Allen attempted to do, after creditors 
hâve attached the assets. 

But, aside from this, Allen's attitude at the time of the compromise 
settlement cannot be improved by such expectations as that. He made 
no such conditions in his acceptance of the compromise as that certain 
proof ghould be made, or that certain facts should exist. He was mas- 
ter of the situation, — altogether so, — and might hâve said to his debtor 
that, if he should lose the suit then pending, the balance due him would 
be more than if he should win it, and that some provision must be made 
for that contingency. But he did not. He accepted the offer made on 
tbç basis of gaining the suit; that is to say, he gave his receipt in full at 
the figures that would be due if he should win, and either never thought 
of losing, oi; was willing to take the chances. He relied with abundant 
confidence, Iççrtified, no doubt, by the opinion of counsel, upon his be- 
lief tbat, as a matter of law, he could, notwithstanding the pending at- 
tachment, u,pon Galloway's instructions, — or Galloway & Bums', if you 
please, — appropriate the ba,lance due from the firip to the payment of the 
individual debt of one of the partners. This was a gr^evous mistake as it 
turned out, but he bas no one to blâme but himselfj and one h^s only 
to observe, as he app^ra on the witness stand, his enthusiastic confi- 
dence in his own judgment, to know that he is the very man to stand 
fast by his own convictions, and never stop to doubt them. 

Yet, if we remember the real situation as it then existed, this was 
not an unwise acceptance of the compromise offered. Galloway & 
Bums, as a firm , really owed Allen's firm nothing whatever , but the indebt- 
edness was the other way. Anything offered by this bankrupt firm out 
of their firm assets in payment of Galloway's individual indebtedness to 
AUen, West ,& Bush was so much clear gain; and the assent of other 
creditors,— who might bave objected to this appropriation, as they did to 
that already attempted to be made, — by joining in the compromise, would 
make that, at least, secure as a payment, whatever fate should befall the 
other. It was like a game in which Allen had everything to gain, and 
nothing to loge that was not already lost, if his judgment about the 
Carter Bros.' garnishment should be in fauit. True, he might hâve 
held to Galloway's liability for the full amount of his gambling losses 
in futures, but that was a sorry prospect at that time, (it bas improved 
since by his recovery of his crédit, etc.,) with the firm insolvent, as it 
was, and the individual members equally so. To partly paj' this gam- 
bling debt of Galloway's, there were the chances, in the lottery of litiga- 
tion, that he woald draw the prize of a décision in bis favor on the 
Carter garnishment, whereby he would reçoive $335.56 of the firm as- 
sets of an insolvent partnership not at ail liable for the debt ; and now 
hère cornes this same firm, and further offers, and this by consent of 
«reditorg, a surely safe prize of $226.30 more of thèse same assets, pro- 
vided he lyould release both the firm and Galloway from ail claims upon 
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them. If he should win the Carter suit, there were $661.86 paid on a 
debt of $934 against an insolvent debtor out of assets of a firm wbich 
■was also insolvent, and compromising at 33i pèr cent., not at ail liable 
for that debt. If he should loge the Carter suit, there were still $226.30 
realized on this desperate debt out of thèse same insolvent assets, not at 
ail liable to pay it. Why should he not hâve accepted, particularly as 
Galloway might plead the gambUng act, as he subsequently did, when 
sued at law, and does hère? The plea might not avail him, and we do 
not wish to be understood, by this characterization of the transaction, as 
casting ahy odium on the plaintiffs because of its being a debt for losses 
in futures; but, nevertheless, it added to the desperate condition of the 
daim, and affords a more abundant justification for the acceptance of 
the compromise. 

But, the plaintiffs having lost the Carter suit, there is disappointment 
in that regard, and the prize drawn in this game of commercial chances 
is not as large as was expected; y et it is none the less a prize to the es- 
tent of the $226.30 paid on the compromise. If not the capital, it is 
an approximation prize, and should not be spumed. ' If the account 
had stood, at the time of the compromise, as it is claimed that it stands 
to-day, there wbuld still hâve been simply a debt of $934 against Gallo- 
way individually, for his losses in flitures. Galloway & Burns, solvent 
or insolvent, would not hâve been bound to pay it; and whether they 
would hâve been willing to pay 33i per cent, of the whole sum for Gal- 
loway's reJease or only that per cent, on a less sum, as they did agrée, 
is altogether a matter of conjecture, and, being purely a gratuity, any- 
thing so obtainèd was so much gained. 

The case stands no better against Galloway indiVidually. About what 
fact were the plaintiffs misteken at the time of the compromise? They 
had the correspôndence in writing, which spoke for itself; and they knew 
with the utmôst accuracy every fact and circumstance connected with 
either the dealings of the firm or Galloway. They knew of the failure, 
knew of the garnishment already levied, knew that the right to make 
the appropriation was thus challenged, and the précise grounds of the 
challenge. Kiiowing ail this before the appropriation was made, and 
having a suit pending to test the validity of the transaction as against 
creditors who had attached the balance before any change was made in 
the accounts, or the book-keeping relating to them, it is idle to talk 
about any mistake of fact. Neither did Galloway or Burns, or their 
assignée in insolvency, who made the compromise, do anything to mis- 
lead or deceive or misrepresent any fact concerning thé condition of the 
assets, or that of the partners, or do anything to induCè the plaintiffs to 
Êdl into any error of either law or fact. Carter Bros, especially reserved 
their rights as a condition to their agreement to the compromise; and 
this, on the face of the paper. There the condition stood, staring plain- 
tiffs in the face when they signed the comproniise agreement, and was in 
itself a challenge to them to bè careful about their action. It bas oo- 
curred to me that this fact might possibly predude ail relief, upon the 
ground that hère was an agreement by thé plaintiffs to take the chances 
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of that suit in considération of being permitted to share for an individ- 
ual debt in the partnership assets; but we need not go into the compli- 
cations of that subject. 

This would seem to dispose of the case, but there is still another con- 
sidération that sliould be suggested as giving strength, at least, to this 
judgment, Under the most favorable circumstances, courts of equity do 
not cancel agreementa to correct mistakes, except where they can restore 
the status quo, unless there be a most imperative equity that requires a 
disregard of that rule. Grymes v. Sanders, 93 U. S. 55, 62. To place 
the parties in statu quo would be a very difEcult opération in this case, 
if it were possible to be donc at ail. The plaintiflFs do not offer, either 
in the bill — and perhaps that would be fatal on demurrer — or at the 
hearing, to restore the $226.30 received on the compromise. If the 
settlement be canceled, that money belongs to the firm of Galloway & 
Bums, or equitably to their creditors, who were parties to the compro- 
mise. Plaintiffs surely caimot play fast and loose by keeping the con- 
sidération for the release, and at the same time rescinding it; and yet 
this is what they ask to do. They ask a judgment against Galloway, or 
the firm, for the whole of his individual debt, which the firm kas never 
jprovfdsed to pay, less the amount already received; or, at least, a decree 
for 33i per cent, of the full amount, and to take the firmes nimey as a 
crédit on that, etc. It is useless to pursue the subject under such diffi- 
culties, with such a pretense of equity as the plaintiffs show hère. 

Dismies the bill at plaintiffs' costs. Sp ordered. 



York v. Passaic Rolling-Mili- Ck). 
(dreuit Court, D. New Jersey. March 80, 1887.) 

1. SpBCIFIC PBRFOKMAKCB— GOOD FaTTH 01" OOMPLADIANT. 

Défendant, in order to interest çlaintiffi, a valUed employé, in ItB business, 
gave bim a written a^reement to give him, in addition to his salary, 38 sbares 
of its stock, to be paid for out of tbe dividends tbereof . Bubsequently plain- 
tiff, against defendant's wisb, severed bis connection witb défendant, and 
Burrendered tbe contract for tbe stock. FlaintiS suing for a spécifie perform- 
ance of tbe contract to deliver stock, held, that be was not entitled torecover, 
sincë be bad VQluntarily rescinded and snrrendered his contract. 

2. Corporations— Stock— Dblitbrt of CEBTirïOATB. 

Défendant drew ilp a certiflcate of stock to plaintiS, wbich it retained in 
tbe stock -book, and indorsed tbereon a receipt by défendant for plaintifE. 
HM tbat, tbe certiflcate never having been delivered, plaintifC acquired no 
rigbts tbereby. 
8^ Lachbs— TJnexplainbs Dblat. 

The plaintifE delayed bringing suit till seven years after the defendant's re- 
fusai to give bim tbe stock. luld, too long a delay, no excuse therefor being 
shown. 

Preston Stei«7»8on, for complainant. 
H. A. WaOàams, for défendant. 
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Butler, J. The suit ig virtually for spécifie performance of a con- 
tract for tbe pùrchase and sale of stock. This view cannot, we think, be 
avoided, notwithstanding the skillfui préparation of the bill, and the able 
argument addressed to the court in the hope of escaping it. The bill 
avers ownership of the stock, refusai by respondenfs to deliver a certifi- 
cate, and then sets out a contract of pùrchase and sale as the foundation 
of complainant's rights. The answer dénies the material avennents of 
the bill, and further sets out what the respondents allège tobave been the 
contract, differing essentially from thatset up in the bîU. It then avers 
that complainant failed to perform his part; that, in conséquence, the 
contract was canceled by agréement, and the complainant's right thus 
terminated. ' 

Tbe court finds the following facts: 

In theyear 1873, or early part of 1874, the respondents, owners and 
operators of iron-works, which they had recéntly improved', and prepared 
for a more extensive business, en tered into a paroi contract with tbe com- 
plainant, (who was then intbeir employment, and considered a superior 
workman, whose services it was important to retain,) to sellbim 28 shares 
of stock, (wortb $5,000,) on termS and conditions there specified. Tbe 
respondents' object was to identify the complainant witb tbem in inter- 
est, and thus secure his continUèd services in their business. This was 
tbe only considération for tbe contract on tbe respondents' part, and was 
so understood by the complaiiiànt. The latter was receiving a large sal- 
ary, ($3,500,) which was to be continued; and the stock was to be paid 
for whoUy out of dividends, if any were made. After the lapse of some 
time be became dissatisfied, in conséquence of the absence of written év- 
idence of bis right, and demanded something to show for it; whereupon 
tbe respondents, on the nineteentb of December, 1874, executed and de- 
livered to bim a paper in tbe following terms: 

"With a view to make Levi D. York personally interestedin the success of 
this Company, and with the understanding that his best endeavors thereto will 
be continued for a time long enough at least to f ulflll the intent of this agrée- 
ment, we, the Passaic Kolling-mill Copipany, by the hand of our président, do 
agrée, in addition to the salarypaid to said L. D. York, to place, tO his crédit, 
Under date May 1, 1874, twenty-eight shares (28) of our capital stock, valued 
at that date, according to the books of the company, at flve thousand (5,000) 
dollars, subject to the following conditions, viz.: Said L. D. York ia to pay 
to the said company the value aforesâid, with interest at 7 per cent, per an- 
num from May 1, 1874, out of the dividends declared on said shàrés of stock; 
but, in case no dividends should be declared, the said L. D. York cannot be 
held in any other way liable or responsible to the said company for the debt. 
In case of permanent injury or deatb, then he or his heirs shall receive the 
full beneflt arising from ownership^of said shares, the same as intended to 
him if in health. Upon the payment to the company of the value, with in- 
terest, said L. D. York, or his heirs, to hâve ànd to hold said shares in his 
own hand and right. , Watts Cooke, Président." 

The complainant received this paper witb expressions of satisfaction, 
and retained it until about the time of leaving the company, in tbe sum- 
mer of 1878. The paper must therefore be regarded as conclusive re- 
specting tbe contract. It was prepared and delivèred for the purpose 
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of bearing witness to the ternis, at a timewhen they were fresh in mind, 
and was accepted and retained by complainant as the only évidence of 
bis rigbt. The attempt now made to get rid of it, and substitute the 
complainant's recollection of the paroi agreement, cannot be listened to. 
In May, 1875, at the next meeting of stockholders after delivery of the 
paper, a resolution was adopted, acknowledging the complainant's right 
under it, and setting aside the stock for delivery when his part of the 
contract should be performed. In pursuance of this resolution, the 
président and secretary filled up a blank certificate in the complainant's 
name, which remained -without severance from the book containing such 
form. Across it was written an acknowledgment of its receipt by the 
Company, for complainant. This filling up and indorsement of the cer- 
tificate was a meaningless formality, which left the rights of the parties 
undisturbed. The contract entitled complainant to the stock on fulfill- 
ment of its terms. Up to that time the respondents were to retain it. 
It was not to become his. Filling up a certificate in his name, and d&- 
Uveri^g U to themselves, left the matter precisely as it was before. The ap- 
peal to this meaningless (if not foolish) act, as an exécution of the con- 
tract, need not, we think, receive further notice. 

The complainant, who stood well with the company, and seemed to 
hâve been on intimate and friendly terms with its ofi&cers, was allowed 
to participate in the meetings of stockholders, and to vote on questions 
arising there. At thèse meetings statements were made by the officers 
of the company of its financial condition, which were discussed by the 
stockholders, the complainant participating. In August, 1878, thecom- 
plainant resolved to embark in an adventure abroad, made his arrange- 
ments accordingly, and gave notice to the company of his intention 
to quit its employment. His arrangements embraced the withdràv\al 
from their service of several other désirable, skilled workmen. The re- 
spondents were seriously dissatisfied with and embarrassed by this move- 
ment, and consequently remonstrated against it; reminding the com- 
plainant of his agreement, claiming that he was bound to remain, 
earnestly urging him to do so, and endeavoring to persuade him that the 
improved prospects of the business justified a conclusion that his inter- 
ests would be best promoted by remaining. He was firm, however, in 
the détermination to go, having, as he asserted, so bound himself to 
others that he could not remain. In considération of the circumstances, 
it was then agreed that he would abandon his right to the stock, and 
surrender the paper which he held as évidence of the contract. Conse- 
quently, on the twenty-Tfourth of August, 1878, the paper was surren- 
dered, and, in the présence of the complainant, was indorsed, "Surren- 
dered and canceled." This indorsement was read to the complainant, 
who fuUy assented to it, though declining to sign his name, on the ground 
that it was unnecessary. The company then canceled the certificate 
which had been fiUed up, and distributed the shares among its stock- 
holders. The relations of the parties were thus terminated, and the 
compkinant went abroad, (to South America .) After the lapse of several 
months he returned, the enterprise in which he had embarked having 
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failed. Subsequently he called at the respondents' works, without pre- 
ferring any claim or complaint. On the third of December, 1879, how- 
ever, he procured a letter to be àddressed to them by his attorney, in 
the foUowing words: , 

"Teenton, N. J., December 3, 1879. 
"The Passaio Rolling-mtll Co. — Gentlemen: I am in receipt of a letter 
from Mr. Levl D. York, formerly connected with your company, and now in 
Portsmouth, O. Mr. York tells me that in the year 1873 the Passaic KoUing- 
mill Co. placed on their bocks, to his crédit, stock amounting in value to 
$5,000. He says no certificate has ever been glven hini, which is probably 
merely an oversight, and instructs me, as his attorney, to request you to send 
such certificate of stock to me, or arrange a settlement of its value with me. 
I trust that I shall soon hear from you. 

"Tours, respectfully, Geo. D. Sctjcdeb." 

To this the respondents made anéwer as foUows: 

"The Passaic Eolling-Mill Co., 

"Patteeson, N. J., December 5, 1879. 

"Mr. Geo. D. Scudder—'DEAS, Sm: Tour favor at hand. We know of 

no agreement to give Mr. Tork any stock in our company. We once made 

an agreement to sell him some, whicli was canceled by him over a year ago. 

Whatever fallure to keep to agreerhents there may be is entirely on his side. 

"Resp'y, W. 0. Fayeeweathee, Treas." 

Matters thus rested until the twentieth day of July, 1885, when this 
suit was commenced. 

Several important questions are raised by the foregoing statement, ail 
of which were earnestly discussed by counsel. The view we entertain 
of the case, however, renders necessary the considération of one of them 
only. 

That thé complainant agreed, for a sufficient considération, to surren- 
der his right to the stock, and that this agreement was carried into exé- 
cution by the retum and cancellation of the paper before referred to, is 
a fact so clearly established as to admit of no doubt. The attempt now 
made to avoid the effect of the paper, by asserting that the complain- 
ant's right did not spring from or dépend upon it; that its cancellation, 
therefore, left the right undisturbed; and to set up the complainant's 
alleged rècoUection of the paroi agreement as the foundation of his 
claim, — does not, as before suggested, seem worthy of more serious con- 
sidération than has already been given it. 

It is further urged, however, that the agreement to surrender the right 
was procured by means of fraud. To this there seems to be more than 
one answer. It does not appear that the respondents were guilty of such 
fraud. Indeed, it does not appear that they 'procured this agreement. 
They did not désire it, except in an event over which the complainant 
had absolute cohtrol. On the contrary, they desired and urged him to 
retain his right, assuring him that it was valuable, and that his interest 
would best be J)romoted by continuîng his connection with them. The 
severance of this connection, and ail he did in accomplishing it, w^re his 
own free, voluntary acts. We are unable to discover the slightest évi- 
dence of unfairness on the respondents' part throughout their intercourse 
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with him. The relations of the parties were not fîduciary in character; 
they were purely contractual. The respondents were not, therefore, called 
upon to furnish the complainant with information, which he did not re- 
quest, respecting the stock. It does not even appear that they had any 
of which he was not possessed. He differed with them in judgment re- 
garding its value, rating it very low, while they rated it high, as they 
informed him. The assumption that he was ignorant, and did not un- 
derstand the company's statements of its financial condition, (made and 
discussed in his présence, at its meetings.) is not justified by anything in 
the case. The company was not prospérons during his connection with 
it. The testimony of Mr. Fayerweather, and others familiar with its con- 
dition, leaves no room for doubt of this. No dividends were declared, 
and the stockholders, who had invested largely, received nothing for 
their outiay. The books, cited as évidence to the contrary, we do not 
prétend to understand. Their statements of surplus, as well as the in- 
crease of capital, were doubUess based on improvements in real estate, 
increase of machinery and tools, valued at cost. This improvenient and 
increase of property were probably the resuit of borrowing and other in- 
crease of indebtedness. However this may be, we do not regard the cita- 
tions from the books as entitled to much weight, when arrayed against 
the positive and intelligent testimony of the witnesses just referred to. 
Subsequently to his witbdrawal, circumstances changed. The country 
gradually recovered from the dépression conséquent upon the panic of 
1873. A new field opened for the peculiar and spécial character of work 
turned out by the company, and it prospered and made money. This, 
however, as we hâve seen, is what the respondents had prophesied to be 
probable, and urged upon the complainant as a reason why he should 
retain his stock, and continue his connection. We need not enlarge on 
the subject. It seems clear that the complainant has himself alone to 
blâme for what he did in the premises. 

Then, again, if this agreement and its exécution (by which the right 
to stock was surrendered) was fraudulently procured as alleged, the com- 
plainant should hâve proceeded promptly to set it aside, and rid himself 
of the conséquences. Instead of waiting seven years before commencing 
suit, he should hâve proceeded at once on discovering the fraud, or with 
as little delay as was reasonably possible. When, after his return from 
South America, he employed counsel, and asserted his alleged right, it 
must be presumed he had ail the knowledge he possessed when the suit 
was commenced. He had no occasion to wait until the respondents for- 
mally denied his right, in answer to his attorney's demand. He knew 
beforehand that they denied it; that they stood upon the agreement of 
surrender, and its exécution. We need go no farther. For the reasons 
stated, it seems plain, not only that equity does not require us to annul 
and overtum the settlement, but that to do so, and thus open up to con- 
troversy and litigation the difBcult questions arising out of the former 
relations of the parties, which the settlement was intended to put at rest, 
would be a serions wrong. 

A decree must be entered for the défendants, with costs. 
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GiLMEK V, MofiEis and others. 
(Oireuit Court, M. D. Alahama. November Term, 1886.) 

JUDGMKNT— RES AdJTJDICATA— DiÇMISSAI. ON DbMTJKREB. 

PlaintifE filed a bill in a state court which, in eflfect, asked that he be allowed 
to redeem certain stock pledged by him with the défendant, a banker, in 1871. 
On demurrer to the bill, the court sustained the plea that the statute of limit- 
ations had run against it, and gave decree "that complainaat is not entitled 
to relief, and that his bill of complaint be, and the same is hereby, dismissed 
out of this court. " In the présent suit plaintifl asked for an accounting and 
for gênerai relief, and set out that he had pledged the stock in 1871; that in 
that year part of the stock was sold, leaving a small balance due défendant; 
that in 1875, having formed a partnership, he arranged with défendant tliat 
the stock should be retained by him to secure loans and discounts to his flrm 
as well as the balance of the original debt; that such arrangement was re- 
newed as to successive flrms of which the plaintifl was a partner; that large 
dividends were received upon the stock; and that from 1875 to 1884 défendant 
continuonsly held, and acknowledged that he held, the stock as a pledge 
on plaintifl's account. Held, that the plaintiff, having merely failed in the 
flrst action from the omission of an essehtial allégation, which was supplied 
in the second suit, the dismissal was not a trial upon thé merits, and did not 
oTpM&Xe &s rea adjudieaia, and that plaintiff was entitled to main tain his ac- 
tion. 

In Equîty. Heard upon the allowance of défendants' plea. 

R, Q. Brickell, IT. G. Semple, and W. A. Gwiter, for complainant. 

D. S. Troyy H. G. TompUns, and À, T. London, for défendants. 

Beuce, J, The bill was filed September 20, 1886, and sets out a 
pledge as collatéral security, in the year 1871, of 120 shares of stock in 
the Elyton Land Company, by plaintiff, to Josiah Morris, to secure to 
him the repayment of the sum of $6,000, which sum Morris had ad- 
vanced for the purchase money of said stock; that, io the year 1871, 
one-half of said stock was sold for the sum of $6,000, leaving a small 
amount pf ihterest due to Morris, and that, in the year 1875, orator 
formed a partnership with one Donaldson; and desiring, as he charges 
in his bill, "to continue his bank account with said Josiah Morris & 
Co., and to obtain from them, from time tô time, some accommodations 
by way of loans and discounts, arranged and agreed, in the early part 
of the year 1875, with said Morris, that the said stock should be held 
by him, not only to secure such balance as was due him on the original 
putchase thereof, but also for ail indebtedness which the said firm of 
Gilmer & Donaldson mightincurto him, or to his bankingfirm, * * * 
and afterwards, and in pursuance of said agreement, and up to the death 
of said Donaldson, in 1876, the bank account of said Gilmer & Don- 
aldson was opened and continued, * * * and loans and discounts 
were made to them from time to ifcime. * * * " Orator says that after 
the death of Donaldson he formed other business partnerships, and that 
during the course of said dealings, under the name of Gilmer & Clanton, 
and Gilmer & Merritt, the said Morris, through his said bank, as he had 
donc for many years for ail of orator 's previous tirms, extended crédits 
and made loans of money to said firms, from time to time, upon the 
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faith and crédit of saîd stock belonging to oràtor in his hands as a pledge 
as aforesaid; but orator's two firms last mentioned left no balances against 
them in closing their accounts with said Morris' bank. 

The complainant statefe that large dividends hâve been paid to Josiah 
Morris on this stock; and, without stating in détail the further allégation 
of the bill, the averment is that "Morris continuously, from the monlh 
of March, 1875, to the year 1884, did hold and acknowledged that he 
held said stock as a pledge on orator's account, and to secure the pay- 
ment of the said balances due him and his said bank." The prayer of 
the bill is that the défendant Josiah Morris may be compelled by a de- 
cree of this court to account for and pay over to orator ail such dividends 
as may Bave been paid upon said stock since the same has been in his 
hands as aforesaid, after deducting any and ail indebtedness on the part 
of orator to Morris and his said firm for which the stock is liable, and 
for gênerai relief. 

To this bill the défendants plead in bar, and say that on the seventh 
day of July, 1884, the plaintiflf, James N. Gilmer, exhibited his bill of 
complaint in the chancery court of the Sixth district of the Southern 
division of the state of Alabama against thèse défendants, aUeging his 
ownership of the identical 60 shares of stock in the Elyton Land Com- 
pany described in the présent biU in this court, and praying in that court 
the same relief as is prayed in the bill in this court; that in that suit the 
défendants answered the bill, and also answered an amended bill which 
■was filed by the plaintifif in that case in the state court; and that at the 
April term, 1885, of that court, the cause was submitted on the plead- 
ings and testimony on the merits thereof; and that by the decree of the 
chancellor, a copy of which is made a part of the plea, "it is ordered, 
adjudged, anddecreed that complainant is not entitled to relief, and that 
his bill of complaint be dismissed out of this court." * * * ^^^^ 
that afterwards, on appeal, at the December term, 1885, the decree of 
the court below was affirmed by the suprême court of the state of Ala- 
bama. They thereupon plead said proceedings in bar of this action, and 
say the matters set up in this bill bave been heard and determined bya 
court of compétent jurisdiction, and pray to be dismissed, with their 
costs. 

It is admitted that the state chancery court which rendered the decree 
pleaded in bar of the présent suit is a court of compétent jurisdiction, 
and that it had jurisdiction of the parties and the subject-matter of the 
suit; that the parties in this suit are the same as in the former suit; that 
the thing sought to be rècovered in this suit, to-wit, 60 shares of stock 
in the Elyton Land Company, is the same thing which was sought tobe 
rècovered in the former suit; but the contention of the plaintiff is that 
the cause of action in this suit was not the cause of action in the former 
suit, and that it could not hâve been so, because the cause of action in 
this was not within the issues made and determined in the former suit. 

Plaintiff contends that the allégations of the présent bill are not the 
allégations of the bill in the state court; thàt the cause of action is neither 
in substance nor in fact the same cause of action, and that upon the 
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présent bill he has not had the one hearing and trial on fîae merits of his 
case which the law gives to every litigant. In the discussion of this 
question, what are we to understand by the words "cause of action?" 
They seem, in some cases, to be used as synonymous with the thing or 
demand in suit, or the subject-matter of the suit. We speak of a suit 
oii a promissory note or contract, and in some sensé the demand in suit 
is the cause of action; but, strictly speaking, is a promissory note the 
cause of the suit upon it, or is it not rather the mère évidence of a right 
which right is the real cause of the action? A cause of action springs 
out of facts which show a breach of some duty or obligation, to enforce 
which is the purpose of a suit, either at law or in equity; the cause of 
the action is the right which the party has to the thing which is the sub- 
ject-matter of the suit, and not merely the thing itself. The distinction 
between the subject-matter of a suit and the cause of action is maintained 
in Freeman on Judgments, §§ 252-256, and seems to be well founded. 
The biU in the state court was filed on the seventh day of July, 1884, 
which was subséquent to ail the alleged acknowledgments of the pledge 
by Morris, as charged in the présent bill, which was filed on the twen- 
tieth day of September, 1886; and the proposition ofthe plea isthat, as 
to the stock in suit, the complainant is concluded by the judgment of 
the state, court, not only as to the questions which were actually passed 
upon by the court in that suit, but equally as to those questions which 
might hâve been passed upon and decided in that court. 

It is to be observed that, with the answer filed by Morris to the biU 
in the stiite court, there was also, under the practice in equity in this 
state, a demurrer to the biU on the grounds (1) that the factis alleged 
show that the demand is stale, and barred by the statute of limitations; 
(2) the complainant has an adéquate remedy at law. 

In the opinion of the chancellor of the state court, filed as an exhibit 
to the plea, he says; "The statute of limitation, therefore, is a bar to 
the rights of the complainant in this cause;" and the decree is "that 
complainant is not entitled to relief, and that his bill of complaint be, 
and the same is hereby, dismissed out of this court." The ruling and 
judgment of the state court on the former suit is tlius shown to hâve 
been, upon demurrer to the bill, that the averments thareof did not make 
a case for relief. The proposition of the plea is that under the law as 
it has been settled, the statute of limitations of the state furuishes the 
rule of property in the United States courts sitting in such states, and, 
the state court having passed upon the question of the right of property 
of the stock sued for, that the rule of res jvdicata applies, and the bar is 
complète. But did the state court in this case, when it held that the 
complainant had not in his bill stated a case for relief, and dismissed 
the bill out of court, pass upon the question of the right of property to 
the stock other than as it was shown by the averments of the bill in that 
case? The state court said, in effect, by its decree, that complainant 
has noi in his bill stated a cause of equity; and when it said that, could 
it say more, and détermine a cause of action which was not set up or 
stated in the bill? 
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What 18 the rule of res judîcataf It is thus stated la Russéll v. Place, 
94TJ. S. 608: 

" It is settled law that a judgment of a court of compétent Jurisdiction, upon 
a question directly involved in one suit, is conclusive as to that question in 
another suit between the same parties," 

In McQiii V. Jbmcs, 72 Ala. 371, the court says: 

"The rule of res adjv,dveata, or former recovery, is conflned lo those cases 
where the parties to the two suits are the same, the identical point is directly 
in issue, and the judgment has been rendered in the flrst suit on that point." 

And again, in the same case, the court says it is net only essential 
that the issue or point in question must either hâve been actually de- 
cided or necessarily involved in the first case; but the first judgment, 
sought to be pleaded in bar in the second suit, will net be available as 
a défense unless it was a judgment 6n the merits of the case; citing 
authorities. 

An indefinite list of authorities might be cited to the same effect, but 
I will only add hère Bigelow on Estoppel, at page 75, where he says: 

"Thepeculiarity of the plea of former judgment consists, therefore, in the 
fact that it shows that a certain claim or demand has already been tried and 
■determined. To this end it must be shown that there is identity between the 
présent and the previous cause of action. The question, thefi, to be decided, is 
whether the two causes of action are the same. If they are not identical, the 
défense is not good." 

Now, can it be maintained, in the light of the law as stated in the au- 
thorities cited, that the question of the right of the complainant to re- 
deem from the pledge of 1871 was the same question presented to the 
court in the case at bar, which is the right to redeem the same property, 
it is trûe, but from a pledge made in 1875, upon a distinct agreement 
creating a distinct trust from the pledge of 1871, and an alleged con- 
tinued acknowledgment of the trust relations between the parties down 
to a récent period prior to the filing of the biUÎ And, again, can it be 
held that the merits of the case presented to the state court are the mer- 
its of the case at bar, and that the same évidence pertinent to support 
the bill in the case at bar would hâve been pertinent to support the bill 
in the State court? The propoàtion of the plea seems to go to this es- 
tent: that a plaintifï, filing a bill or complaint in court to enforce the 
right which he claims to the subject-matter of his suit, must state, in his 
pleading, every ground and cause of action upon which he bases his right 
to recover; and if he does not do so, and is met by a demurrer, upon 
which the court decrees the plaintiff does not show any right to relief, 
and dismisses the bill or complaint, that such judgment is a bar, not 
only to a second suit stating the same cause of action, but equally a 
bar to ony bUl or complaint which the plaintiff might file upon atiy other 
possible ground or theory of his right to recover. 

Is that the law, and do the adjudged cases carry the rule ot rea judicata 
to that extent? 

The case of Durani v. JJsger Go., 7 Wall. 107, is relied on to support 
this plea. It was there held that "a decree dismissing a bill iii an equity 
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suit in the circuit court of the TJnited States, whîchis, absolu te in ita 
terms, unless made on some ground which does not go to the merits, is a 
final détermination of the controversy, and constitutes a bar to any fur- 
ther litigation of the same subject between the same parties;" but that 
is not the case of the dismissal of a Mil upon demurrer for want of equity, 
but after testimony was taken on both sides, and the case was heard on 
its merits, and argued by counsel. See page 110 6f this opinion. 

The défendants rely upon the case of House v. Midlen, 22 Wall. 42, 
•where the court, at page47, say: "As the record stands, this decree might 
be pleaded successfuUy as a bar to any other bill brought by Eliza House, 
or by Mary Hun ter, her child,-in assertion Of her right tq this lot, though 
we are of tbe opinion that the only deféct in thè bill is that it shows no 
interest in Ma.ry Hunter, while it does show a good cause for équitable 
relief on the part of Eliza House." The court would natùrally présume 
that Eliza House had stàted her case in her bill, and the court would 
not affirm a decree that would bar her right to the lot in question ; mean- 
ing, of courbé, her right as shown by her bill; and thé question as to 
whether she might not hâve some other ground or cause of action as to 
the property, was not in the mind of the court, and the question we are 
considering was not before the court. 

The case of Aurora City v. West, 7 Wall. 83, is relied on in support of 
the plea, and there the rule is thus stated : 

"Except in spécial sases, the plea of res Judicata, says Taylor, applies not 
only to points upon which the court :wa3 actually requlred to pass an opinion 
and pronounce judgment, but to every point whiçh properly belongs to the 
subject of , litigation, and which the parties, exercising reasonable diligence, 
might havé brought forward at the time." 

This rule evidently applies to cases where there has l?een a trial upon 
defined issues, and in such cases, when a party fails to présent proof to 
sustaiu his case upon the issues ma,de, he cannot afterwards be allowed 
to avoid the rule on the ground that he did not do that which he had 
the fuU opportunity to do. In that case, on same page, the court limits 
the rule of res judicata to œatter in the second suit which "was open to 
the party within the legitimate scope of the pleadings in the first suit, 
and might hâve been presented in that trial." Many other cases are 
cited in support of the plea, which are more or less in point; but it may 
be fairly questioned if any of them go to the extent of this plea, though 
some of them, in expressions used in the opinions, but not on questions 
actually decided, would seem to go to that extent. Thèse cases seem to 
make no distinction between the subject-matter of the suit and the cause 
of the action, — & distinction which seems to be well maintained, and 
which seems logically to resuit from the doctrine which is fundamental 
in r^ judicata, that the judgment of the court, ip order to be a bar to a 
second suit, must hâve been upon the same question, either actually de- 
cided, or necessarily involved, and within the scope of th$ issues in the 
first suit. 

Is it not sometimeg the case that the matter in controversy may be 
based upon diflPereut grounds, or causes of action; and is it sound in 
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principle to say that when aparty présents Ms case to a court on one 
ground and Iheory of his right to recover, if. it should appear that h© 
was mistaken, he should be visited with the penalty of a concluslye bar 
to any and every ground of relief? 

It is said in Tompscm v. National Bcmk, 106 Mass. 128, that a plain- 
tiff in a Mil in equity is not concluded on demurrer by his allégations, 
of law; andit would seem to be a severe rule that a plaintiff should be 
visited ^ith such fatal conséquences, if he should be niistaken in the 
theory of law iipon which he should file his bill. The law seeks, tha 
mérite of a cause, rather than to put a party on any calculation of chance^ 
for and against the successful assertion of his légal rights. It may.be 
said that, in such a case, a complainant may amend, and state other and 
différent grounds of relief. 

But does not his right to amend imply his right, at his option, to 
state a new case in another bill or complaint? If the complaiinant had 
amended his bill iù-ihe state court, and stated a case for relief, and the 
défendant had answered, and the plaintiff replied, if the answer con- 
tained matter for replication, and a trial had then been had upon issues 
thustendered and joined, the judgment of the court would be oonclu- 
sive, not only as to the questions actually and necessarily passed upon 
by the court, but also upon the questions which might properly hâve 
been passed upon under the issues made and tendered in the pleadings. 
This statement of the rule is as far as the adjudged cases carryàt, and 
under its opération the merits of a cause could generâUy be reached; at 
least, the parties would hâve opportunity to présent the merits; but, in 
a case like thé one the judgment in which is pleaded hère in bar, how, 
can the judgment be a bar to any other cause of action than thci one 
stated in the biU before the court? It may be said, generally, that a 
party in bringing his suit bas a right, to state his case as he wiU.. A 
complainant in equity détermines what shall be the scope of his bill, 
and what matter he will présent for issue to his adversary; andiit is not 
speculating or experimenting not to state matter whiùh, upon some other 
or, différent theory of his cause, might be ground of another action. 

In support of thèse views and the rule as stated swpra, the foUowing 
cases are cited: Goudd v. EvansfviUe R. Co., 91 U. S. 534; Packet Co. v. 
SùMeSy 6 "Wall. 592; McDmaldv. Life Ins. Cb.j 65 Ala. 358; GUvmn v. 
Rive8, 10 Pet. 301; Griffin v. Seymour, 15 lowa, 32; Bonnijield v. Price, 
1 Wyo. 22Z; Los Angdos v. MeUus, 59 Cal. 444; Stméll v. Okambefiain, 
60 N. Y. 275; Pritchard v. Woodruff, 36 Ark. 196; 1 Herm. Bstop. §§ 
133,155. 

In Bigelow on Estoppel, pp. 50, 51, it is said a judgment rendered 
on the ground of insufficiency of plaintiff s déclaration, or dismissing a 
bill in chancery for insufficiency, is not a bar to another suit, and a line 
of authorities are cited, among which are Thomas v. Hite, 5 B. Mon. 
590; MorreUv. Morgan, 65 Cal. 575, 4 Pac. Rep. 580; and some of the 
cases cited gwpra. It may be said, however, that in some of thèse cases 
the judgment was held to be no bar on what might be called spécial 
grounds, as in one case for want of proper parties Others of them are 
v.30F.no.7— 31 
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up to the proposition stated, though the aothor^ like other elemeiitary 
writers, gives the rule as foupd in the adjudged cases, when they are, 
perhaps, not in harmony with ône another. 

Among the many cases cited by the complainant in support of the 
bill, the case of OovM v. ÈvwisViUe R. R., supra, seems to hâve particu- 
lar application hère; not that it iJ3 like the case at bar in its facts, but 
the court states the rule in that case, both as to when a prior judgment 
of a court is a bar to a second suit and when it is not; and, at page 534, 
says, "that, if judgment is rendeted for the défendant on demurrer to 
the déclaration, or to a material pleading in chief, the plaintif? can 
never after maintain against the same défendant, or privies, any similar 
or concurrent action, for the same cause, upon the samegrounds as were 
disclosed in the first déclaration, for the reason that the judgment upon 
8uch demurrei: détermines the meiits of the cause, and a final judgment 
deciding the right must put ari end to the dispute, else the litigation 
would be endless; but it is equally well settled that, if the plaintiff fails 
on demurrer in his first action, from the omission of an eseential alléga- 
tion in his déclaration, which is fully supplied in the second suit, the 
judgment in the first suit is no bar to the second suit, though the re- 
spective actions were instituted to enforce the same right; for the reason 
that the merits of the case, as disclosed in the second déclaration, were 
not heard and decided in the first action;" citing authorities. 

The court in that case sustained the plea upon the ground that the 
substance and légal effect of the two pleadings — ^that is, the déclaration 
in the first and the second suit:— jwere the same in ail material respects, 
and that the alleged différences were unsubstantial. We hâve, however, 
l^e rule stated with as much dearness as In any of the cases cited; and, 
•while the case which the court was considering fell within the rule of res 
judîcaia, does not the case at bar fall within the other part of the rule : 
that' the judgment in the first suit is a bar only to the case stated, and 
the merits disclosed in the déclaration in the first suit? Certainly it is 
60, unless it should be^held, as itwas in that case, that the two suits, aa 
disclosed in the respective bills filed in the stateand in this court, are 
the same, and that the différences alleged in the two pleadings are nom- 
inal and unsubstantial. 

- The remaining' question, then, is, are the two cases the same? By 
what rule or.test shall the question be detèrmined? The substance of 
the biU in the case at bar bas been stated with some particularity, and 
attention must be given to the amendments that were made to the bill 
in the state court after it was filed, not only to what was by amend- 
aient added to the first pàragraph of the bill, but also to what was stf icken 
from it, and the changes made în the subséquent paragraphs of the 
bill. It is not too much to say that the amendments materially changed 
the substance and narrowed the scope of the bill from what it was when 
first filed, and really redueedthe claim made to redeem the stock from 
the pledge of 1871. No question is hère made as to the right of the 
complainant so to amend his bill, though it may be noted that, with the 
answer filed to the amended bill, there are the same demurrers as were 
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interposed rto ûie bill as first âledj and in addition other grounds of de- 
murrer, one of which is "tfaat: the bill, as amended, makes an entirely 
différent oasefrom that made by the original bill." 

If the bill in -the state coprt had not been amended after it was filed, 
perhaps there might be some difficulty in pointing ont substantial dif- 
férences between it and the bill in the case at bar. But, however that 
may be, the question is, are the two bills in substance the same, and by 
what rule or test shall that question be determined? We hâve already 
seen that the bill in the case at bar sets ont a distinct pledge in the early 
part of the year 1875, upon a distinct agreement, which need not be re- 
peated, and àlleging a state of facts which, if true, iS inconsistent with 
any défense of the statute of limitations, or any application of the doc- 
trine of lâches, and showing, on the face of the bill, that différent testi- 
mony will be required to sustaih it from that required to sustain the bill 
in the former suit in the state court. 

In Freeman on Judgments it is said, section 259: 

"The bèst aûd most invariable test, aa to whether a former judgment is a 
bar, is to inquire whether the sami? évidence will sustain both the présent and 
the former action. If this identity of évidence be found, it will make np 
différence that the form of action is not the same. * * * On the other 
hand, if différent proof be required to sustain the two actions, a judgment in 
one of them is no bar to the other. If the évidence in a second suit, between 
the same parties, is sufflciént to entitle the plaintiff to a recovery, his right 
cannot bé deféated by showing âny judgment against him in any action, where 
the évidence in the présent suit would not, if oflered, hâve altered the resuit." 

It may be said, however, that the proof necessary to sustain the bill 
in the présent suit would hâve been pertinent to defeat the défense of the 
statute of limitations, and thé application of the doctrine of lâches in 
the former suit in the state court; but upon what issue would such proof 
hâve been pertinent in that cause, and did the complainant tender an issue 
in his bill upon which such évidence could hâve been properly received? 
The suprême court of the state, in affirming the decree of the chanceUor 
in the court below, say: "There is neither averment or satisfactory 
proof of any récognition on défendant Morris' part of any existing trust- 
relation between himself and complainant between the time of the orig- 
inal transaction and the filing of the bill." It is manifest that such 
a remark cannot be made in référence to the averments of the bill in the 
case at bar; and, if it be correct to say there was no averment as stated 
in the former suit, then how can we, in this case, hold that the question 
presented hère, by the matter of the bill in the case at bar, bas passed 
in rem judieatam in the former suit in the state coUrt? 

The légal maxim that the cdiegata and probata must correspond and agrée 
applies hère, and, if there was no averment, then no issue, and, if no 
issue, there is no room for proof, and no ground upon which an estoppel 
cân rest. Tried, then, by thé test which the law fumishes, the bill in 
the case at bar is not, either in substance or légal effect, the same bill 
as that which was preferred in the former kuit in the state court; and 
the plea, therefore, is insuffîcient, and it is so ordered. 
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I am authorized by my Brother PaSdeb, who heaxd tHe case wîth me, 
to say that he concurs in.holdiiig the plea insufficient on the single 
ground that the suit in the state court seems to hâve been to enforce a 
différent trust from the trust chaiged in the présent bill. 
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L Raijlboad Companies— 'Insolvency— Rkcbivbb's Cebtipioatbs — Nbqotia- 

BILITY. 

; f ©eeéiver's certiflcates are not .commercial paper, and the holdér takea them 
subject to ail equities between the original parties, even though he acqaired 
them for value and without notice. . 

5. SAMB— PUBOHASED AT DlSCOUI^T.' ' 

When such certiflcates are negotiated at a discount, which the receîver is 
nbt authorized to allow, a 'sulîs'eqviént boria fide-holAei will ohly be protected 
tb the amount actûally advahced by the flrst purchaser. 
8. SAM3B— Sale aftbb Issue 6f CebtiIpicatb — ^Rights op Pubchasees. 

Purchasersat a judicial sale of^the property and franchises of a railroad 
Company, "subject to the payiaentof the. unaue principal and interesf'on 
certain receiver's certiflcates of ipdieibtedness previously issued by order of 
the court, or. persons acquiring title through such purchasers, cannot resist 
the payment of the certiflcates on the, ground that the rèceiver negotiated 
them coUusively, and with lesâ beneflt to the trust fund than should havé 
been realized. They hâve nô 'îrrterèst in the trust fund' represented by the 
certiflcates, and it is immaterial to them whether they were or were not nego- 
tiated on fair terms, and for the" beat interests of the fund. 
4. Same^Ebtoppbl, 

Purchasers, and àll others clajming under purchasers at a Judicial sale, are 
concluded by the decree authorizing the sale, and estopped from questloning 
the validity of receiver's Gertiflca;te8 of indebtedness, subject to the payment 
of which the sale was decreeçl tjobemade. 

6. Samb— Pdbchabbb's Dbed— Estoppbl. 

Where the deed to purchasers at a judicial sale expressly provides that such 
sale is "subject to the payment of the undue principal and intere8t"6n cer- 
tain Certiflcatç&of indebtedneps of the railroad whose property and franchises 
Vere the subject-matter of the sale, such purchasers, and ail persons claim- 
* Ing by derivative title from them, are estopped by the deed from denying the 
lien of the certiflcates for the •Whole principal and interest due upon them. 

6. ESTOPPEL— Bï JUDQMBNT— PBIviES. ' 

Every person is a privy to a judgment whose succession to the rights of 
property thereby aflfected occurréd subsequently to the commencement of the 
suit. Thus a gràntee is estopweid by a judgment against his grantor, because 
. he holds by a derivative title from such grantor. 

Thomas G. Shennan and Robert Luàhu) Fowler, for défendants. 
MaMhew Haie and Mr. Hyde, for complainant. 

"Wallace, J. The complainant is the owner of receiver's certiflcates 
for $250i000, part of an issue amounting in ail to $350,000, created un- 
der autbority of an order of the suprême court 6f the state of New York. 
That order wasmade in an action pending in that court, brought by one 
Sackett, for himgelf and other bondholders of the Lebanon Springs 
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Railroad Company, to adjudge such bondholders the équitable owners 
of the franchises and property of that company, and to obtain a decree 
for the sale of the same for their benefit. During the pendency of that 
action a receiver of the railroad company was appointed, and April 2, 
1881, an order was made by the court whereby the receiver was author- 
ized and directed to issue certificates of indebtedness for $500 each, pay- 
able in five years, with interest at 6 per cent., with interest coupons at^ 
tached, payable on the first day of January and July in each year, in 
the aggregate amount of $350,000. The order directed that the re- 
ceiver negotiate such certificates, and apply the proceeds to the repair 
and the managing and operating of the railroad. By the terms of the 
order the certificates were declared to be a first lien on the railroad, and 
ail the property of every kind in the possession of the receiver; and it 
was provided that, in case of any sale under any decree of the court, 
the certificates should be first paid from the moneys realized thereupon, 
and that,' in case the railroad property and franchises on any sale thereof 
should not bring sufiicient to pay the principal and interest due on the 
certificates, then the purchaser should assume, as a first lien thereon, so 
much of the principal as at the time should remain outstanding and un- 
paid, with interest thereon. By the final decree of the court in that 
action the relief sought by the plaintiâ" therein was substanlially granted, 
and the property and franchises of the railroad company were adjudged 
to be sold at public sale for the benefit of the bondholders. By that 
decree the receiver's certificates issued under the order before referred to 
were recited as amounting in the aggregate to $350,000, and were de- 
clared to be a first lien upon the property and franchises, to the amount 
of principal and interest unpaid thereon, as provided by the order by 
which they were originally authorized. The decree. directed that the 
référée to whom it was referred to make such sale sell the property and 
franchises of the railroad company, "subject to the payment of the un- 
due principal and interest of the before-mentioned receiver's certificates." 
The présent bill is filed by the complainaht, for himself and ail others 
similarly situated, to hâve the unpaid principal and interest of such 
certificates adjudged to bea lien upon the property sold under that de- 
cree, and to enforce the lien by a sale of the property. The défendants 
were the purchasers at the sale, or hâve acquired title under such pur- 
chasers. The deed executed by the référée to the purchasers at the sale, 
bearing date October 23, 1885, recites that the conveyance is subject to 
the payment of the undue principal and interest on the certificates. 

The défendants do not contest the validity of the certificates, but they 
claim that the receiver negotiated them collusively with one Crâne, so 
that there was derived from them, for the benefit of the trust fund, a 
sum considerably less than ought to hâve been realized; and they insist 
that, as thf se certificates are not negotiable paper, the holders can enforce 
them only for the amount paid for them by the person to whom they 
were originally transferred by the receiver. The défendants are not in 
a position to litigate such a défense. Receiver's certificates are not com- 
mercial paper, and the holder takes them subject to ail equities between 
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the original parties, even though he acquires them for value ànd without 
notice; and when they are negotiated at a discount, which the receiver 
is net authorized to allow, a bonafide holder will only be protected to the 
amount actually advanced by the first purchaser. Stanton v. Ahbama 
E. Cb., 2 Woods, 506; Union Trust Co. v. Chicago, etc.,R. (h.,7 Fed. Rep. 
613; Bank of Montréal v, Chicago R. Co., 48 lowa, 518; Tumer v. Peoria 
R. Co., 95 111. 134. :Biat. the défendants hâve no interest in thé trust 
, fund represented by the :certificates; and it is whoUy immaterial to them 
whether the certificates were or were not negotiated upon fair terms, and 
for the best interests of the fund. The purchasers at the sale under the 
decree, and every person claiming under such purchasers, are estopped 
fromcontesting the validity of the certificates, or questioning the amount 
for which the certificates were declared to be a lien upon the property 
purchased. The decree adjudicated the certificates to be a lien to the 
extent of the principal and interest unpaid upon the entire issue of $350,- 
000. The défendants are privies to that judgment, and are concluded 
by it equally with the original parties to the suit. Every persoii is a 
privy to a judgment whose succession to the rights of property thereby 
afifected occurred subsequently to the commencement of the suit. Every 
grantee is estopped by the judgment against his grantor, because he holds 
by a derivative title from such grantor. Freem. Judgm. § 162; Adains v. 
Rames, 17 Mass. 367 ; Gampbdl v. Haïï, 16 N. Y. 575, 579. In Swann v. 
Wright's Ex'rs, 110 U. S. 590, 4 Sup. Ct. Rep. 235, a decree in a mor<>- 
gage foreclosure provided that the sale of the mortgaged property should 
be made subject to the payment of ail receiver's certificates which had 
been established as valid by prier decrees in the suit or by that de- 
cree, and it was held that the purchaser at the sale could not contest the 
lien of certificates, the validity of which had been established by an 
interlocutory decree, even upon the ground of concealment and fraud 
subsequently discovered, by which, as was alleged, the decree had been 
obtained. 

Irrespective of the estoppel by the decree, the défendants cannot be 
heard to assert that the certificates are not a lien for the whole principal 
and interest due upon them. They are estopped because the deed exe- 
cuted by the référée, which is the source of the title of the défendants, 
conveyed the property "subject to the payment of the undue principal 
and interest" on the certificates. . Horton v. Davis, 26 N. Y. 495; Free- 
•man v. Audd, 44 N. Y. 50; Parkinson v. Sherman, 74 N. Y. 88; Grisder 
V. Powers, 81 N. Y. 67, 

Although the certificates are a lien to the extent of the principal and 
interest unpaid upon them at the time of the decree, it is open to the 
défendants to establish that this is less than the face of the obligations. 
But the contention that, within the meàning of the decree, the amount 
of the lien is the sum for which the certificates could be enforced by the 
holders against the trust fund upon an application to the court made in 
the suit before the decree, is not tenable. The meaning of the decree is 
plain. The decree directed the référée to pay out of the proceeds of the 
sale ail the. interest on the receiver's certificates which would accrue up 
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to the time of the sale, and the provision that the sale should be subject 
to the payment by the purchasers of the "undue principal and interest 
on the certificates" was intended to dénote that interest falling due be- 
tween the date of the decree and the time of the sale should be paid out 
of the proceeds, while the interest which would fall due after the sale 
should remain a lien against the property as well as the principal. The 
unpaid principal and interest, or, as it is expressed in the decree, the 
"undue principal and interest," is what was unpaid, according to the 
ténor of the obligations, at the time of the sale under the decree. 

There is no merit in the point taken by défendants that complainant 
has not established the authenticity of its certificates as those which 
•were issued by the receiver. The authentication of the trustée is not 
the only évidence that the obligations in suit belong to the authorized is- 
sue, altiiough it may be the best évidence. Their genuineness is shown 
by other évidence; and, as they were put in évidence without any objec- 
tion that their authenticity could not be proved by seeondary évidence, 
that objection cannot now be urged. 

A decree is ordered for the complainant for the relief prayed in the 
biU. 



Ennis V. Case Manuf'g C5o. 
lOùreuit Cvurt, E. D. Missouri. E. D. March 25, 1887.) 

PliBADIira — DbPAKTTJIIB — RbPLT— CONTRACT. 

A pétition, in an action at law for breach of a contract for services, alleged 
that the contract was made October 1, 1884, and that it covered services to be 
rendered from January 1, 1885, to December 31, 1885. The plea set up the 
défense that the contract was verbal, and was within the statute of f rauds. 
The replyTwhich concluded With a gênerai déniai, averred that, on January 
15, 1885, the contract of October 1, 1884, was modifled by agreement, by 
striking out oue of its provisions, and that, as thus modified, the plaintifl 
duly performed the same. Held, on demurrer to the reply, that the reply was 
to uie eflect that the contract was made on January 15, 1885, and not on Octo- 
ber 1, 1884, as at flrst alleged, and beuce was bad, as being in the nature of a 
departure from the original cause of action. 

At Law.' On demurrer to reply. 
0. B. Oivens, for plaintifT. 
WiMam H. Èliss, for défendant. 

Thayer, J. This is an action at law for breach of a contract for services. 
The contract is alleged to hâve been made October. 1', 1884, and envers 
eervices to be rendered from January 1, 1885, to December 31, 1885. A 
plea is intérposed to the effect that the contract was verbal, and was not 
to be performed within one year, and hence is within the statutes of 
frauds. By way of reply to the plea, plaintifif avers that on the fif- 
teenth of January, 1885, the contract of October 1, 1884, was modified 
by agreement by striking out one of its provisions, and that as tbus 
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modified plaîntiff duly performed the same. To the reply there is a de- 
murrer. Obviously, that part of the replj' which allégés a modification 
of the contract on January 15, 1885, is; not a sufSciént answer to the 
plea of the statute of i'rauds. If the pleader inteuded to state that, in 
point of fact, the contract described in his pétition as made on October 
1, 1884, was not made until January 15, 1885, and for that reason the 
plea of the statute: is not tenable, then the reply is in thé nature of a de- 
parture from the original cause of action, and on that ground the de- 
murrer should be sustained. If, on the other hand, thë pleader in- 
tends to adhère to the original averment that the contract on which he 
sues was made October 1, 1884, the plea of the statute remains unan- 
swered, unless we construe the last ckuse of the reply :(which is a gên- 
erai déniai) as intended to be a response to the plea of the statute. We 
think it évident, from thfe form of the pleading, that the pleader in- 
tended to allège the modification of the contract on January 15, 1885, 
as a défense to the plea'of the statute. In other words; we think he in- 
tended to say that the contract on which he>sues was made. oix January; 
15, 1885, insteadof October 1, 1884, as at first allegedv; OUrjudgment 
is, therefore. that the reply is bad, as being a departure from the original' 
cause of action. We accordingly sustain the demurrer. Plaintiff ean 
only avail himself of the facts stated in the reply (if they constitute a 
defiense to the plea) by an amendment of his pétition. The pétition can- 
not be amended by virtue of allégations eontradictory thereof contained 
in the reply. 



Belleville Say. Bank v. Winslow. 
(Circuit Court, B. D. Missouri, E. D. April 25, 1887.X ' 

1. PaeTNHBSHIP— JUBGMEÎTT AGAIÎTSTl-SuiT AOAllîST PaBTNEH. 

Under Rev, St. Mo. 1879, § 658, which provides that " ail oontracts which, by 
common law, are joint only, shall be construed to be joint and several," in 
a suit upon a judginent recoTered against a firm, ail the partners are not nec- 
essary parties. 

2. Limitation of Action— Plbading. 

In Missouri, advantage cannot be taken of the statute of limitations other- 
wise than by plea, except in tho se cases where the statute créâtes ari absolute 
bar by lapse of time, without any exception. 

At Law. Demurrer to pétition. 
Charles W. Thomas, for plaintiflf» 
tT". W. HamiU and Henry W, Bond, for défendant. 

Thayeb, J. The first count of this pétition is upon a judgment re- 
covered in the Southern district of Illinois against the défendant and one 
James H. Wilson, who were partners, and as such, under the firm name 
of Winslow and Wilson, contracted the debt out of which the judgment 
arose. Winslow has been suçd alone upon the judgment. There is a 
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demurrer to the first count for the reason that Wilson is not joined as a 
party défendante the theory of the demurrer being that both parties 
must be joined in the action, inàsmuçh as the suit is founded on a joint 
obligation. But in the state of Missouri, by statute long sinee adopted, 
"ail contracts which, by conamon law, are joint only, shall be construed 
to be joint and several." Kev. St. Mo. 1879, § 658. It foUows, there- 
fore, that the défendant may be sued alone in this jurisdiction, as Upon 
a several cpntract, and that the demurrer is not well taken. The second 
count of the pétition is upon a contract of guaranty of a promissory note 
executêd'fey Winslow and Wilson under date of August 29, 1874. The 
suit having been filed December 31, 1886, more than ten years theré- 
after, there is a demurrer to the second count, for that the action apptears 
to be barred by the statute of limitations. Undoubtedly, the Missouri 
statute of limitations is applicable to the case, but, as we understand the 
rule of procédure in Missouri, advantage cannot be taken of the statute 
of limitations otherwise than by plea, except in those cases where the 
statute créâtes an absolute bàrby lapse of timé,i without any exceptions. 

The case of State v. Bird, 22 Mo. 470, appears to hâve been the first 
case in this state in which the statute of limitations wàs invoked by de- 
murrer, , In that case the action was on a constable's bond, as to -which 
the statute cïeated an absblutè bar to an action by lapse of two yeMf Vvith- 
out any exception, and it was held to be proper to entertain a demurrer 
in that case, solely on thè grôund that the bar was absolute, withoutany 
exception, after the lapse of two years. 

The next case in order of time was that oiMcNair v. Lott, 25 Mo. 19Q, 
in whiôh <5ase itwas held, substantially, that the statute could not bein- 
Voked by demurrer, except in those cases"wherë it plainly appears that 
plaintiffs case is fully stated, and it is clear that he cannot recovér" by 
reason of lapëe of time. 

In the case of Boyce v. Christy, 47 Mo. 70, cited by défendant, the ac- 
tion was upon an indenture given by a master to bis apprentice. As to 
this class of instruments, the statute créâtes an absolute bar, without any 
exceptions, âfter the lapse of two years. Rev. St. Mo. § 4091. In de- 
ciding that case, and holding the pétition tb be demurrable, the court 
refer to the former décision (State v. Bird, 22 Mo. 470,) as controUing 
authority. 

In a still later case, that of State v. Spencer, 79 Mo. at page 316, the 
suprême court restate the rule in StcOe v. Bird, supra, as foUows: " When 
the statute créâtes an absolute bar by the mère lapse of time, without ex- 
ceptipn, the défense [of the statute] may be made by demurrer, if the 
necessary facts appear upon the pleading." 

There is one other casé, Henoch v. Ohaney, 61 Mo. 129, in which a 
gênerai statement is made to the effect that, " when the pétition upon its 
face shows that the time has elapsed in which suit may be brought, the 
defect may be reached by demurrer;" but, as the above-cited case of 
Boyeê v. Christy is alone referred to in support of thé piroposition, it is 
màiûfest that the court merely intended to reaflBrm the doctoné of the 
prèceding cases, namely , that a demurrer wiU lie in thosè cases only where 
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the statute of limitation^ applicable to the case créâtes an absolute bar 
without exception, and the fact; tbat such period bas elapsed clearly ap- 
pears from tÊe face of the pétition. If the statute of limitations appli- 
cable to a given case is the gênerai statute of limitations, and the bar of 
the statute may be avoided by any one of the numerous exceptions men- 
tioned in the act, it is certainly mor^ logical to require ihe défense of the 
statute to be taken by plea, and such seems to be themëaning of the 
Missouri décisions heretofore cited. 

The demurrer to the second count will accordingly be overruled, and 
the défendant will be held to make the défense of the statute by plea in- 
stead of by demurrer. 

Twenty days will be allowed to file a plea or answer. 



Unitbd States v. Teice. 
(DUtrict Oo%rt, W. D. Tenneetee. March 15, 1887.^ 

1, Cbiuikai. Law— Maitiuçatmbnt of Ckbw of Vkssbl— Ebv. St. TJ. S. § 6847 
— "Officbe." 

■ Any one who by authority exercises the function of eontrol over the actions 
of the crew, or any part of it, bygiving direction to their work, is an " offlcer, " 
within the meaning of the Revised Statutes o/the United States, § 5847, and 
is liable to the penalty if hq beat br wound one of the crew. 

8. Samb— Cabb un Jtjdgmknt— "OÂi^AIK OF THE Watch." 

Where the roustabouts belonging to the crew of a steam-boat are divided 
Into watches, and one of their humber is set over them as "captain pf thp 
watch, " with power to direct their work and demand obédience to his orders, 
held; tha,t he is an offlcer withiii the meaning of the statute, (Rev. St. tJ. S. § 
6847,} and may be held to answer a charge of beating and wounding one of 
the crew so placed under his command. 

On Haheaa Corpus. 

H. 0. Anderson, Asst. U. S. Atty., for the United States. 

ff. 0. TTarijiner, for défendant. 

Hammond, J. The défendant "having been held tôbail by a commis- 
sioner to answer for a violation pf section 5347 of the Revised Statutes of 
the United States, application w^s made to the district judge for a war- 
rant of removal to another district for trial,, but, thefè being much doubt 
•whether the facts brought his ofiènse within the statute, counsel was às- 
signed to him, and, by agreemehi with the district attorney, the matter 
was heard as if upon habeas corpus. U. S. v. Bravmer, 7 Fed. Rep. 86; 
In re James, 18 Fed. Rep, 86$, 864. 

The défendant is one of the colored "roustabouts" or deckhands engaged 
on steam-boats to do the work of loading, unloading, etc. He is charged 
with "beating and wounding" one of the crew, another "roustabout," con- 
trary to the provisions of that statute. He is what is known in that serv- 
ice as a "captain of the watch," and it is by reason of that relation that 
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he îs chargea as an officer, and as being, therefore, amenable to the pen- 
alty of the statute, which enacts that"every master (rr other qffker of any 
American vessel," etc., "who beats, wounds," etc., "shall bepunished," 
etc. Rev. St. U. S. § 5347. It seemsthat this " captain of the watch" 
is a kind of foreman or overseer, who, under the supervision of the mate, 
has charge of one of the two "watches" into which the crew is divided for 
the convenience of work, each having a "captain" in charge. He calls 
them "ont" and "in," directs them where to store freights, which pack- 
ages to move, when to go "aboard" or come "ashore," and generally di- 
rects their work; or, to state it in the language of defendant's counsel: 

"It is the practice of the mates to sélect one member of each watch to act 
as the head or chief of that watch. Ordinarily he is so selected becauae of 
his supposed expérience in sueh business, and his fitness to intelligently guide 
and direct his watch in the performance of their duty. fljs wages are gener- 
ally tb<Jse of any experienced • rouster,' and he is classed and paid as a ' rous- 
ten' Among his duties are to call ont his watch when needed, put them at 
work aceording to directions of the mate on watch, guide them in receiving, 
Storing, and delivering cargo; or, in other words, to give his aid and atten- 
tion to systematize the labor of the crew, he himself ordinarily performing a 
part of the duties reqiiired of his watch. He is not known or recognized as 
an ofiBcer by steam-boab owners, but performs his duty in obédience to orders 
and directions given, as occasion requires, by the mate, iS subject to his orders 
as any other «rouster ' is, and may be called by the mate to perform any duty 
that à 'rouster ' may be calleid to perform. The crew look upon him, proba- 
bly, as praotically occupying à superioror quasi sUperior position over his 
watch." 

This fairly représenta the testimony as to the functions of the "cap- 
tain of the watch," and the question is, does the statute apply to a per- 
son occupying such a position? 

It is conoeded that this statute was not intended to punish fighting or 
other assaults committed by the crew upon each other, in which respect 
it is différent from the British act passed in the same year, and about 
the same time, with the same gênerai purpose, which provided for the 
summary punishment of "common assaults on shipboard," (2 McCul, 
Dict. tit, "Seaman," 442;) and, this being so, there ia a wide margin for 
interpretation,whether we look at the lexicographical expressions that may 
be used to represent the meaning of the words in dispute, the technical 
terminology they employ, and the judioial définitions that hâve been at- 
tempted in other connections, or seek the more contracted mischief to be 
prevented than the punishment of aU béçiting and wounding on ship- 
board, by confining the statute to the suppression only of the abuse of 
authority; for I take it that whatever may be said of the effect of section 
4611 of the Revised Statutes of the United States, abolishing flogging, 
passed many years later, it was not the intention of this statute to curtail 
the lawful authority of the master or other officer in charge of ! the ship 
to inflict reasonable corporal punishment. And when, in our search for 
the real mischief congress had in mind to remedy, we turn to an exam- 
inalion of the màster's authority in that regard, wefind that in faot only 
tke master, and not any other officer whatever, excèpt when the master 
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was not: on board and some other exercised bis powersy had any rigbt 
to strike or punisb in any other way, one of tbe crew. Wboever inÔicted 
the punishmeht, be it by ohe. blow or more, or by some other kind of 
punishment, could only dbthat by order of the master, specifically given. 
One exception there was tb this, and that was that the mate or other 
oflBcer, in charge of the pàrticular business might, by a single blow, 
stîmulâte instant and prompt obédience in the performance of a given 
acty which could not await an application or complaint to the master. 
Of course, I do notconsider hère the niceties of this very interesting sub- 
ject,,nor attempt to express the full nature or extent of the master's 
powers, nor any of its limitation^ through the right of sanctuary in tlie 
prow of a vessel or a further retreat, after which, eveii as agairist the 
master, the seaman pursued might strike his pursuer without incurring 
the barbarie penalties for striking an oflicer, as the gênerai statement 
above made is sufficient for the présent purpose. 2 Browne, Civil & 
Adm. Law. 160; 1 Conk. Adm. (M Ed.) 427'-4àS; U. S, v. Taylor, 
2 Stim. 585-588; Fullér v, Côlby, 3 Woocïb. & M, 1; U. S, v. Prèman, 
4Mason,511; IJ.yg. y/&KMis,'2Curt.l94. ,", 

, Now, in vléw of this condition oï th© law, that only the master could 
punish or had authority to strike, and of the conceded fact that it was 
not intended by this statuts to denounise aM beating on shipboard, it 
would not be ah unreasonable construction ôf the words *' or other officer, " 
as ùsed in the section, to hold that theywere intended to designate soi^e 
ohe substituted for the master; and exercising his pôwers in his absence, 
so that the section would read, that "every master, or other officer exer- 
cising his powers, whd beats," etc., "shaU be pimished," etc.; thus con- 
fining the statute to theprosecution of an abuse of his (^umxI avihority by 
the commander of the vessel, and leaving ail other niisconduct by the 
master or other officer where the common assaults among the crew are 
left, to be otherwise redressed, outside of this statute. As, if the mas- 
ter and one ofthe crew should fall out over a game of cards, and thé 
master should "beat" and "wound" the other, he would not be guilty 
under this aot» the afiFair not being within the scope of his officiai con- 
duct gita master; so, if any but thei master, or one acting as rûaster, 
should "beat" or woUnd another, he would notbe liable, nomatterwhat 
other relation might exist, or what might be the occasion of the beating; 
and looking to the phraseology of thé statute about "imprisoning" and 
^'withholdingsuitable food," and ^'inflicting cruel and unusual punish- 
ment," etc., describing clearly a commander's acts, and belbnging only 
to the master, or one acting in his place as such, there is great force in 
this interprétation as thé one that meets the technical requirements of 
statutory construction. 

This being a pénal statute, I should not hesitate to adopt that construc- 
tion but for a conviction that congress did not really intend to so nar- 
rowly limit the remédiai eflfects of this ibeaeficial act. The common in- 
terprétation of the words used go further than that; the evil then exista 
ing extended beyond that, and the général scope of the législation which 
had preeeded this a«t demanded more tilan this interprétation, would im- 
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ply. Congress, as the English parliameht, had been long engaged in 
Bupplyiiïg'Something of a code of laws of the sea, intended to advance 
commerce, but more to nurture âble-bodied and efficient seamen, for use 
when needed in time of war;. anditiie gênerai purpose wds to mitigate the 
rigors of sea-seivice, and make it more attractive, by protecting the sea' 
men from personal injury. Thèse injuries were not inilicted alone by the 
master, as such, as they geneiially were in the beginning, when theabove- 
mentibned powers and duties of the master were established. Then he 
was not much removed in social position from' the rest of the crew, 
worked among and was in constant contact with them, great as was his 
authority,. Afterwards the master became less a, part of the creWj and 
had become, when this act was passed, and has since far more bécomej 
separated from such duties, which are now mostly.devolved on undef- 
officers who control the men while he exercises onlyi^ gênerai supervis- 
ion, lintil now the master of a vessel is more like a naval commander of 
a ship thaa like the old-tirae master. Coiigrese no doubt had in vîew 
this modem style of.sea-servlce and that of our lakesand rivers, to whieh 
the act applies, where the master does not beat his créw but leavesit tb 
the mates and "captains of. the watch," and did not hâve in view the 
ancient laws, upon which this narrow construction is based. 

The leamed counsel for the défendant bas not contended for the nàrrow+ 
est construction, but does insist that the words "or pther officer" raiust be 
Umited to the recognizfed office^a of a vessel, as known to the service, oallf 
iûg attention to the différences between océan navigation and that ©four 
rivers; yet^ if We getaway from the interprétation already noticed, there 
is no guide in the technical rules of construction that; direct us to the 
meaning of the words used in their relation to the subject-matter. iThe 
Word "officér"^ is very elastic. As applied to the military establishments 
of the army and navy, it would be more defiriite, përhaps, and sonie* 
■«vhat so as applied to the civil establishments, where there are certain m- 
dicia of authority to point them out; but we hâve only to look thraugh 
adjudicated cases to see that, as used in statutes, the term often oannot 
be 80 çonfined. And evén.by common understanding in the army and 
the navy, aS well as the civil service, there are distinctions, social; techt 
nical and arbitrary, that frequentiy influence the judicial détermination 
of statutory and other adniinistrative régulations. The marine service oa 
board ships and steam-boats furnishes fewer of the usuâl indicia of interr 
pretation, or of the intention to be implied from the mère use of the wordsj 
than thèse others, for the obvions reason that the offices are privatein their 
origin and characteristics, and the duties attabhed are altogether afbi- 
trary, in every respect whatever. Each ownér of a vessel may estabUsh 
any and what officers he pleases, caU them as he will, and distribute the 
service and duties as he may. ehoose, and the rank and social relations 
may be what any one may wish who bas the power to regulâte the subject. 
Custom very largely, no doubt, and to some extent légal or statutory régu- 
lations, m»y enter into the particular organization as a controlling influ- 
ence; but, giving thèse é31 the considération posaiblei and the fact re-. 
mains that substantially the o^anizatioh of jliie ship's Company is arbit 
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trary, and the owner may make iii quite at his will, particularly below 
the master. He must hâve engineers, pilots, etc. , no doubt; but whether 
thèse éhall be "officers" who hâve social rank and distinction as suchon 
board, or be only part of the "seamen," the "crew," or the "men," etc., 
is purely discretionary with the owner, or, at most, regulated by arbi- 
trary custom among themselves. 

Learned counsel cite from the books which name the "officers" of a 
ship as "master, mate, boatswain, surgeon, pilot, and supercargo;" or as 
"master, pilot, carpenter, carabita, purser, cook, and harbor watchman;" 
or as "master, mates, pilot, boatswain, coxswain," etc.; and "surgeon, 
purser, eook, steward, cabih-boy, carpenter, cooper, engineers, and fire- 
men.» Jac. Sea Laws, 120*128; Fland. Shipp. 33; Curt. Seam. 3-6; 
1 Gonk. Adm. 107. But, as counsel say, thèse are rather subdivisions 
according to the duties performed, or classifications of the marines into 
those who are common seamen and those who hold inferior officiai po- 
sitions, or do hot belong to the essentially maritime classes at ail, than 
the désignation of the recognized o^er* of a vessel. Manifestly, thèse 
désignations would net furnish any criterion for the interprétation of 
this statute, and just as plàinly, as it seems to me, will any other recog- 
nized classification or ranking fail to meet the requirements of this statute. 
Certainly , there can be none based on the social distinctions which would 
be satisfactory. Why should a pilot, for examplé, who, away from the 
wheel, has control of nobody, be amenable to this statute because he is 
recognized asan "officer," eatswith thecaptain, and associâtes with him, 
while the steward, who beats and wounds a cabin-boy under his control, 
escapes because he is not recognized as an officer and does not associate 
with the captain? ; ; i 

The prîmary signification Of the word "officer" will include this "cap- 
tain of the watch," and it is often used in that primary sensé in statutes, 
and isbyjudioial construction extehded to include like positions. One 
of the eàrliest définitions of the word " officium" is "that fonction by virtue 
whereof a œan hath some employment in the affairs of another, asof 
the king or ataother person." Oowell, Dict. h. t. Again: "It is said 
that the word 'o^tMJi' priucipàlly implies a duty, and, in the next 
place, the chaîne of such duty; and thatit is a rùle that where a man 
hath to do with anôther's affairs against his will, and without his leave, 
that this is anhgice, and he who is in it an officer." King v. Dr. Bumell, 
Carth. 478; 4 Jac. Dict. 433, tit. "Office;" 2 Toml. Diot, 664 ; 2 Abb. 
Dict. 200. 

In Stme v. U. S., 3 Ct. Cl. 2&0, a foreman of laborers at wOrk upon 
the public grounds was held to be employed "in his office," in relation 
to an approjyriation for those endployed "in his office" by the commis- 
sionéf in charge; and in Oom. v. Wyman, 8 Metc. 247, a statute pun- 
ishing for etûbeiademënt 'Hhe Oashier or other officer'":,was held to in* 
clude ail àbove and bélow thatofficel" who "are withia the mischief in- 
tended toiibe prevented." Many other cases migbt bé'cited, but thèse 
are sufficient; and it would seem that the juditial définition always con^^ 
forms to an; enlarged or restricted interprétation, according to circum- 
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stances, the reasonable rule being to give that effect to the act which it 
shall appear from the words used, and the object to be accomplished, 
that the législature wished should be done. Nor is the rule of strict 
construction for pénal acts against this method of interprétation. U. S. 
V. HaHvoeU, 6 WaU. 385, 396; U.S. v. Mattock, 2 Sawy. 148, 151; The 
Bolina, 1 Gall. 76, 83; U. S.v. Winn, 3 Sum. 209. In the last case cited 
Mr. Justice Stoby construed this very statu te, and, upon similar reason- 
ing to that I hâve used, held that the chief officer next below the captain 
or master was under the protection of the statute as one of the "crew." 

Upon the whole, I am satisfied that any one who by authority exer- 
cises the function of command over the actions of the crew while on 
duty, or of any of them, is an ofl&cer pro hac vke, and liable to the pen- 
alties of this statute, as such, if he violate its provisions. So construed, 
the statute secures the purpose of congress to protect the seamen or 
"jrouBterô," and ail on board who, being of thé crew» are under the bond- 
agé of obédience to authority, from any abuse of that authority; while 
the more restricted construction would permit the evil to continue by 
allOwijig the "officers" to ddegate the beating and wounding to under- 
lioga having ail the power of officiai place, with the right to exercise it, 
«id yet no responsibility such as this statute imposes. None but the 
master ever had the power to punish, or bas now, but if any assume it 
by virtue of his office, be that office what it may,' thereby he bex?omes, 
to ail latents and purposes ûf this statute, amenable to «11 the petial ooa> 
. Boquenoes, if he abuse that power which he assumes. 

The défendant will be held to answex. 



Uneted States v. EaoAit. 
{(Krmit Ovwrt, E. D. Mitsowi, SI. D. Mardi 20, 1887.) 

VOTBBS— RbOISTBATIOK— DUTIBS OF EeCOBBKB OF ! VPTBBS. 

Under the registration law, applicable to the cit^ of St. Lotiis^ Missotiri, 
(Sess. Laws Mo. 1883, J). 38,) a deputy i-ecorder of votera for a ward of said 
dty is not obliged to register a perscin merely because he applies for registra- 
tioa and takes the oatbprescribed by section 3 of said act. Such offlcer may 
reject an applicant for registration who ha» taken the oath, if hè is aware 
thàt tiie applicant hasnot trùly stated in hig oath and entered on the re^s- 
tration book the number of his résidence. Aceordinffls held, that an indict- 
ment under section 5512 of the; Bevised Statutes of the United Btates against 
a deputy recorder of voters for a ward of said éity was not deJnurrable which 
Chargea that said offlcer, àt a registration fora congressional electioh, know- 
ingly and willfuUy registered one A. B. as a duly^qualifled voter tJien and 
fhere residiag at number "207 North 12th strèet, " in the Tenth ward, he, the 
laid défendant, well knowing that said A. B. did not réside at said number, 
and Was hotentitled to be re^stered therefrom. Setd.fwffur.thBX although 
tite applicant for registrajiioa resided in the Tenth ward and was a qualiâed 
voter therein, that the registration offlcer could not lawfully permit him to 
regtstër or register him firom a itreet number ia said ward wheré h« did net 

T«glâ«.' 

iBjfUabv» by the OotirU) 
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On flemurrer to indictment mnder Rev. St. U. S. § 5512, for fraud- 
ulent fegistratàon. , 

IMnas P. Bashaw&nà D. P. Dyer, for the United States. 
Wl C. Marshall, for défendant. 

Thayee, J. This indictment iÉ framéd under that clause of section 
5512, Rev. St. U. S., which makes it an offense if any.ofiicer of registra- 
tion "knowingly and willlully registers as a voter any person not entitled 
to be règisteriâd.'? The statute concerns the act of the oiBcer in know- 
ingly permitting,tb«nameof a person to be placed on the registration 
book ià'his charge, when the person is not entitled to be so registered. 
Aûjndictment'Uiider this clause ofsection 5512, wliich merely used the 
language ofttie statute, that the défendant knowingly andiwillfully regis- 
tered A; B. aS a voterj he, the said A. B., not being entitled to be regis- 
térédj as thé défendant Wéll kriew, would be clearly bad;- The défendant 
fihoùld hài*e Btotice of the précise charge he is calledupontomeet." The 
îndiotrnent; besides using the langQage of the 8tatute,;should show thé 
gTdund of the votèr's disqualification to be registered; as thathè is a 
minor , a non^resident of the precincti, alîën , or some other ground of di&- 
Éiiîalifîcaîtibn. So mueh may be cbhceded. Tlie indietment now before 
ti:s'empiloys''tlïé sfeitiltôry ianguage above recited, bût it spécifies no 
mattër disqualifying the voter from having his name put on the list, 
aà'it -wés placed j excëpt thait he did not réside at "No.^ 207 North l2th 
St.," the place of résidence specified on the registration book. , Foraught 
this indictment shows, he may hâve beéU' a person possessing ail the 
qualifications of a voter within the precinct where registered; such as 
âge, citizenship, etc. 

The précise question we hâve to détermine, then, is whether, when the 
voter presented himself to the défendant for registration, and gave his 
place of résidence as "No. 207. North Twelfth street," and took the stat- 
utory oath, which, among other things, required him to state that he 
lived at the place he had deajgnated in the registration book, the de- 
fendant could rightfully accept him as a voter residing at such number 
— -that is tosay, permit him to enter his name on the book as of such 
ïesidence, whenjn point of fact ti^e défendant knew, aa the indictment 
«barges, that the address given by ithe voter was false. In other words, 
the question is whether such act on the defendant's part was, within the 
meaning of the fédéral statute, (section 5512,) registering a voter not 
entitled to be registered. 

;: It hais been urged that, undér the act concerning the registration of 
voters applicable to the city of St. Louis, (vide Sess. Laws Mo. 1883, 
j),. 38,) a recorder or deputy-reoorder of voters is obliged to accept and 
register any perg^ji who taJces thé oath prescribed by thç third section of 
jsaidaot; that a person whoi takes the oath is entitled, without let or hin- 
:derance, to be l'egistered, so far as the registration ofSeer isconcemed. 
'ïhis'po^ifibix J3ç{éarlyiifttèhahIe'.^'^^^^^T^ recorder and deputy-recorder of 
voters are ofBcers appointed to examine and pass upon the qualifications 
of voters. To this end they are authorized to administer both the oath 
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required of voters by the third section of the act, "and ail other oaths 
necessary in the registration of voters," (vide sections 5, 11, Sess. Laws 
Mo. 1883, pp. 40, 41.) The fonctions of recorders of voters are active, 
not passive. The act in question clearly contemplâtes that they may 
refuse, and that it is their duty to refuse, to register persons not entitled 
to be registered , or not entitled to be registered from places where they 
apply for registration, (vide section 7, Sess. Laws Mo. 1883;) and they 
are only subject to prosecution for refusing to register a voter when they 
"willfully and maliciously or corruptly refuse to register a person en- 
titled tobe registered." Vide section 8, Sess. Laws Mo. 1883. 

It is furthermore urged that the act in question does not, in terms, 
require a voter, when ajjplying for registration, to give the street pum- 
ber of his résidence. Hence it is argued that if the number of his resi- 
dencçi as given by a voter is erroneous, but the voter nevertheless résides 
within the precinct where he offers to register, ànd possesses the qualifi- 
cations of § voter, the recorder or deputy-recorder may lawfully register 
him, althoùgh the number of thé voter's résidence is erroneous^ and is 
known to be erroneous to the registration ofBcer. It is even cbnténded 
that it is the recorder's duty, under such circumstances, to accept the 
voter. This position we regard as equally untenable. : 

The third section of the aot above referred to prescribes a form pf regi- 
istration book to be used, wherein are contained appropriate columns 
for the names d,nd résidences of the voters. The oath taken by the voter 
requires Mm to state that he lives at the place designated by him in the 
registration bôok. Section 7 of the act makes it a felony to willfully 
register at a place or number of a street where the voter does not ré- 
side. 

In view of ail thèse provisions, it is obvions that a voter under the 
State laws is not entitled to be registered at a place within a precinct 
where he doés not réside, and that a registration officer is authorized, and 
that it is his duty, under the state laws, to refuse to register a voter as 
of a place where he does not réside. Certainly the act never conterh- 
plated that a recorder should accept a registration with knowledge that 
the person applying for registration had committed a felony in placing 
bis name on the list of voters. It is also obvious that if, with knowl- 
edge that a voter bas given a false résidence, he accepts him, or suflfers 
him tobe borne on the registration book as a voter residing at a place 
where he does not réside, he becomes guilty of the offense described in 
the fédéral statutes, (section 5512,) — of registering a person not entitled 
to be r^istered. 

Thé demurrer niust be overruled. It is so ordered. 
v.80F.no.7— 32 
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United States ». Eagan. 

.; {(Hreuii CouH,.E. B.Mùtouri, E. B. March 38, 1887.A 

1. VoTîJiB— Fbaudxjlbnt Rbgistbation— Ikdictment. 

_ Plaping a Qumber of fictitious names on tàe registration list at the same 
time and place constitutes but one offense. 

2. Samb— Unçbktainty — Répugnance. 

An iudictinent charging that the défendant "en tered and registered seven 
names as names of persons who had then and there applied to him * * * 
to be registered, "etc., "when, in truth and in fact, noperaons represented by 
said names had applied to liim, or takea the oath, " etc., is neither uncertain 
nor répugnant. 

On Spécial Demurrer. Indictment under Rev. St. U. S. § 6612, for 
fraudulent registration. 

Thomix JP. Baahaw and D. P. Dyer, for the United States. 
W. C. MarshaU, îoi défendant. 

Thayeb, J. The demurrer in this case is spécial, and to the firat 
count.of the indictment, on the ground'—i^rst, that it states more than 
one offense in: the same count; secmd, that the ayerments of the count 
are répugnant;, and, third, that they are so vague and inçonsistent that 
défendant is not advised of the précise charge he is called upon to meet, 
and cannot prépare for trial. The count to which exceptions are taken, 
in substance charges the défendant (who was a deputy-recorder of voters 
in the tenth ward of the city of St. Louis) with having placed on the 
registration book in his custody seyen names as names of persons who 
had appeai»d before him and taken the oath required of votêrs, and ap- 
plied for registration, when, in truth and in fact, no such persons ap- 
peared ortoofe oath, or applied to be registered. In other wôrds, thé 
charge is that of pladng fictitious names on the r^stration lists. 

It is urged that, because the indictment in one count charges the en- 
try on the lists ôf séven fictitious names, that it therefore states as maiiy 
separate and independent offenses. This.would be trUe, no doubt, if the 
seven names were plaeed on the lists ori différent occasions; that is, on 
•différent days. But inasmuch as the indictment shows that the names 
were so entered at the same time and place, to-wit, on September 1, 1886, 
we are of the opinion that it constitutes but one offense, and is properly 
charged as such. The unity of the offense is not broken by the num- 
ber of alleged fictitious names sô pld-ced on the lists, whether it be one 
or seven, so long as the act is single; that is, doilé at the same. time and 
place. The other points of the demurrer are even less tenable. The 
charge contained in the count is plainly that défendant " entered and reg- 
•istered seven names as names of persons * * * ■^v}lo had then and 
there applied to him * * * to be registered," etc., when, "in truth 
and in fact, no persons represented by said names had applied to him, or 
had taken the oath," etc. 
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We see nothing repugnajit in the count, and we may further add that 
there is no uncertainty in the charge which need put the défendant to 
disadvantage in making bis défense. The demurrer is accordingly over- 
ruled. 



TJhited States v. ZeisIaER. 
{Circuit Court, K D. Illinois. March 14, 1887.) 

1. LOTTBBIBB— MAILUia ClRCirLABS— InDICTMEKT. 

The effect of Rev. 8t.U. 8. § 3894, prohibiting the mailing of lottery circulars, 
etc., ia to make any matter coucerning lotteries unmallable, and to subject 
the sender of any such matter by mail to the penalty thereiu provided. 

8. SaMBî— FliOATING MONICIPAL BoHDS. 

When a city or a govemment, in order to make an inducement for pepple 
to buy their bonds, holds ont large prizes to be drawn by chance, or deter- 
mined by lot in the manner in which piizes are usually determined in honestly 
conducted lotteries, the -mailing of circulars concerning such drawings, past 
and future, is a mailing of lottery circulars, within Rev. 8t. U. S. § 8894. 

Indictment under Rev. St. U. S. § 3894, for sending a lottery circu- 
lât though the mails. 

W:0. Ewing, U. S. Dist. Atty., for the United States. 
Kraua, Brochet & Mayer, for défendant. 

BMiDôËTt, J. The défendant is charged by the indictment in this 
case with willfully and knowingïy depositing in the post^office of the 
United States, to be conveyed by mail, a circulât concerning a lottery; 
that is to say, a circular addressed to one August Muller, entitled "Fort- 
une, Authentisches Central Ziehungsblatt," and concerning divers lotr 
teries therein mentionéd. Upon the trial the défendant admitted send- 
ing the circulars through thé mail as charged, and a verdict of guilty 
was rendered; whereupon défendant entered a motion for new trial, and 
in arrest of sentence, on the ground that the matter sent through the 
mail did not concern or relate to a lottery, within the meaning of section 
3894 of the Revised Statutes, under which the indictment was found. 
Section S894 reads as follows: 

"No letter or circular concerning lotteries, so-called 'gift concerts,^ orother 
similar enterprises, ofltering prizes, or concerning schecies devised and in- 
tended to deeeive and drfraad the public, for the purposeof obtaining money 
under f aise prêteuses, shall be carried in the mail. Any person who shall 
knowingïy deposit or send anything to, be conveyed by mail, in violation of 
this section, shall be punlshed by fine of, not more than $500, nor less than 
$100, with costs of prosecutipn." 

The effeet of this statute is to make any matter concerning lotteries 
Tinmailable, and subjectg the persons sending such matter by mail to the 
penalty therein proyided. It appeârs from the proof .that the city of 
Vienna, in the empire of Austria, in 1874, issued bonds for 100 guilders 
each, to theamount of 30y000,000 guilders, to be refunded within 50 
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years in accérdanee with thie drawing plan attached to eacH bond. The 
bonds were divided into 3,000 séries, and each bond showed the séries 
to whiçh it belonged, and its number in its séries. The bond» drew no 
interest, and quarterly drawings were to be made from a wheel of fort- 
une, and the nurnbers drawn irom such wheels determined thè bonds to 
be paid within three months from such drawing, and the amount to be 
paid on each. At each drawing, say 1,200 numbers, corresponding to 
the number of the bonds, weré drawa from the wheels of fortune. The 
number first drawn entitled the holder of the bond corresponding to 
that number to a very large prize, — say, for the earlier drawings, of 
200,000 guilders, and for the later drawings something less, say about 
150,000 guilders; but the ûrst-drawn number al ways tookthis large prize, 
which varied, according to the time of the drawing, from 200,000 to 
150,000 guilders. There was also àt each drawing a prize of say 50,000 
guilders, which went to the holder of the boiid corresponding with the 
second hùmbér drawn frOm the whéel; a third prize of 10,000 guilders, 
which went to the holder of the bond corresponding to the third number 
drawn; five prizes, of 1,000 guilders each, which went to the holders of 
the bonds corresponding to the fourth, fifth, sixth, sëvènth, and eighth 
numbers drawn; and twelve smaUer prizes, of 400 guilders each, which 
went to the holders of the bonds corresponding to the next twelve numbers 
drawn; and the holders of ail the other bonds indicated biy the numbers 
drawn at each drawing wére entitled to be paid 130 guilders on' each 
bond, which canceled and paid such bonds. I havé described thé prizes 
provided in the drawing plans for each drawing during the first 10 years, 
which included the quarterly drawings from July 1^ 1874, to April 1, 
1884. The later drawings varied somewhat in the amounts of the prizes, 
but the prizes were ail determined by lot, in the same Way as those I 
hâve described. 'l'or illustration, at the last drawing, which was to take 
place March 1, 1924, the largest prize was 150,000 guilders, the nëxt 
10,000 guilders, the next 5,000 guilders, 5 of 1,000 guilders each, 125 
of 250 guilders each; and the remaining 3,586 bonds would get 200 
guilders each; so that a purchàser of one of thèse bonds had the chance 
to draw, within a very few months after their issue, 200,000 guilders, 
or 50,000 guilders, or 10,000 guilders, or 5,000 guilders, or 1,000 
guilders, or 400 guilders, or the amount of the face of the bond and 30 
guilders. 

The circulars which the défendant sent through the ma,il armounced 
the results of drawings ftom tipe to time, and annouriçed when the next 
drawing would take place, not only in regard to thèse Vienna, city bondg, 
but divers other bonds issued by other European cities and govemments, 
without interest, and payable ^i'th prizes according tb schemes or draw- 
ing plans substantially like the Vienna bonds. 

If thèse drawings determined only the time when thèse bonds would 
be paid, I should say that the mare determining of that time by lot or 
drawing woUld not give them the Characteristics of a lottery; but when «. 
city or a government, in order to make an inducement for people to buy 
fheir bonds, holds out large prizes t6 be drawn by chance, or determined 
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by lot in the manner in which prizes are usually detennined in even an 
honestly conducted lottery , it seetias to me it cornes clearly and distinctly 
-within the inhibiting clause of the statute under which this indictment 
is found. The mère readiiïg of otle of thèse bonds, and the drawing 
plan annexed to it, which is put in évidence, shows that it was the in- 
tention to stimulate the sale of thé bonds by thèse large prizes, which 
were to be determined- at every drawing, and which every holder of a 
bond had the chance of obtaining ; and hence it seems to me that the 
purpose of the.scheme was not only to détermine by lot when the bonds 
should be paid, but also to détermine certain extraordinary chances to 
the holders of the fortunate nùnibers drawn. The mère fact that thèse 
bonds are authorized by the law of a foreign country, and sanctioned by 
the pol^cy of Buch country, does not, as it seems to me, in the least de- 
gïèe a^ect the question in this case. In Govemcfrs oftlve Ahis Home, etc. , 
V. American Art Union, 7 N. Y^ 228, a lottery wasidefined to be "a 
schéma for the distribution of prizes by chance ;" and the same défini- 
tion is given in Thamm v. People, 69 111. 160, and Dunn v. Peqpfe, 40 
111.465. 

The bonds in question certairily involved a lottery, within the mean- 
ing of the cases I hâve cited, arid many rnore to the. same efFect m'^ht 
also be quoted. The circular sent throijgh the naail was intended to ^n-: 
duce persons to purchase and deal in thèse bonds with the hope oï t)e- 
coming the lucky winners of some of the high prizes to be distribiited 
at each, drawing; and the fact that the purchasers of the bonds, were, by 
the drawing plan, to get back their principal, and in the aggregate what 
is équivalent to a verj'^ small rate of interest upon that principal, does 
not, as it seems to me, change the character of the transaction, or relieve 
it from the characteristic fealures of a lottery; that is, that high prizes, 
ont of aU due proportion to the attiount of money paid for a bond, were 
to be drawn for, and distributed by chance' among the holders of thèse 
bonds, in the same manner as the prizes are determined in an ordinary 
lottery. *: 

> The motion for a new trial is overruled, and a fine of $100 imposed 
upôn the défendant. I make this fine the lowest that the statute will 
ailoW, because this seems to hâve been his first oS'ense, so far as this 
court is advised^ and the défendant has perhaps acted under the àdvice 
of bounsel, upon the belief that the scheme did not impinge upon the 
statute of the United States. 
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The Sebvia. 

The Noordland. 

NicolijS V. Thb Seevia. 

CuNARD s. s. Co., Limited, v. The Nooedland. 

iDUtriet Court, S. D. Nw> 7orh. April 4, 1887-i;) 

1. Collisioiî-^Bbtwbbn Steambbs — Qbtting ttndbb "Wat — Backing out op 
Slip— RuLBS of Navigation, whkk Appucablb. 

A steam-propeller while backing out of a slip, and two-thirds of a mile acroBS 
the river upon a deflned course, for the purpose of tuming about, is not en- 
titled to the immunities of a vessel getting under way, but is bound by the 
rnles of navigation as respects other vessels. 8o far as practicable, the ruies 
are to be appiiéd according tû her line of motion, treating, for the time being, 
her stem as her head, and her starboard side as her port side. 

8. Same— Ghanob of Couksb bt RÉvEEsiira. 

A baclîing steamer, proposing to change her course by rêVersing, is, upon 
stopping hér engine for that purpose, in a situation analogous to that of sail- 
Tessels tacUng when beating in .similar rivers or narf ow streams, and, like the 
latter, is bound to use reasonable, dispatch in order not to mislead or obstruct 
other vessels navigating in the Vicinity. 

8. Samb— STOPriNS AND BackiSch-»Ri8K of Colusion— When it Abises. 

A vessel bound to keep out of the way has a ri^ht to assume that the other 
vessel will perform her duty, and pursue the ordinary and customarv course 
according to the spécial circumstances. She is not bound to stop and reverse 
until there is reasonable cause' toapprehend some danger of collision. 

L Same— Case Stated. 

The steamer N. , 480 f eet long, backed out of her slip at Jersejr City, straight 
across the North river, for the purpose of tuming down and goinç out to sea. 
When in mid-river, her propeller was stopped, when she gave a signal of two 
whistles indicàting that she would go ahead under a starboard wheel. The 
steamer S., 630 f eet long, was at the. same time coming down the North river, 
neàr theNèwTork shore,aad sawthe N. when she stopped her propeller, and 
understood hér purpose. The 8; contînued going down slowly not more thatl 
800 or 1,000 feet from the New York shore, there being other vessels between 
hfer and the shore. The N. continued running out her stem way, did not set 
her engines in motion for two minutes after they were stopped, then put them 
ahead at half speëd, and two minutes afterwards at f ull speed. Withiu a min- 
ute after» the how of the 8. struck the round of thCiN.'s stem not over 800 or 
1,000 feet from the New York shore. The instructions of the N. were not to 
go more than two-thirds across the river. ' 8he considerably exceeded thatlimit 
and it was nc^Usual to go so near unless the navigation was clear and unob- 
structed. Thp S., when she saw that the N. did not go ahead, as was expected, 
stopped, and afterwards backed at full speed, and was nearly still at the col- 
lision, while the N. still had a little sternway. Ileld, that the two vessels 
were to be judged according to the ordinary rules of navigation, treating the 
N. in référence to her line of motion, and that the N.wa8 8olelyinfault(l) for 
coing so near the New York shore unnecessarily ; (3) for exceeding the usual 
limits in such navigation ; (3) for not using reasonable dispatch in going ahead 
after she had signifled her intention to do so in mid-river; (4) because the S. 
had noreason to apprehend any collision, as she could not anticipate that the 
N. would continue backing so far; (5) and because the 8. did ail that was in 
her power after she had any reason to apprehend danger of collision. 

In Admiralty. Cross-libels for damages resnlting from a collision. 
Owen & Gray and Frank D. Sturgis, for the Servia. 
Biddle & Wàrd and John E. ParaonSy for the Noordland. 
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Brown, J. The above cross-libels were filed to recover the damages 
fiustained by the respective owners of the steamer Noordland, of the Red 
Star Liûe, and of the steamship Servia, of the Cmiard Làne, through a 
collision which took place between those steamers in the Hudson river, 
at about 2:44 v. m. of January 30, 1886, some 200 or 300 yards from 
the ends of the piers, and about opposite Liberty street. Both steamers 
had started to proceed to sea upon their regular trips. The Servia had 
backed out of her slip at the foot of pier 34, North river, and had got 
tumed about and straightened down river, when near the New Yor^ 
shore ofif Chambers street, while the Noordland was at the same time 
backing across the river ftom out of her slip at Jersey City for the pur- 
pose also of tuming down river. The wind was moderate from the north- 
westward. The Noordland's jib and staysail were set to aid in tuming 
her bows to the southward, and a tug was aiso employed on the port side 
of her stem in order to shove her stem up river as much as possible, and 
oounteracttheefifectof the right-handedpropelleroftheNoordland in back- 
ing, which wouldnaturally cant her stem down, and her bow up. When 
Bhe had reached about mid-river, her engines werestopped to allow her to 
runoutherstemway. At about the time her engines werestopped, asig- 
nal of jtwo whistles was given to the Servia, meaning, as the captain states, 
that the Noordland would starboard her wheel and go tlihead. i The Servia, 
at that time, was as he estimâtes, about four lengths up river, that is, nearly 
2,100 feet distant^ and, as the pUot says, bèaring three or four points ait 
of their beam. Two minutes afterwards, aa the log would indicate, the 
engines of the Noordland were put ahead, and the Servia's engines in 
the mean time were reversed fùU speed. The Servia's stem, however, 
stmok the round of the fantail of the Noordland's Stem, some 15 feet 
forward from its extrême end, and penetrated the Noordland about 15 
feet, doing her very considérable damage, and to the Servia but slight 
injury, on the starboard only. 

The Noordland claims that the Servia was in fault because the latter 
had the Noosdland on her starboard side, and was therefore bound to 
keep out of the way, which she did not do. The master pf the Servia 
considered that he had the right of way because he was on the starboard 
side of the Noordland, and was as near to the New York shore as it was 
safe for the Servia to go, and because the Noordland had no right to 
«orne by backing so near to the New York shore as to, prevent vessels 
passing up or down. 

The raies of navigation cannot be applied iiterally to vessels backing. 
Thetermç do not fit. A ship's starboard side is always her starboard 
side; her port side^s her port side, whether she is going ahead or astem. 
If the Noordland were intending to back across the Servia's path, each, 
having the other in fact upon her own ^'starboard side," would, by the 
letter of the crossiûg tule, (article 16, old rule 19,) hâve been bound to 
keep oUt of the way of the othei^; while by article 22 (old rule 23) each 
would haye been bound to kçep her course, which is a contradiction. The 
Eule as to Crossing courses présupposes that, if A. is on B.'s starboard 
side, B. must be (hi A.'s port side. It follows, therefore, that the case 
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of a vessel backingmust either be tréated as caam omhsus under the rules, 
or else the statutory rules must ba applied in référence to the vessel's 
line of motion, for the time being,, treating her stern, whileshe is back- 
ing, as her bow, and her starboard side as her port side.ii The latter re- 
suit would, I thiiik, follow if thô case.were regarded. as not provided 
for by the statutory rules. It would then be govemed by. the maritime 
rules prevailing anterior to the statutory enactments; steamers being 
treated like sailing vessels with a free wind, the one having the other on 
the starboard side of her, line of motion being required . to keep out of 
the "way, and the other to keepiher course. In the case of The GalUeo, 
28 Fed. Rep. 469, it wasobserved' by the circuit judge that "itis doubt- 
M whether the ninéteenth rule of nia/vigation appiies to a case where a 
rvessel under steam, lying nearlycrdss^wise neaj the middle 6f a navigable 
Channel, is not on a defined course' çrossing that of anothei* vessel under 
steam, and having the latter on herstarboard side, but is: attempting to 
tum about by biacking, and theii going forward for short distances." 
Sucb maneuversj resteicted Within- nàrrow limita, seareely/ amount to 
lÈore than an attepipt to get under .wày; and the crossing rule would not 
seem applicable to a steamer j more thian to a sail- vessel, that is not fairly 

nndér way. ■ ■ ^ 

1 The Noordland in this case, howéver, was not in the situation of a 
yessel getting under way, or of a vessel without a deftned , course. She 
Wished, indeed, to get headed to the southward in order to proceed 
'ddiwn the bay. . Instead of using any of the varioue practicable methods 
ifor doing so at her slip, or in its iïntnediate vicihity j she preferred to 
Tan back about two-thirds of a mile" nearly straight across a busy thor- 
oughfàre, to a point from which,-tipon going ahead, she could swing 
round in one sweep to her desired: course. During this long stretch 
bâckwards, her engines were working astern at half speed for six min- 
utes, and at full speed for three minutes. The practice is common. 
Her course was, in gênerai, well definéd; it was her intended course, 
and was understood and anticipated by both vessels, except as to its 
limits. In purâuing such a long baokward course for her own conven- 
ience, a steamer is not entitled to the immunities of a vessel that is 
merely getting under way, but must be held subject to the rules of nav- 
igation, so far as practicable, applied according to her own line of motion; 
otherwise she would be allowed to navigate a considérable distance sub- 
ject to no rule whatever, to the imminent péril of ail other vessels. 

If, therefore, the Noordland had a right to back across the path of the 
Servia, and run so near to the New York shore, and was designing to do 
80 J or if the Servia had any just.reason to suppôt that such was the 
Nbordland's intention, I should be bound to hold the case covered by the 
crôséing rule, (article 16, old rule 19,) and the Servia oonsequentJy in 
fflUlt for not having kept out Of tilè way, by. stopping in time, as she 
■iînight hâve done, and doubtlôss woUld hâve done, had she anticipated 
that the Noordland would back so far. But I am satisfiedj upon ail the 
évidence, eonsidering the usage and the practice as regards backing, and 
the circumstances and necessities of navigation in this harbor, that not 
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oiily-îiad the Noordiand no right to back so near to tte New York shore 
as she did, but that it was not the intention of her master or of her pilot 
to do so; that they did not intend to cross the path that the Servia was 
taking, near the New York shore; and that the oflScers of the Servia had 
no reasOn to anticipate the Noordland's near approach, but had abundant 
and spécial reason to the contrary ; and that as soon as they had any 
reason to apprehend danger they did ail they could to avert it. 

The master of the Noordiand testified that his instructions were to Tun 
about two-thirds across the river, and that for that purpose he stopped 
the reverse action of his engines at about mid-river. The signal of two 
whistleswere given to the Servia, as the master says, at about the same 
time, meaning that he was going to starboard his wheel and go ahead. 
The pilot says he sounded this signal just before stopping. The engi- 
néer'a log shows that it was two minutes after the reversed action o£ the 
engines were stopped before they were put ahëad. The signal appears to 
hâve been heard by the lookout of the Servia, but not by her ofE,cer8 on 
the bridge. They saw her propeUer8top,however, when the Noosdland 
was about in mid-river, and understood that it was her intention to go 
ahead under a starboard wheel in order to get headed down thebay. 
Capt. McKay, of the Servia, testified that it was the practice "to burrow 
well on the New York side. If the river is perfectly clear, they corne 
well across,— one-half or one-third across, or just to clear the wharves." 
The nearer the backing steam-ship can come towards the New York 
shore, the more convenient it doubtless is for her to reach her southe^ly 
course by a single sweep. Tînt it is in no way easential that she should 
come much bè^fond mid-river ; certainly not more tban twù-thiïds across, 
which was the limit, according to the Noordland's instructions. 

At this time the river was not "clear of vessels," since not only were 
there other small vessels in the vicinity of the wharves, but tjie Servia, 
one of the véry lafgest that come into this port, was approaching near, 
and was entitled to more considération from the Noordiand than smaller 
vessels. It would be a most unreasonable claim that a vessel of the size 
of the Noordiand, neariy 500 feet long, might without any necessity ap- 
proach the New York piers so as practically to obstrUct navigation there, 
or render it perilous -while she was lying athwart the stream, and until 
she should change her course, and go ont of the way. Her duty was to 
make her opérations in tuming as safe to other vessels, and as little of 
an obstruction to navigation aa was reasonably practicable. This plainly 
required her to leave a reasonably free passage for vessels to go up and 
down near the New York shore. The practice testified to, as well as the 
Noordland's instructions, agrée in this conclusion; and the évidence 
leaves no doubt that it was the expectation on each of thèse vessels that 
the Noordiand would conform to this rule. 

The weight of testimony is clearly to the effect that the stem of the 
Noordiand, at the time of the collision, was certainly not over 300 yards 
from the end of the piers, and probably considérable less. The river 
there, from pier to pier, is about 4,400 feet wide., She had crossed, 
therefore, about four-fifths of the stream. Besides a great number of 
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witnesses from the Servia, who éstimate evèn a nearer approach to the 
New York shore, the witnesses from two ferry-boats that wfere waiting 
near by for the passage of the Servia, and the witnesses from the tug 
abreast of and to the eastward of the Servia at the collision, seem to me 
to leave no doubt on this point. The Servia, having first obtained her 
southerly course near the New York shore, continued to shape her course 
as near to the shore as I cari find was safe or justifiable for a vessel of 
7,000 tons. At the collision, when she had almost stopped by revers- 
ing, she was estimated at not over 100 yards from a tug and other'ves- 
sels to the eastward of her. From this it appears that the course designed 
and takèn by the Servia lay about a quarter of a mile to the eastward of 
the position of the Noordland when her propeller was stopped reversing, 
preparatory to going ahead and turning to the southward. i This distance 
was observed by the officers of the Servia, and the Noordland's intention 
to stop and go ahead was observed, and was understood by the Servia'a 
officers, as clearly as if they had heard the two blasts given at about the 
same time by the Noordland, anddesigned as an assurancejof that inten- 
tion. In that situation, the Servia had the right to assume that she was 
safe in going on as she did. There was no apparent danger. There waa 
no apparent crossing of courses designed, — no apparent ppssibility that 
the Noordland would interfère with the Servia 's course so far to the east- 
ward. Aside from the blasts of the whistle not heard, the practice testi- 
iied to, and the stopping of the Noordland's reversed propeller in mid- 
river, were a praotical assurance to theServia that the Noordland would not 
crowd upon her course. The Servia shaped "her coursé so as to give the 
Noordland a wide miftrgin, and more than she needed. The Noordland 
had abundant space and means for goihg ahead , as her movements and her 
signal showed she intended, and there was nothing to prevent her accom- 
plîshing her apparent intention. It was her évident duty to do so. 

In the case of The Ulster, 1 Marit. Law Cas. 234, Lord Chelmsford 
in the privy council says of the TaguSj which, though crossing the Mer-, 
sey, was intending to turn down the stream, that the Ulster."waé entitied 
to take for granted that the Tagus, intending to turn her head down the 
river, would resort to ail the means proper for the purpose, and would 
hâve no difficulty in succeeding in her object. The Ulster pursued the 
safe and proper course of not shifting her helm, under the reasonable 
éxpectation that the Tagus would do whatshe evidently proposed to do, 
and which she had the means at command of accompiishing." And on 
that ground the latter was held wholly in fault. 

In the case of The Baltic, 2 Ben. 98, where the steam-boat Flora was 
backing out of the slip at pier No.: 1, East river, and coUided with the 
ferry-boat Baltic, Blatghfobd, J., says: 

"The Baltic did everything she ,wafi bound to do, by slowing to half speed, 
and then stopping, and then backing, to avoid the collision. That she did 
not do more — as, for instance, that in^teâd of stopping at once the moment 
Bhe saw the Flora backing at a distance off which then was perhaps half a 
mile, she slowed to half speed— was no fault on her paît. She could hâve 
had no reason to suppose that the Flora would keep on backing so as to 



THB SKRVIA. 607 

make a collision probable. She slowed to half speed tbe moment she saw the 
movement of the Plora, and she stopped and backed as soon as she had any 
reasonable ground for apprehending that a collision was imminent. There 
was nothing in view from the Baltic as a cause for the backing of the Flora, 
and nothing to indicate that there was or would be ajieceasity for the Flora 
to back to the extent she did. " 

See, also,. The W. C. Redfield, 4 Ben. 227, 233, 234. 

The observations quoted in each of the above cases seem to me pre- 
cisely applicable hère. When the Noordland stopped her propeller ia 
mid-river,,a quarter of a mile to the westward of the course that the 
Servia had shaped for herself, and four minutes before the collision, the 
Servia had. not the elightest reason to suppose that the Noordland would 
back 80 far, nor was there the slightest necessity foï it. The Servia was 
already going slowly, not more than at the rate of from four to six knots. 
Shortly afterwards her engines were stopped, — ^a proper measure of pre- 
cautioo, as was observed in the case of the Baltic, A little afler, seeing 
the Noordland still going astem, her engines were reversed full speed; and 
at the collision it is évident that her headway must hâve been very 
nearly stopped, or so heavy a vessel would hâve penetrated the Noord- 
land (Bven more than she did. In the case of The Ada, 28 Law T. (N. S.) 
825, reterred to by the çounsel for the Noordland, the vessels were prop- 
erly held to be crossing, because both had to reach the pilot-boat as a com- 
mun point, which both could not occupy at once, and from which each 
was to go ahead upon the same course. 

The true cause of the collision was the unnecessary and unjustifiable 
delay of the Noordland in putting her engines ahead after she had stopped 
reversai in mid-river. I think the Servia's witnesses are probably mis- 
taken in supposing that the Noordland's engines again backed afterwards. 
But the log shows, as I hâve said, that, after stopping in mid-river, it 
was two minutes before they were put ahead at half speed, and two min- 
utes more before they were put full speed ahead, — the latter probably 
not a minute before collision. From the statement of the pilot that the 
Noordland's speed, when she stopped backing in mid-river, was only about 
two and one-half knots, it is possible that this great mistake as to her 
speed backwards may hâve induced the fatal delay. The évidence leaves 
no question in my mind that at that time she was going at the rate of 
five or six knots. The Noordland was but nine minutes in passing from 
the mud bank just outside of her wharf, at the start, to the middle of the 
river,— ^ distance of some 2,000 feet. For three minutes during the 
last part of this interval her engines were going full speed astern. Two 
ferry-boats also left their docks at Jersey City a short distance only be- 
hind the Noordland, and, according to the testimony of the witnesses, 
they did not materially approach her in reaching the middle of the river ; 
and the distance from mid-river to the place of collision, some 1,200 or 
1,40^ feet at least, was passed over in foiir or five minutes, though her 
engine waS going half speed ahead from two to three minutes. Thèse 
circumstances altogether leavè no doubt that the Noordland in mid-river 
piust hâve been going at the rate of five or six knots. In proportion, 



508 FBDEBAL EEPOBXEB. 

however, as her spééd was cori^idénible, was her duty to be diligent in 
starting ahead after she had stopf),çd her engines backing, when likely to 
iuter/ere with the passage of vessels on the New York side, I can find 
no excuse for— i%8{, the delayoftwo minutes in putting her engines at 
half speed ahead; and, second, for the delay of two minutes morebefore 
putting them full speed ahead. 

A steamer backing, as in this case, for the purpose of reaching a point 
from which she may go ahead, and swing around upon her desired 
course, when she has nearly jreached the point desired, and the usual 
position for changing, and when she indicates her purpbse by stopping 
the propeller's backward motion, is in a position substâûtiàlly analogous 
to that ôf a sailing vessel in beating, that indicates, in thé' usual place of 
tacking, that she is |oing to taok and come about. The obligation of a 
sailing vesse! in that situation isto use reasonablé'dispateh in coming 
about in order not tô obstructiftor to mislead other veèsels obliged to 
navigate in refereùce to heir. 1 Pars. Shipp. & Adm. 578, 579; 2%e 
Empire Statèj 1 Ben. 67, 60. There can be no doubt, I think, that a 
similar duty, and for the same rêason, rests upon a steamer backing 
across a river, and designing to change her course. Otherwisè vessels 
in her neighBofhood could not know upon what they must count, nor 
whether to attempt to go upon one Side of her or to the other. The 
Noordlandv froim the time she reachéd mid-river, and had indicated her 
intention of going ahead, instead of using reasonable diligence in dolng 
so, was, as it seems to me, dilatory to the last degree. This madeall the 
just calculations of the Servia futile, and, as I think, was the sole respon- 
sible caupe of the collision. 

The Servia rôversed, as requiréd by the approachîng rule, (article 18, 
old rule 21 ,) as soon as she had any reàson to apprehend danger, and, 
as I hâve said, was very nearly stopped at the time of the collision j 
while the fact that the wound in the Noordland's hull shows that its after 
edge is much more inclined towards the horizontal than the forward edge 
is, and the further fact that the rubbish inside the Noordland is aU piied 
along the forward line of contact, and none along the after line, as well 
as the injury to the Servia's starboàrd bow bnly, prove pretty conclu- 
sively that the Noordland inust hâve had some sternway even at the mo- 
ment of collision. The Servia's bbws were probabiy panted a point to 
the westward thïough the influence of her propeller while reversing. 
But I do not think this had any material effect in producing the collis- 
ion, or that the vessels would hâve cleared but for this slight change of 
hefiding. The canting was in fact caused by the swinging of the stem, 
and the rotating point is always much nearer the stem than the stern. 
Her forward movement, while she was backing, was but slight, — not 
enough tomaké any material difference in the position of her stem on a 
line eaat and west. 

Finding that the Servia did; ail that the law requiréd of her, and was 
without fault, and that the collision arosethrough the unjustifiable delay 
of the Noordland in going aheàd, I must dismiss the Noordland 's libel^ 
and allow a decree in favor of the Servia, with costs. 
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Thb Stelvio.' 

Phelps and others v. The Stelvio. 

1 

(District Cowt, E, D. Neui York. March 24, 1887.) 

1. OHA^WraïKrPAKTT — StETBDOBE'S CHABGES— CUKBENT EÀTB8— Agekemknt aS 

TO Rates— Brbach of Chabter. 

Where a charter-party provided that the cargo of green fruit should be dis- 
charged by a stevedore named by the charterer at current rates, and the cbar- 
|;erer had guarantied that the stevedore would charge no more than current 
rates, and the stevedore had set up his tackle, held, that it was too late for the 
mastâ: to insist upon an agreement as to what rates vrere current, and the ves- 
selwftB Uçkble to the charterer for his damage sustainedby the waster's refusai 
to prbceed with the discharge. 
8. ÀdmibaIiTt— Stipuiation for Valtje — Exoebitant Demand of Dàmases 

— GOMPENSATION PaiD STIPUI.ATOBS— SET-OfF. 

An exorbitant demand of damages in a libel will be relieved againstoft 
summary application to the court therefor, and a claimant who fias given 
bonds for the f uU amouïlt of such claim is theref ore not entitled to set <ifE 
against libelants' damages the amount paid to the stipulators as compensation 
for signing his stipulation for value. 

In Admiralty. 

IMo, Rud)samea & Hubbe, for libelants. 

E. B. Gonvers, for claimants. 

Benedict, J. I am under the impression that the clause in the char- 
ter-party providing that the cargo should be discharged by a stevedore 
named by the charter, at current rates, did not authorize the ship, be- 
cause notinformed of the rates which the stevedore named by the char- 
terer intended to claim to be the rates current, to refuse to discharge the 
cargo at the appointed time. The cargo was gteen fruit, as to the dis- 
charge and sale of which the custom is peculiar; and when a compétent 
Bteyedoré hâd been duly named by the charterer, and the time for the 
discharge of the fruit had been fixed, and the trade was in atteudarice to 
examine the fruit according to custom, the refusai of the ship to proceed 
with thé disCharge of the cargo because the stevedore declined to assent 
to certain rates as current was a breach of the charter, and rendered the 
ship liable for the damages caused to the libelant by such refusai. 

But, if I amwrong in this, it is plain that after the master of the 
Bhip had accepted the charterer's guaranty that the stevedore would 
charge no more than current rates, and had permitted the stevedore to 
eet up his tackle in order that the discharge might be made at the ap- 
pointed time, it was then too late for him to insist upon an agreement 
as to whafrirâtes were current, and refuse to discharge because an agree- 
ment as to the rates was not made. The libelant is therefore entitled to 
recoveï the damages sustained by him by reason of the refusai of the ship 
to discharge the fruit at the time appointed. 

'Keported by Edward Q. Benedict, Esq., of the Kew York bar. 
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The point is made thât the sum of £40.0.7, paid by the claimanis 
to the stipulators as compensation for signing the stipulation for value, 
should be set ofif againsl the damages, because the amount demanded in 
the libel is excessive and exorbitant. As to this I hâve only to say 
that, notwithstanding the practice has been approved by the English 
courts, I am not willing to countenance this method of obtaining relief 
from an exorbitant demand in the libel. The practice of this court is, 
on summary application therefor, to relieve against injustice attempted 
by œéans of an exorbitant demand in the libel, and to discharge the 
vessel from custody on a stipulation for value in a proper amount. In 
view of this practice, the claimants incurred an unnecessary expenditure 
when stipulators for the fuU amount claimed in the libel were procured, 
without effort to obtain a discharge of the vessel on a proper stipulation. 
In the case of The Indiana, 22 Fed. Rep. 925, the court, when requested 
to withhold costs because the demand in the libel was exorbitant, de- 
clined to do so, upon the ground of the ease with which the respondent 
might bave had relief by application to the court. 



The Shelbourne.' 
QuiNN V. The Shelbouene. 
iBiatrict Court, B. D. 4labama. March 30, 1887.) 

1. Maritimib Liens— Seambn's Wases— Rbmedt in Rem and in Pbesonam. 

Rev. St. U. S. §§ 4580, 4546, afEord seamen a simple and coat-saving mode 
of recovering their wages 1£ they are not paid within 10 days from the time 
when they ought to be paid, or if any dispute has arisen between the mas- 
ter and seamen touching wages before the expiration of 10 days; but it doea 
not prevent a seaman from maintaining an action at common law for the re- 
covery of his wages, or having immédiate process ont of any court having ad- 
miralty jurisdiction wherever the vessel may be found, in case she shall hâve 
lef t the port of delivery, where her voyage ended, before the payment of wages, 
or in case she shall be about to proceed to sea before the end of 10 days next 
after the delivery of her cargo or ballast, or in case his wages hâve not been 
paid within 10 days after the time when the same ought to hâve been paid. 
S. Same— SuMMONiNa Master. 

The terma of the statute aïe not mandatory, but permissive; the worda 
"may summon the master" are to be construed as meaning "is at liberty to 
aummon, " and the remedy thereby provided is cumulative, not exclusive. 
8. Same— Secubitt fob Costs. 

Security for costs is not required in cases of this character. 

In Admirai ty. Exceptions to libel. 

Siniih & Gaynor, for libelant. 

0. L. âc H. T. Smith, for respondent. 

TouLMiN, J. The libel in this case is for seaman's wages, and they 
are claimed to be due because of alleged breaches of the contract of hir- 
ing. It is averred that the articles under which the libelant shipped, 
provided for voyage not to exceed 18 months, and to be made between 
ports in the United Kingdom of Great Britain and Nova Scotia, in 

*Eeported by Théodore M, Etting, Esq., of the Fhiladelphia bar. 
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British America, and it is claimed that there was a déviation from 
this voyage; that the libelant was subjected to cruel treatment, and that 
there were other breaches of the contract which entitled him to his dis- 
charge, and to the payment of his wages; that he bad demanded thèse 
of the master, and they had been refused him. He prays the court to 
decree him the payment of said wages and costs. The libel shows that 
the ship took on a cargo at West Bay, Nova Scotia, to be delivered at 
Bordeaux, France, and was there discharged about October 1, 1886; 
thence proceeded on a voyage to South Pass, New Orléans, United States, 
on or about December 3, 1886; and after a few days proceeded thence 
to the port of Mobile. On the third January, 1887, the libel was filed. 
There is no allégation in the libel as to when the wages were due, nor 
when they were demanded by the libelant and payment refused, and no 
allégation that 10 days had elapsed after the time when the wages ought 
to hâve been paid, and no allégation that a dispute had arisen between 
the master and libelant touching wages. There are exceptions filed to 
the libel, on the ground that no security for costs was given by the libel- 
ant, and that he was a foreign seaman; that it is not alleged that 10 days 
had elapsed after the time when the wages ought to bave been paid; and 
that the master of said ship was not summoned, either by the district 
judge where the vessel was and is, or before any judge or justice of the 
peace, or commissioner of the circuit court, to show cause why process 
should not issue against said vessel, and that it was not certiâed to the 
clerk of the district court that there was suflficient cause of complaint on 
which to found an admiralty process; but, on the contrary, such pro- 
cess was issued without such proceedings and certificate. 

I overrule the first ground of exception. The practice in admiralty 
is to exempt seamen from giving security for costs on account of their 
presumed inability to do so. 

We will now consider the other exceptions, and, first, that on the 
ground that it is not alleged in the libel that 10 days had elapsed after 
the time when the wages ought to hâve been paid. As soon as the voy- 
age is ended, and the cargo or ballast fully discharged at the last port of 
delivery, every seaman shaU be entitled to the wages which shall be then 
due according to his contract ; and whenever the wages of any seaman 
are not paid within 10 days after the time when the same ought to be 
paid, or any dispute arises between the master and seaman touching 
wages, the district judge of the district where the vessel shall be, or a jus- 
tice of the peace, or a commissioner of the circuit court, may summon the 
master of such vessel to appear before him, and show cause why process 
should not issue against said vessel. Rev. St. §§ 4530, 4546. Under 
the statute, as a gênerai rule, no proceeding against the vessel can be 
had until the lapse of 10 days after the time when the wages ought to 
hâve been paid. But there are three exceptions to this rule: As where 
any dispute shall arise between the master and seaman touching wages; 
where the vessel shall bave left the port of delivery, where her voyage 
ended, before payment of the wages; or in case she shall be about to pro- 
ceed to sea before the end of the 10 days next after the delivery of her 
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cargo or ballast. In either case the sêaman may hâve immédiate process 
outofany court havingadmiraltyjurisdiction; and, in the first event, — 
that is, where any dispute has arisen^ — he may apply to a district judge, 
justice of the peace, or comraissioner, for process. The allégations of 
the libel do not bring this case under either of the exceptions mentioned, 
Hence, in order to maintain this libel, it must show distinctly that thfc 
wages were due, and ought to hâve been paid, 10 days before the pro- 
cess was sued out of this court against the vessel. 

In my opinion, it was not necessary that the master of the vessel 
should hâve been summoned by the district judge or a justice of the 
peace or a commissioner of the circuit court to show cause why process 
should not issue against the vessel, before admiralty process could issue, 
nor was it necessary for it to be certified to the clerk of the district court 
that there was sufScient cause of complaint on which to fbund an ad- 
miralty process. But, after the lapse of 10 days from the time the 
wages were due, the libelant had the option to proceed by application to 
the district judge or a commissioner for a summons to the master, or to 
apply directly to the admiralty court for its process. The language of 
the statute is, the district judge or commissioner "may summon the 
master." What is the meaning of the auxiliary verb "may" in this 
statute? I. take it to mean to be at liberty to summon; to be perniitted to 
summon. I construe the statute as authorizing the district judge or com- 
missioner to summon the master, and not as requiring him to do so. 
This is an enabling statute. It affords a cumulative, not an exclusive, 
remedy. It is permissive, not imperative. I am sustained in this con- 
struction of the statute by the original act passed on this subject, and 
frbm which section 4546 of the Revised Statutes was framed. By référ- 
ence to that act it will be seen that the language there used is: "It shall 
be lawful for the district judge or commissioner to summon the master," 
etc. That he is permitted and authorized to summon the master is 
clearly the meaning. By the gênerai law, when the seaman's wages were 
due and payable, he had the right to immédiate process out of any court 
having admiralty jurisdietion for the recovery of his wages; and he had 
not the right to the simpler and less expensive proceeding of applying 
to" the district judge or commissioner for a summons to the master, as 
now provided by statute. While this statute furnishes the seaman a 
simple and cost-saving mode of recoyering his wages if they are not paid 
within 10 days after the time when the same ought to be paid, or if any 
dispute has arisen between the master and seaman touching wages be- 
fore the expiration of 10 days, it does not prevent him from maintain- 
ing an action at common law for the recovery of his wages, or having 
immédiate process out of any court having admiralty jurisdietion whei^ 
€ver the vessel may be found, in case she shall hâve left the port of de- 
livery, ■where her voyage ended, before payment of the wages, or in case 
she shall be about to proceed to sea before the end of 10 days next after 
the delivery of her cargo or ballast, or in case his wages hâve not been 
paid within 10 days after the time when the same ought to hâve been 
paid. The William Jarvis, 1 Spr. 485. 
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PooLE aid another i;. West Point Buttée & Cheise Ass'n and others. 
(Circuit' Court, D. Nebraska. March 38, 1887.], 

1, CotJB''r^ — ReOehàè ^ JTnHswcTiON — CiTizSNSHn' — SUIT BT PabtnbrShip— 

BoîÙB'MEiWiiRS PiiAiHTiFFB AKD SowK Défendants. , 

À bfll 'wàlà filéd in the fédéral court in 'thé' name of thè fpUr members «om- 
posing the firm of -Kent & Co., two of ■whom, Eent and Young, -weié citizens 
ôf New York, the atate in which several of the défendants resided. Objection 
being anticipated to the jurisdiction of the court, because some of the plain- 
tifEs and some of the défendants were thus citizens of the samé stâtè, an 
amended bill was flled by Poole antî Sherman, two of the partners, making 
Young and Kent defendaiJtp. : It appeareij that, ^l)Ji(>u^Jt; the four weie part- 
ners, their business was conducted by two bouses, onie in Chicago, niànaged 
by Poole and Sherman, and oneiii' New York city, inéliaged by Kent and 
Young; that the action arose out of a certiflcate of stock which liad bfeen 
pledged to Kent and Young by the défendant, a debtor of the New York 
:liousg,,^n(| that the New York house. being indebted to ,^e CJiicago hovise, 
haatï^nsf èrréd thé debt and' stock security in çàyment. Kent and Young, on 
being-ttiadêdefjBndants, flled an answer disclaiming ail interest in the stock. 
Beld, tliij!^ ,might be made défendants, and there was thereafter no objection 
to the jurisdiction of the court attaching. 

2. CoRPOEATipNs— Incbbase op Stock— Statùtobt REQirmÉirBNTS. 

Éjcl inereàse in the capital stock of a corporation, alth^ugh not madé witli 
the f ormalitiea required by a fttate statute, is binding uppn the stockholderS: 
and the «>rporation, where it, appe^rs that the increas^ was made with tne 
consent'of ail tie stockholdérs. " : »] 

8. Same—Assbts— Trusts— Cheditobs—Stockholdees. 

' A^ t)e'tweeht"hé credJtorsbf a corporation and its StockholderS, the property 

will in eqmty be first appropTlated to the payment of the creditors; the funds, 
, of a çojrporatipn are a trust f und for the payment of itç debts, and the , stock- 

holders havé iio rights until af ter the creditôrs are paîd. 

i. SÀME— PEBFEKÉÏlb CbBDITOBS— MOKTGAGE BY BtrPBBraTBiNDENT. 

One haviiig money on deposit with a corporation purpôsed to withdraw it, 
but permittedit to remain npon the superintendent,who was left in charge of 
the aflairs of the company, execùting to him a chattel mortgage. HekL, al- 
' though the superintendent may hot hâve been legally authorized to make the 
mortgage, yet, considering the loose and irregular way in which the business 
of the corporation was managed, and that he was left in charge of aftairs, an^ 
the équitable character of the claim, the mortgage must be allowed to bé 
valid, and, the corporation proving insolvent, the mortgagee is entitled to 
priority as a seoured creditor. 
6. Bame— Money ^dvancbd to Président. 

A bank advancéd money directly to a corporation, and also to the président, 
to be expendçd for the beneflt of the corporation, which sums were recognized 
as debts by the corporation, and: were attempted to be secured to the bank by 
each stockholder assigning his shares in the corporation. Held, equity would 
treat both suins as debts due by the corporation to the bank. 
6. Same— Prepeirénce op Salary- Assi&neb of Stock. 

A stockholder who so assigned his stock to pay the bank' s debt, and after- 
wards took a bill of sale executed by the superintendent upon certain personal 
property df the corporation tosecure his salàry as gênerai manager, is not en 
titied to en force tne bill Until the bank is paid; nor bas an assignée of his 
claim aiiy better rights in the matter than he has. 
1. Same— Subscriftion Featjdtjlently Indtjced— BtookholdbbandPromoter. 
An action by a stockholder, against the insolvent corporation, to bave his 
share of the assets set apart to him before the claim of a particular créditer 
should be paid (by whose fraudulent représentations he allèges he was in- 
duced tp become a stockholder) is not a proceeding to dissolve the corpora- 
tion, and it is hot necessary for him to allège his previous eiïorts to iaduce 
the corporation to bring the action. 
V.30F.11O.8— 33 
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8. Samb — Pledgee of Stock a Shaeeholdeh. 

Where shares of stock in a corporation are assigned by a debtor to bis cred- 
itor as collatéral security for the debt, and are duly transferred on the books 
of the Company, the créditer becomes a stockholder, and entitled to ail the 
rights of such. 

9. Same— Ultba Vires— EsTOPPBii. 

The stpckholders of a corporation having acknowledged the liability of tha 
Company for a particular debt, they cannot afterwards repudiate it on the 
ground that it was in excess Qf the indebtedness which the corporation was 
authorized by law to coutract. 

In Equity. 

0. N. PoweU and E. B. Govld, for complainants. 

F. r. i?a7isom, for recèi ver Middletown Bank. 

J. L. Webster, for défendant association. 

N. B-nmer, for Chancey. 

Bbewer, J. This is a wreek. Gross mîsmanagement, culpable dis- 
regard of the extent of corporate power, and of the regularity of cor- 
porate proceedihgs, unquestionable dishonesty, and false représentations 
hâve caused what might be expected, and now, in this court, in this 
case, hâve corne many parties, each seeking to save something from the 
gênerai wreck/ It is very difficult to work through such a confused 
mass, and détermine the real facts, and adjust rights and liabilities on 
an équitable basis. Let me outline the principal facts. 

On May 13, 1878, the West Point Butter & Cheese Association was in- 
corporated undër the laws of the state of Nebraska. By its charter its 
capital stock was $25,000, divided into 250 shares of $100 each. By 
the same charter its indebtedness. was limited to one-half of the capital 
stock. The six shareholders and incorporators were B. D. Brown, W. 
B. Eager, Chauncey Haie, T. King, J. J. King, and J. A. Brown. The 
latter soon assigned his stock to his brother B. D. Brown, and the entire 
stock was owned by the five in the foUowing proportions: B. D. Brown, 
105 shares; W. B. Eager, 35 shares; Chauncey Haie, 35 shares; J. J. 
King, 30 shares; Thomas King, 45 shares. At the organization thèse 
five gentlemen were elected directors, and by them B. D. Brown was 
elected président; W. B. Eager, vice-président; C. Haie, secretary; 
Thomas King, treasurer; and J. J. King, superintendent. There was 
no subséquent élection of officers, and thèse gentlemen therefore contin- 
lied in ofRce during ail the transactions involved in this case. 

The purposes of this organization were disclosed in the third article 
of the charter, which reads: 

"The gênerai nature of the business to be transacted by this corporation 
shall be the manufacture of butter, cheese, flour, feed, raising stock, buying 
and selling stock and real estate, and buying and selling grain and flour, and 
for the transaction of such other business as may be deemed conducive to the 
beat interests' of this association. » 

On October 20, 1879, it leased from the West Point Manufacturing 
Company its property, consisting of real estate, with mills, machinery, 
etc., for a term of one year, at a rental of $300 per month, payable 
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monthly in advance. By thelease it hàd the privilège of adding ahy 
ipachinery, or making any improvements, with the right of removing 
such machinery atid improvements at any' time within 60 days after the 
tèrmination of thelease. Though tMs leaae was but for a year, it Was 
in fact continuëd without furthei* writiïigS until the commencement ôf 
this suit.' This manufacturing company had a capital stock ôf $500jG00, 
diyided into shareS of $25 éach. Thomas King, the treasurer of the as^ 
sociation, was the président of the Middletown National Bank, located 
at Middletown, New York. iHe and Brown were, prior to the incorpo- 
ration of the association, the owners of certain real estate in the state pf 
Nèbraska. Théy were the promoters and organizers of the association, 
and transfenred to it that reâl estate as property with which to commence 
its opérations. Brown, the président of the association, was evidently 
a bold and reckless speculator, with many irons in the fire. Besides 
the business of the association, he bought and conducted a bank, bought, 
eold, and shipped grain, was engaged in building an elevator, and in 
perhaps othèt enterprises. He borrowed largely from the Middletown 
Bank, used large sums in increasing the property and business of the 
association, as well as improiving the property of the manufacturing com- 
pany. He Seems to hâve been the responsible manager of both the as- 
sociation aiid the manufacturing company, borrowinig money, contract- 
îng debts, and making improvements and purchasës, without any direct 
authority from the directors. In 1883 the properties of the association 
had largely increased, so that by an inventory they amounted to $160,- 
000. Gn September 21, 1883, by consent of ail parties, at a meeting 
of the directors, the capital stock of the association was increased to 
$250,000. Brown, who had a year before purchased and since been 
runnihg the Elkorn Valley Bank, turned that into the association at 
$80,000. He agreed to add $10,000, taking for thèse two properties 
$90,000 in stock of the association, the balance of the increase stock 
was distributed prorata among the five stockholders, giving to Brown 
667 shares, to Eager 189 shares, to Haie 189 shares, to J. J. King 162 
shares, and to Thomas King 243 shares. 

Nothing was paid into the association by thèse several stockholders 
for thèse additional shares, but they were distributed among them by 
consent of ail, and on account ôf the increased value of the properties 
of the association. The formalities required by the statutes of Nè- 
braska with respect to an increase of the capital stock were not complied 
with; but, as this increase was made by the consent of ail the stockhold- 
ers, it niust, as to each of them, and as to the corporation, be consid- 
ered as valid and binding. Duiing the forepart of 1883, Brown's in- 
debtedness to the Middletown Bank, amounting to sorae hundreds of 
thousands of dollars, much of which was borrowed and spent for the 
benefit of the association and manufacturing compaby, the bank was 
notified by the government inspecter that this amount of indebtedness 
must be reduced. To secure so much of the indebtedness as was for 
the benefit of the association, each of the five stockholders assîened in 
writing hfe' stock to the Middletown National Bank. The 105" shares 
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originally issued to Brown had been tlieretofore by hîm assigned to a 
bank at Indianapolis, of! which William H. English was président; but 
Brown, representing that he had lost this certificate, pbtained a dupli- 
cate from the association, and assigned the duplicate tcthe Middletown 
Bank. In October, 1883, Brown obtained from tjie Middletown Sank 
the certificate for the 800 shares issued to him on account of the Elkorn 
ValleyiBank, claiming that it was, never his intent to assign that to the 
bank, and depositéd it with the firm of E. A. Kent & Co., of New 
Yorlc city, as collatéral security for moneys to be advanced to him. 
Upon thia security they did in fact advance several thousand dollars. 
In the fall of 1884 the MiddLçtowïi, National Bank suspended, and the 
coUapse of the association came.. And there are nqw before the court 
fiye parties,' insisting upon rights in the property. , At the institution of 
this suit a receiver was appointed, and the property taken possession of, 
ahd is now in the custody, of the court. The first of thèse parties is the 
crbss-complainant, the reoeiver of the Middletown National Bank, who 
daims as creditor secured by the aasignment of stock heretofore referred 
to. Second. The plaintifs, Poole and Sherman, two members of the 
firm of iKent & Co., who claim that they alone are entitled to the benefit 
of the 800 shares of stock left as collatéral; that the firm took that col- 
latéral by virtue of and in reliançe upon représentations made by the 
officers of the Middletown National Bank, over whose claims as a cred- 
itor they thereby insist that they are entitled to préférence and priority. 
Third. D. W. Glancey, who claimS as a depositor in the Elkorn Valley 
Bank, ^and secured by a qhattel mortgage given by the association through 
J. J. King, its superintendant. Fourih. W. B. Eager, and his assignée, 
John Wannamaker, who daim as creditors secured by a bill pf sale ex- 
eçuted by said King as: superintendent. Fifth. The manufacturing corn- 
pany, and John D. Ndigh, its président, who çlaim ;that the company 
should not bebrought into this suit, and that no accounting should be 
had as tp the transactions between the association and the company. 

, There are two questions presentpd at the outset, affecting the jurisdio- 
tion of this court. The original biH was filed in the name of four mem- 
bers of the firm of Kent & Co. , two of whom, Kent and Young, are 
citizens of I^few York, the state in which several pf the défendants réside. 
The présent and amended bill, in the name of Poole. and Sherman alone, 
as complainants, makes Kent and Young défendants, and allèges that 
the sole interest in the stpck. aboyé referred to is in them. Now, the 
daim is that, as a matter of fact, ail of the members of the firm of Kent 
& Co. are interested in this stock, and should be plaintiffs; that, where 
someof the plaintiffs and some of the défendants are citizens of the same 
«tate, this court has no jurisdiction; and that the substitution of Kent 
and Young from the position of plaintifis to that of défendants was 
wrongful, çoiHii^ive, and simply for the purpose of giving this court 
jurisdiction. ■ ■ 

The façts i» respect to this matter are thèse: There was a firm of Poole, 
Sherman & Co. doing business in Chicago, and another of Kent & Co. 
doing business in New York city. The same parties were members of 



rOOLE V. WEST POINT BUTTEE & CHEESE ASS'N. 5i7 

both firmg. In fact it was the same firm doing business in two places 
under différent names. The New York house advanced the money aiid 
received the stock. It lost in its business, while the Chicago house 
made money in its. There has been no final setUement and division 
between the parties, but, before the original bill was filed, the New York 
house. being in need of money, asked and obtained several thousand 
dollars from the Chicago house, and sent to them, with other property, 
this stock. The only witnesses who testified, being Kent & Young, the 
citizens of New York, and the managers of that branch of the business, 
tsetified that they intended to transfer this stock to Poole and Sherman, 
the Chicago members of the firm, personally as security to them for the 
môney advanced, and for the balance which thèy are satisfied wiU be 
found due by themselves to them on the final adjustment of the part- 
nership affairs. They hâve also filed an answer disclaiming any interest 
in the stock. Under thèse circumstances, it seems to me, it would be 
resting upon the letter and ignoring the spirit of the transaction to hold 
that they were still legally interested in this stock, and for that alpne, 
after ail that had been done, to dismiss the case as outside the jurîsdic- 
tion of this court. 

2. It is insisted that this is a proceeding to dissolve a corporation; 
that equity has no jurisdiction over such an action; and also that what- 
ever rights the plaintiffs are seeking to assert are rights vested in the cor- 
poration, and which it was proper for it in the first place to assert; and 
that there is no sufRcient proof of any satisfactory efforts to compel ac- 
tion by the corporation before the commencement of this suit by stock- 
holders. Obviously, this is not a mère action to dissolve a corporation, 
nor is the right asserted by plaintiffs one properly to be aSserted by the 
corporation. The paramount question is not one between the corpora- 
tion and its creditors, but between a stockholder alid the principal créd- 
iter, the former claiming a priority ovër the latter oùt of the assets of 
the corporation,— a question which it is not the provihce of the corpo- 
ration itself to settle, and which ean be settled fairly only in a direct pro- 
ceeding between the stockholder and the créditer. Further, as I said, 
this is not a proceeding metely to dissolve a corporation; it is an action 
by one claiming aii interest in the property of an insolvent to subject 
that property to the payment of his claim. It matters not to this case 
whether the corporation Continues to exîst, or by decree of court is for- 
mally dissolved. It is not the corporation, but the côrporate property, 
which is the burden of this litigation. I think, therefore, both objec- 
tions must fail, and that it is the duty of the court to proceed to déter- 
mine the rights of the varions parties to the property. 

It may be remarked generally, in the first place, that there may be 
three parties whose rights are to be determined in the winding up of the 
affairs of a corporation, to-wit, a secured créditer, an unsecured créditer, 
and the stockholder. The secured créditer, to the extent of his security, 
is first entitled to protection. Beyond that security he is simply a gên- 
erai and unsecured créditer. As between creditors and stockholders, in 
equity the property is first appropriated to the payment of the creditors. 
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The funds of a corporation are a trust fund for the payment of its debts, 
and the stockholders hâve no rights until after the créditera açe paid. 
This is elementary, and needs no citation of authority. 

I notice, first, the claim of D. W. Clancey. He was a depositôr in the 
Elkorn Valley Bank, which was turned over to the association by B. 
D. Brown for the 800 shares which afterwards passed to eomplainants. 
Before the coUapse he became worried about his deposit, and proposed 
to withdraw it, but permitted it to remain on the assurances of King, the 
local superintendent, and the man in actual charge of the affairs and 
management at West Point, that security would be given himif desired; 
and, in pursuançe of those assurances, certain warrants were in fact turned 
over to him, and a chattel mortgage given by such superintendent. Now, 
considering the loose and irregular way in which the aflfairs of this asso- 
cia,tion were managed, I do not think I need stop to inquire whether this 
chatte! mortgage was executed by a party legally authorized to- sign such 
papers for the corporation. The debt, it is conceded, is a jusi one, and 
the security was given by one left by his associâtes in the actual charge 
and management. Equitably, I think he is entitled to be recognized as 
a secured créditer, and to be paid in full, and that will be one provision 
in the decree. ■ 

I notice, second, the claim of the crogs-complainant, the receiver of the 
Middletown Bank, His claim arises for moneys advanced by the bank 
directly to the association, and also moneys advanced by it to Brown 
which were by him expended for the benefit of the association, and which 
were recognized by the association uniformly as debts of the association, 
and which were attempted to be secured by an assignment to the bank 
by each stockholder personally of his shares. I think equity will jump 
aU intermediate transactions, and treat both amounts as debts from the 
association to the cross-complainant. 

In thé third place the claim of Eager, and his assignée, Wannamaker, 
is for the salary of Eager as gênerai manager, as well as moneys advanced 
by him to the corporation. He also obtained a security of a biU of sale 
upon certain personal property, executed by Supt. King just before the 
collapse of the company. It is évident to me, from the testimony of the 
transactions between Eager and Wannamaker, that the latter has no 
higher claim than the former; and as Eager, before this bill of sale, had 
assigned his stock to the Middletown Bank, with the intention on his 
part, as wçll as on the part of other stockholders making like assignments, 
to secure the debt of the association to the bank, he is not now entitled 
to payment until after the bank is satisfied in full. 

I pass now to the claim of the eomplainants, and hère arises the great 
contre versy in this case, The stock was assigned as collatéral for moneys 
advanced to B. D. Brown. It was duly transferred on the books of the 
Company, so they unquestionably hâve ali the rights of stockholders. 
Pullman v. lïpton, 96 U.S. 330; Natimal Bank v. Case, 99 U. S. 628; VaU 
V. Hainitton, 85 N. Y. 453; Colebrook on Collatéral Securities, 366. But 
simply as stockholders they would bave in equity no claim upon this 
property until the creditors were fuUy paid. They insist that they were 
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induced to take the stock by false représentations made by the officers of 
the Middletown Bank as to its value and the condition of the association 
and its property, and that, having taken this stock in reliance upon those 
représentations so falsely and fraudulently made, they are entitled to 
priority over the bank. This is, as I said, the principal controversy in 
the case. It is beyond any dispute from the testimony that représenta- 
tions were made by some of the officers of the bank to Kent & Co. But 
were thèse représentations misrepresentations of existing facts, or mère 
expressions of opinion as to values and prospects? Were they made 
by an officer of the bank authorized to speak for and bind it in such 
a matter? Were they of such a character as would naturally mislead 
prudent business men? And did the complainants in fact rely upon 
such représentations, and^ from such reliance, part with their money? It 
would be impossible for me to review in détail ail the testimony bearing 
upon this matter. I must content myself with noticing some salient 
facts. And, first, Brown was no stranger to Kent & Co. They had 
large dealings with him for months prior. He had consigned grain to 
them for sale; he had bought and sold stocks through them; and, atthe 
very time they received thèse certificates of stock, he waelargely indebted 
to them on account of prior dealings. He was engaged in building an 
elevator fit Burlington, lowa, representing it to be the largest and most 
complète in the west. He represented that the money which he wanted 
was for the purpose of completing that elevator. He transferred to Kent 
& Co. stock in that elevator, as well as the stock in question at the same 
time. It is claimed, it is true, that the elevator stock was transferred 
as security for the past indebtedness, and the stock in question only as 
collatéral for future advances. At the time of giving Kent & Co. the 
stock in question j or within a day or so thereafter, he presented two let- 
ters, signed by King, président of the Middletown Bank, as foUows: 

"OCTOBEE 17. 1883. 
"Mess. E. A. Kent <& Co., N. 7. City — GENTLEMEaî; By request of Mr. 
Brown, I would say that the West Point Butter & Cheese Association, of 
West Point, Nebraska, bas recently increased its capital stock to $250,000, 
wbich is fally paid. It has been prospérons since its organization, and its 
future, I. think, is very promising. 

"Yours, respectfully, Thomas King." 

"OCTOBEE 19, 1883. 
"Mess. S. A. Kent & Co., Broad Street — Gents.: If Mr. Brown wishes to 
use any of the West Point Butter & Cheese Association stock as a collatéral 
for a loan, we eonsider the stock good for its face value. 

"Yours, respectfully, Thomas King, Pr." 

A few days thereafter they directed their attorney, Mr. Gould, to ex- 
amine into the condition of the association, and report the value of this 
stock. Before, however, any report was made by him, they had ad- 
vanced many thousand upon this stock, and for such advancement the 
only pretense of claim against the Middletown Bank rests in thèse two 
letters. In thèse letters there is an opinion expressed as tb the value of 
the stock, and the prosperity of the association, — ^an opinion, which, 
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judgîng from the amount of money advanced by the Middletown Bank, 
would seem to be no more than an honest expression of "confideiice. The 
sissertion .'that:thè stock had been increased to $250,000, and that it 
was fully paid, was a stàtementof fact warranted by what had actually 
transpired. Beyond that thereJsiiothing in thèse letters. Mr. Gould, 
the attorney, went up to Middletown to make au examination. In the 
evening, afterhis arrivai, he met the officers of the association, examined 
their books, and heard tbeirstatements, — allof which were exaggerated, 
sottie of which -were untrue. The président of the bank was not présent; 
but he met bim in the motning, béfore leaying for New York; and, in 
the course of a conversation betweenthem, the président gave him strong 
assurances of the value of the stock, aûd the confidence that the bank 
had in itj its; habit in the past to loan on the security of such stock, and 
its belief in its value as security in the future. Mr. Gould testifles, it is 
true, that .the président said to him that the association was not in debt, 
at least beyond sometrifling amounts, — a statement which wasobviously 
and grqssly untrue. In this he is not supported by either the président 
or Mr. Brown; and the letter written by him to Kent & Co. immediately 
after his return to NeW Yorkj containing his report of the examination 
that he had made, fails to. disclose any such statement as coming from 
Mr. Xing, I think it probable, therefore, that Mr. Gould is mistaken 
as to the person who made that statement; but, whcther so or not, such 
statement does not seem to hâve been conveyed to Kent & Co., and so 
they did not act in reliance thereon. It also appears that Mr. Gould 
came westboth to Burlington, loWa, and to West Point, Nebraska, and 
made a personal- examination into both;properties. I think his correc- 
tion in his later testimony as to the date is probably right, and that this 
western trip was not made until after his visit to Middletown. But, be 
that as it may, he discovered nothing in his western trip which led him 
to advise Kent & Co. to withdraw their confidence in Brown. On the 
contrary, he seems to baye been personally iufatuated with the enter- 
prises, and thereafter had on his own account personal dealings with 
Brown to a large extent. The truth of the matter seems to be that Mr. 
Brown was a man of vast schemes, with a power of impressing upon 
others a belief in their feasibility, and a conviction of the extent of his 
resources. He led the Middletown Bank into extravagant loans to him 
on account of his varions enterprises, and in like manner he obtained 
money from Kent & Co. , and also from Mr. Gould. But, after reading 
ail the testimony bearing upon the question of the misrepresentations of 
the bank, and their influence upon Kent & Co., it seems to me the com- 
plainants bave failed to show that Kent & Co. parted with their money 
in reliance upon any misrepresentations of fact made by the officers of 
the bank. 

■ One other matter is suggested, and that is the illegality of the increase 
of the stock from $25,000 to 8250,000, and the limitation both in the 
statutes of Nebraska and in the charter of the company against the 
amount of indebtedness. The complainants hold only stock which was 
thus irregularly issued, and I do not thmk it lies in their mouth, or, in- 
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deed, in the môuth of any o'f the original stoctholders cognîzant of the 
fact, and assenting thereto, to question the liability of the corporation 
for the entire debt èreated iii favor of the Middletown Bank. No man 
can plead his own wrong to defeat an honest debt. I shall there- 
fore hâve to find against the claim of the complainant to priority of pay- 
ment over the cross-'complainant. 

The last matter is that of the manu&cturing compàny's daim. It^ as 
I hâve stated, leased its property to the association. Thé latter obtained 
a-large proportion Of the mannfacturing compàny's stock, and had got- 
tefa possession of à' séries of bonds ÎÈsued by it, which, however, after- 
wards passed into the handfe of the Middletown Bank. Exactly what 
the staté-èf't^eaccotint would' be between the mannfeibtnring corapany 
and the association' itis imlxïssible now to tell . I thinfc, however; as the 
parties are âll befote the court, the true way wonld be to hâve that ac- 
coûht statfed. Then, perhaps, the receiver migbt be ditfectéd to sué the 
manufactoring Company, to sell thé clâim of the association againSt^ thé 
manufacttlrihg Company, or in some other way td'realize thé amouht 
that shall be due', if therebe any such amount. ■''■ ' •'' 

I believe #118 «bVérs ail- that I néed how oonSideri A decreë Will [be 
ëntered, finding -the' rights and^'equiities of the parties in the mannér 
heretofore indicated, and refeîring thécàèe to a masteï» to examine aiid 
report — First, the amouut due Clancey^ principal and interesti J the value 
of the securities transferred by the supérintendent tohim, as Well afe' ail 
amounts fealizéd' thèrôfrona'; second, the''amoùfit due 'WàîiDamaker, prin- 
cipal and interest; third, the amount due the cross-complainant ; fmirih, 
the account betweén the association and the manufacturihg company; 
and,_/ïft/i, the ai-Qôéùt o^mohey now on hand after the pàymentof ali the 
intervening claimS. lA. final decree will be entered on the coming in'of 
such report. 



WiLçoN V. Union Sav. Ass'n and others. 

(Circuit Court, E. D. Missouri, B. D. March 8Ô, 1887.) 

Removal of Caoses — Sbpahable Controvebst — Orn^ENS op Ditfebbkt 
States — Bailment. 

A suit by a citizen of Missouri against à^anking corporation of that stiïe, 
with which certain railroad aid bonds, soiight to be recovered, wère placed 
on joint deposit by two résidents of Kansas, also défendants, is a suit iii- 
volving a separâble , cpntroversy betwçeij citizens of différent states, and, as 
such, retno.vable frojn the stateto thé fédéral courts, 'Where the bank denses 
ail interest in the bonds save a lien for storage and counsel fées, where'biie 
of the défendants depositirig, the bonds dénies that hig cp-depositor ha$,BP 
performed his contract f or payment of which the bonds were given him as 
to vest in hini any right Which could bé assigned to the plaintiflE, as set otit 
in the bill.âûd; the township, which appearedivoluntarily, sets up the same 
défense, and.ayers that the bonds were issued without anthority, and are afe- 
solutely void. On such pleadings the paramount controversy is betwéèn the 
plaintifl and citizens of Kansas. 

Al'Law.'-' ■' ■ -'' ' ■ ' ■' ■■' '■' ' ' ■ 
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This is a" suit to recover possession of a number of Oswego township 
bonds. It -«vas originally brought against the Union Saving^ Association, 
the Memphis, Carthage & Northwestern Railroad Company, G. Mon- 
tagne, and other pergons alleged to claim an interest in said bonds, but 
to be unknown to the plaintifF. Oswego township, Kansas, voluntarily 
entered its appearance as a défendant. The pétition allèges that said 
bonds were duly issued by Oswego township to said railroad company; 
that one Ed^^ard Burgess had undertaken to do a large amount of work 
in the construction of said company 's road, and that, after he had in 
part performed his contract, and a large sum was due him from said 
company, it delivered said bonds to him, and G. Montague, as trustée, 
in payment for the work done, and to be done, by said Burgess, upon 
condition that said Montague should relinquish his interest in the bonds 
to Burgess jipon the latter's completing the work he had contracted to 
do; that said Burgess and Montague delivered said bonds to the Union 
Sayings Association of St. Louis, to hold until said Burgess completed 
his contrait, and with directions to deliver them to him upon its com- 
plète performance ; that said Burgess performed his contract fuUy ; that 
said Montague relinqqishpd his interest in said bonds to him, and that 
said Burgess has sold them to the plaintifif, to whom said association re- 
fuses to deliveï them. Th§ other material facts are atated in the opinion 

of the COUît. , . ; .•: . ' y ^ ] 

M. 4cJtR. Kinealy, for plaintifif. 

HUohcocJf, Moditl: (& Fitik^nburg, and John O^Day, fox défendants. 

Beewek, Ji In this case a motion to remand has been made by 
the plainti;ff. i The facts lire that plaintiff brought his suit in the state 
court toi recover possession of $11,000 bonds of Oswego township. 
Thèse bonds were held by the défendant the Union Savings Association. 
It answered, disclaiming any title to the bonds; says that they were de- 
posited by E. Burgess and G. Montague, to whom it gave a receipt, 
binding itself to ddiver them to the joint order of the two. It further 
says it is ready to dériver them to the party entitled, claiming, how- 
ever, compensation for its services as trustée, and the services of coun- 
sel employed; to défend this.cause. The Memphis, Carthage & North- 
western Railroad Company did not answer. Oswego township, the 
obliger in thèse bonds, answered, pleading that the bonds were issued 
without.authprity, and were absolutely void. It also pleads that the 
agreement ^nder which the bonds had been deposited by Burgess and 
Montague with the Savings Association had never been performed by Bur- 
gess, from whom Wilson, the plaintiff, claimed to bave purchased them. 
Montague pleads the last matter as a défense. Wilson is a citizen of 
this state; Montague and Oswego township are citizens of Kansas. 
Npw, upon,, thèse pleadiiags, it is obvions that there is a separable con- 
tre versyj and the paramoûnt controversy is between plaintiff, a citizen 
of this stat'ej'and Os^^'égo township and C. Montague, citizens of Kan- 
sas. Tn'thîs controversy the savings association ha^^r^o, interest. There 
being such separable controversy between citizens of différent states, the 
case was a removable one, and the motion to remand must be oyerruled. 
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United States p. Ameeican Bell Téléphone C!o. 

(Circuit Court, D. Masaaohusettê. April 4, 1887.) 

EviOTTY— Pleadino— Dbmuredb. , . 

A défendant in equity will not ordinarily be allowed to flle a demnrrer to 
the whole bill, end^at thé same tinië several pleas. Bven if the court àas 
the power to allow bucIi a procédure, such power will not bé exercised, unléss 
for good and sufflcipnt reasons, and to preyent injustice. 

' i ■■ -, : ■ , ■ 

George A. Jenks, Bol. Gen., George M. Stearns, U. S. Dist. Atty., John 
Goade, Jeff Chandler, and Wm. C. Strawbfidge, for the United States. 
Chauncey Smith and James J, Storrow, for défendants^ 

CoLx, J. The défendant moves for leave to file a demurrer to the 
whole bill, and at the same timeseveral pleas. Equity rule 32 provides 
that "t;he défendant inay,at any time before the bijl is taken for con- 
fessçd, or afterwards, with the leave of the court, demur or plead to 
the whole bill, or to part of it, or he may demur to part, plead to part, 
and answer as to the residue." Acqording to the pracùce of English 
courts of chancery, "a défendant may demur to one part of a bill, plead 
to another, answer to another, and discl^im as to ano^Jier . But aÉ thèse 
défenses must clearly refer to separate and distinct; parts of the bill. 
For the defendapt cannot plead to that part of the biil to which he bas 
alreàdy demurred; neither can he answer to any part to which he has 
either demurred or pleaded, the demurreç demanding the judgment of 
the court wl?ether he shall make any answer, and the plea whether he 
shall make any other answer than what is contained io the plea." Mitf. 
&T. Eq. PL 411. 

It was held in Crescerd City Co. v. Bvicher»\ Go., 12 Fed, Rep. 225, that 
there was no rule which allows a défendant to demur tp the whole bill, 
plead to the whole biU, and answer tp the whole biU at the same time, 
that the efifect of such pleading is that the plea is taken as waiving the 
demurrpr, and the answer ^s waiving the plea. 1 Daniell, Ch. PI. 787, 
788. It may be said, therefore, that to grant this motion would be con- 
trary to the regular and orderly course of pleading in pquity causes. 

But it is urged by the défendant that it is within the discrétion of the 
court to grant this motiouj that, under the authority ol Foultney v. (My of 
La Fayette, 12 Pet. 473, every court of equity possesses the power to 
mould its rules in relation to the time and manner of answering, so as to 
prevent the rule from working injustice; and that it is not only in the 
power of the court, but it is its duty to exercise a Sound discre+ion upon 
the subject when the purposes of justice . require itj and furtlier, that 
the rules prepcribedby the suprême court were npt intçnded to deprive 
the courts of the United Statepof this, well-known and uecessary power. 
Assumjng the power of the court to grant the motion nowasked for,(upon 
which I ^ip, not entirely free from doubt,)! am clear it should notbe 
exercised unless for gpodand sufficient reaspns, and to prevent injustice. 
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The défendant asks leave to file a demurrer to the whole bili, raising the 
question of the power of the government t6 maintain this bill, and also 
to test the equities of the bill. Thèse two subjects may properly be 
raised by demurrer; and, in the orderly course of procédure in equity, 
the demurrer would be first filed and heard. The demurrer would dé- 
termine whether the bill is without authority or not. The défendant 
algoàskè' leave at the sarhe ,time to plead, or to file several pleas, for 
for the following reasons: It is said that the. bill refers to litigation pre- 
viously had with refereriCe to the scope and validity of the patents in con- 
troversy, but that it does not state the resuit of such litigation, or the 
décisionë thereiu, or that the questions of fact or questions of law, sought 
to be 'raised by this biU, hâve been argued before the suprême court in 
suits for infringementof thèse patents, ànd are now held under advise- 
ment by that court, and that, therefore, this defendant's proper course is 
to'plead'thesanie. For this reasoh it asks lèave of thé court to plead 
ariyMd;âll deterrainatîons relating to or afiecting the validity or scope 
of said patents in addition to demurring to the billy and it represents 
that tlië qTOstions which it desires to taise by such plea are closely akin 
tô thoËe which would be raised by demurrer, and that much time, èx- 
pense,'ànd Jàbor would be saved. by presenting them at the same time. 
Agâîn, itis ui^ed that the bill purports tb state the contents of certain 
writteri 'cotomunications from the 'eofiimissioner ôf patents to Elisha 
Gray,ttndof certain rules'of the pâtéïit-oflîce, and that the défendant is 
advised that it should présent copies thereof to the court by plea^ be- 
causô' the légal eflfect thereof cannot be otherwise ascertained. It further 
represents that the litigation heretofore had under thèse patents bas re- 
sulted in records fiUing 20,000 printed pages, including more than seven 
hundred dépositions, which hâve required many years to take, and 
which hâve cost each side not less than $300,000; that such records are 
now before the suprême court on appeâl, ànd hâve been: the subject of 
12 days' argument before that court, and are now held under advisement. 
The défendant says thàt it would be indecorous and contrary to the 
practice and Usages of courts of equity to retry any questions pending 
before the Siipteme court until that court shall bave pronounced its jùdg- 
ment; and that it would be unjust to require such extensive litigation 
to be repeated in this Case, until the questions of the power and author- 
ity of this court to entertain this bill, and the propriety of its so doing 
as a court 'of equity, hâve beeii fully determined upon the facts stated 
in the bill, and upon a considération of the results of the suits and liti- 
gation refeïred to in the bill, but not fully stated. It' therefore moves 
for leave to plead said matters, ànd ail matters tending to show lâches 
on' the part of the complainant, in addition to demurring. 

A proper plea is -a défense such as reduces the cause, or some part of 
it, to a single point j and frôm thence créâtes a bar td the suit, or to the 
part of it to which the pleâ applieS. î Daniell, Ch'. PI. 603. So far 
as this plea proposes (and this seeni^to be the main ground of the mo- 
tion) to set Up prier litigation respeeting thèse patents, no bar or es- 
toppel is shown such as would constitute a good plea, because it does 
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not appear that the parties are the same, or the subjeet-matter the same. 
It follows that the facts relating to prior litigation set oui in this motion, 
and the considérations of the saving of time, labor, and expense, while 
they might be urged, as suggested by the plaintiff, as a ground for a 
continuance of the case, afford, in my opinion, no sufficient justification 
for granting this motion. Nor do I think the failure of the bill to state 
the contents of the written communications, or the rules of the patent- 
ofBce, referred to in the bill, a sufScient reason for allowing the défend- 
ant to plead, and at the same time demur, to the whole bill; such a 
course beitig Contrary to well-established rules of equity pleading. ' In a 
cause of thîs magnitude,, it seems to me the ends of justice are more 
likely to be reached by following the regular and orderly procédure of 
courts of. fsquity, and that the court should hesitate, unless frotti grave 
cpnsiderajÈoBS^io départ therefrdm. Motion demèd^ 



RoGEBS ■». RiEssNER and another. ;i 
[Oireuit Court, 8. S. New York. March 28,1887.) 



1. Paktnbrship— Construction op Contbact>- Patent Riohts, 

É., the orator, entered into a partnersliip with N. for the purpose of mak- 
ing and selling certain paitènted articles, and selling territorial rights. , R. 
furnis.hedf 1,0(50, and N. the use of the, patent, the title to Which he retaîned, 
the profits to be equally dlvidéd. A qua^ter interest in the patent was sold 
to p., ari4 tSe proceeds of the sale, aûd a like proportion of the capital fur- 
nished hy R. , became commpn property. Subsequently R. and N. made a sup- 
plemëntaj agreement, declaring that any dèfinite réduction in the capital of N., 
(the patents,) resulting froni any action of the flrm, affected R.'8 capital in 
the same ratio; that ail letters patent and reissues in the same clasa of iilven- 
tions shbtild be at the expënse of the firm, and that R. should hâve three- 
eighths of ail the proceeds thereof; that, in case of dissolution, R. might 
take ail that should remain of his f 1,000 capital, after making the deductioiù 
providedfor, and N. should hâve the privilège of takiilg the remaining inter- 
est in 'the lëtters patent, paying a proportionate amountof the expense in- 
curred by the flrm: and, in case of negotiations with any other party pending 
at the time, R. should hâve reasonable and ample time in -which to act on SucS 
negotiations, thereby reduoing the same to flxed and dèfinite proceeds before 
said N. Ooùld effect the dissolution; and, if negotiations be corapleted with 
any other party for royalties, nothinç should be construed as depriving R. of 
his f ull share. By a contract to which R. consented, the rights of R. being 
known to ail parties to the transaction, N. and R. gave to C. R. & Co., the 
flrm to which défendants belong, the exclusive use of the patent, in i the 
United States, O. R. & Co. to pay certain license fées to N. A few months 
later N. gave notice of the dissolution of the partnership with R., and clàimed 
that R. had no interest in the royalties, and subseguently assigned to y. ail 
his remaining interest in the patents, subject to the contract with C. R. & Co. 
Held, in a suit by R. against C. R. & Co., that R. was entitled, under the con- 
tract, tb his three-eighths of the royalties as proceeds of thè patent, whether 
the same were payable before or after the dissolution ofthe partnership. 

2. Same— Équitt— Trust. 

The fact that the royalties were payable to N. made him trustée of R., 86 
that K.'s share was due N. at law, and R. in equity. 
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3. Same— IrrcoMiNO Patitneb— Liabilitt. 

Défendant M. entered the flrm of G. R. & Co. at tlie time the royalties be- 

, gan to accrue, and enjoyed the benefit of the liconse as a partner in tbe flrm 

under the contract. ildd, that M. was liable, not on an express contract. but 

on 'the implied contract to pay for what he has had as a member of the firm, 

on the termg-on which the tirm had it- 

4. Samb— Termination op Contract — Notice — WaiveR. 

The contract of N. and R. with C. R. & Co. provided that, on failure to 
make leturn or payment at the agreed terms, for 10 days, N. had the right to 
terminate the contract. Pending litigation between R. and N. in regard to 
the r9yalties, C. R. & Co. failed to make payment to N. îor more than 10 
daysi whereupon K. claimed the right to terminate the contract, but con- 
tinued to accept payments. Subsequently K.'s assignée gaye the notice of 
termination long after this def ault, but what was done seemed to hâve been 
donéi not in order to terminate thé contract, but to cut'off R.'s rights, and to 
' leaVë it to continue for the béneflt of N., and those acting uader him. Held, 
that(itîi|é provisiop waS for the putpose of enforcing payment, and could be 
aiid was waived, ând that C. R. & Co., by an acceptance of à notice of ter- 
mination long afterWards, could not concinde R.'sri^ts Without his consent. 

6. Accord and Satisfaction— Rbceipts— Evidence. 

C. R. & Co. made payment for two months to R.'s attorney, pending. R.'b 
litigation with N., which litigation resulted in N.'s favor. C. R. & Co. 
claimed that this payment was upon an agreement that R. would make no 
further claim on them, but would look to N. for further indemnity. The re- 
ceipts were for the amounts paid, and specified that they were for the amounts 
due for those months. The attorney testifled that there was no such agree- 
ment. Beld, that the presumption is that the receiptâ show the transaction, 
since the verbal testimony was conflicting, and there could be no accord and 
satisfaction unless the understanding was mutual; that is, of R.'s attorney as 
well as C. R. & Co. 

6. Patents for Inventions — License — Estoppbi.. 

Défendants questioned the yalidity of the patents, or of the reissue of one 
. of them, but sfiowed no éviction. Uéld that, in the absence of such a shoW- 
injg, they could not dispute their licehsor' s title. 

7 EQtriTT—jBRisDioTioN— Contract. 

There was a formai asaignipiejn,! to R. of his right by the master of chan- 
cery in the suit against N- in thè Illinois courts. Défendants, contend that 
this action^ being a suit for an account of license fées by an assignée of the 
claim, was not in the jurisdiction of a court of equlty. Beld that, since R.'s 
rights acorned to him, not through the master' s assignment, but by reason 
of his interest as partner, ànd since, not being a party to the contract, he 
could not sue on ît at law, thpugh he had equities in it, a court of equity had 
jurisdiction. . , 

8. Same — Parties. 

Défendants objected that N., and Y;, N.'s assignée, were not made parties. 
Held that, since R. claimed nothingof them, and they had settled with défend- 
ants, they were not necessary parties. 

9. JuDGMENT—CoNCiiUsrvBNBSs— Parties. 

The judgment of the Illinois court, though conclusive between R. and N., 
was not conclusive between R. and défendants, since they were not parties, 
. though the members of the fima had knowledge of the case, and expressed 
themselves as willing to abide by it. 

In Equity. ', 

George C. Lay, for orator. 
W. H. L.. Lee, ioT de(enàa,ut. 

WheëlebvJ. From the pleadings and proofe it appears that the or- 
ator and one Daniel W. Norris,' who owned letters patent No. 195,385, 
4ated ^çptember 18,, 1877, granted to him for improvenients in incased 
glass vessels, entered into a partnership for the purpose of making and 
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selling the patented articles, and selling territorial rights, by the terms 
of which the orator furnished $1,000 as his share of the capital, and 
Norris the use of the patent, the title to which he retain.ed; and the pro- 
ceeds of any territory which might be sold or leased were to be equally 
divided between them, ail arrangements for that purpose being subject 
to the approval of Norrisl T?hey sold a quarter interest in the patent to 
bhe William W. Burgess, which Norris conveyed to him, February 8, 
1878, and the proceeds of the sale, and a like proportion of the capital 
jfurnished by the orator, becàme, by their understanding, a part of the 
common property. The patent was reissued Jyly 9. 1878, and Norris 
obtained letters patent No. 208,628, dated October 1, 1878, forimprove- 
ipents in like vessels; and on the eighth of April, 1879, the former pat- 
ent was again reissued. Tlien, June 6, 1879, thé orator and Norris eij- 
terèd into ânother agreement, explanatory of ^nd supplementary to the 
former, by the terms of whiçh it was declared that any definite or cer- 
tain réduction in the capital of Norri^, (the i)atents,) resulting from the 
action of the firm, affected the capital of thè orator in the same ratio; 
that ail letters patent, and reissûes, for improvements in the same class 
of inventions in addition to those provided for in the former agreement, 
should bcjat the expense of the firm; that thé orator should bave three- 
eighths of the proceeds of ail said letters patent, and of the proceeds of 
letters patent No. 195,385, including reissues of'tjje same; that, i'i.Ç*?? 
of dissolution, thebratorsiiould bave the privilège of taking such portion 
of the $1,000 furnished by him as sho\ild remain af ter making the dé- 
duction providied for^ and Norris should bave the privilège of tâking 
whatever interest might renaain in the letter? patent by paying a prppor- 
tionate amount of the expense of those which were at the expense of the 
firm; and that, "in case of negotiations with any pther party pending 
at any time," the orator should. "havç reasonable and ample time in 
which to açt on such negotiation, thereby reducing the same to fixed 
and definite proceeds before said Norris" should "be permitted to effect 
a dissolution of said partnership as" therein" provided for; and if nego- 
tiaiiions be ço^ipleted with any other party, whereby any fixed and defi- 
nite amount oîjmoney or other property" should "bedome due said firm 
as royalties or otherwise, at any fixed and definite and future time, npth- 
ing" therein "contained" should "be construed as in any way depriving 
said Rogers of his full share, as" therein "provided for, of such amount." 
After tlpat, June 23, 1879,. and while this partnership agreement was in 
force, a CQHtiiact was entered into, on which the orator acted, and to 
which he consented, between Norris and, Burgess and the firm of G. 
Riessner & C6. , which thén consisted of the défendant Riessner and two 
others, and now consists of the défendants,— the fact that the orator had 
an interest in the contract being understood by ail engaged in making 
it, — ^by the terms of which Nqrris and Burgess agreed to give that firm 
the exclusive right to make and sell the patented improvements through- 
<}ut the United States, to the end of the term of the patent, and that firm 
agreed to pay certain license fées monthly, and tp make returns quarterly 
to Norris, and Norris had the right to terminate the agreement upon fail- 
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ure to make return or payœent for 10 days, and Riessiier & Co. on four 
months' notice. 

While tilis agreement was iû force, September 11, 1879, Norris gave 
notice of thè; dissolution of the partnérship between hini and the orator, 
and thereaftér claimed that the bratof had no interest in or right to 
the three-e^ghths of the license fées or royalties accruing due from C. 
Riessner.&.Co., and November ,4, 1879,. assigned ail his remaining in- 
terest in tbe patents to' one Wesley" Young, subject to the contract with 
0. Riessh'ter" ifeCo. Thereupon,' November 7, 1879, the orator com- 
nlenced sùitagàinst Norris in thé,sta,te Courts of Illinois, where they re- 
sided, to hâvè his rights to the three-eighthsof the license fées decreed 
to him, arid for an injunctîon'tb' jirevent the collectioh of the amount due 
ott thaishàrè'b'y Norris. 'Riessner & Co. were informed of this litiga- 
tiori, and'ivithheld pa;yinéiit;ûf'the share clailaèd bjr the orator. In 
January, 1880, C. Riessner & Co. failed to make payment bf the royal- 
ties of thè I)epember previouS, due January Ist, for more thàn lO days, 
and Norris cjaimed the fight to tërniînate the contract bn that ground. 
On March 26, 1880, the bourt of Illinois, in whîch the suit between the 
orator and Nprris was peridihgj'Ôécîded that th'e orator was entitled to 
the three-eighiihs interest in thè llceiise fées accruing under the contract 
■with C. Ri;esënfer"& Co., and decreed that Norris exécute an assignment 
of'that ^âre of the interest in tHat b'biitract, and that, in default of sucli 
exécution by Norris, the same bë'mâde by a' inaster of the court, whieh 
was'ijone. G. Riessner & Co, tyére fully infôrméd ôf this decree, and 
soon thereaftér paid to the oratbr thè amount of that éhare of the royal- 
ties up to thé firgt dây of April, 1880- Norris appeal^d from the decree, 
and Riessner & Co. retainèd the thréè-eighths share from him, and paid 
it to the orator monthly, to November 1, 1882. On the twentieth of 
that month the suprême court of Illinois reversed the décision in favor 
of the orator, and the orator itcimediately applied for a rehearing. 
Riessner & Co. were informed of this, and on December 20th wrote to 
the orator that, as the case had then been decided in favor of Norrià, 
they did not feel justified in paying him any more until a final décision 
was reached; that until then they should withhold ail further amounts; 
and, if the décision should come ih his favor, he would at once receive 
ail that was due him. After thatj rèiying on the décision already made, 
they made térms with the assignées bf Norris, and those acting with him 
and under him. On June 16,' 1883, the suprême court' of Illinois af- 
firmed the oliginal decree in favbi: of Norris, and, on July 3d after, 
Riessner & Co» paid to the orator's attorney the three-eighths of the roy- 
alties for November and December, 1882, and gaVe réCeipts therefor. 
They bave declined to pay him ariy further royalties, and this suit is 
brought for au account and recovery of the same. 

The most ihi'portant question that is made is whether the orator was 
entitled to thè three-eighthsof thè Ucense fées after the dissolution of the 
partnérship. The décision of the sUpreme court of Illinois, having j\i- 
nàdiction of the parties' and the subject, is conclusive, as between the 
aratbr and' Norris, but not as between the orator and C. Riessner & 
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Co., for that flrm wàs not a party to that suit, although the members 
had knowledge of it, and for a time expressed themselves to be willing 
to abide by its resuit; The décision of that court is, however, entitled 
to much wêight as an authority upon the question involved. The first 
partnershipagreement shows clearly that the proceeds of the disposition 
of the right secured by the patent were to become partnership assets, be- 
'longing to bdth. The object of the partnership was to manufacture and 
sell the patentôd articles, andtosell territorial rights; and in the fifth 
paragraph of thè agreement it was expressly provided that the proceeds 
ôf territory-sold or leased should be equalïy divided between the part- 
ners. Before the second agreement they had sold one-fourth of the right, 
and its proceeds had goneinto the common assets, leaving them the 
owners of three-fourths of that patent. In the supplementary agreement 
it was expressly agreed that the orator should hâve three-eighths of the 
proeeeds of that patent, and the same share in those of the other patent, 
gratlted to Noms after the former agreement. The agreement of C. Riess- 
'ner.& Coi, to-pay licehse fées, constituted proceeds of bo,th patents of 
ijsrhich the (orator would by that provision bé entitled to, three-eighths. 
But, as if to put the matter bej'ond any question, a clause paramount to 
ail others was added, which provided that nothing therein contained 
ehould be coïïstrued as in any way depriving the orator of his full share 
of any fixéd and definite amount of money or property- which should be- 
eome due the firm at any fixed and definife future time. Whether the 
proceeds of any part of the exclusive rights disposed of should be paid 
down, or become due afterwards, his share, if the amount and time were 
definite, was effeetually sètjured to him. The promise was to Norris, 
but was made when he was a partner with the orator, upon a considéra- 
tion beloD'ging to the firm, and it inured to the benefit of the firm, the 
same as a promissory note taken to himself for property of the firm 
would. Stearns v. Houghton; 88 Vt. 583; Leach v. Leach, 18 Pick. 68. 
The same conclusion is reached that was finally reaohed by the suprême 
court of Illinois. After the dissolution, each partner owned his share 
as tenant in common. Colly. Partn. § 107. . The orator's share of thèse 
license fées was three-eighths, as fixed by the terms df the supplementary 
agreement. At law this was due to Norris, as trustée for the orator. Id. 
In equity it would be due to the orator himself. 

Another important question is as to the efiect of the failure to make 
payment for 10 days, and of what was donc thereupon by his assignée 
and by himself. The contract provided thai, upon such failure, Norris 
might terminate the agreement by serving notice to that effect. This 
provision was for security of payment, and could be waived. He did 
not give any notice of termination, and insist upon it, but alluded to it, 
and suffered the contract to continue, and received subséquent payments. 
The agreement could not be both terminated and continue. When his 
assignée gave notice, it was long after it had been left to continue, not- 
withstanding that default. And what was donc does not appear to hâve 
been donc to really terminate the contract, but to eut off the orator's 
rights under it, and leave it to continue under the form of a new one, 
v.30F.no.8— 34 
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for the benefifof Norrisand those acting under him. Such a contriv- 
ance would not defeat the orator's rights, even if they could at ail be de- 
feated on such a defauit, against his will. C. Eiessner & Co. accepted 
the notice of termination long afterwards, but they could not, by that 
act, dispose of the orator's claim against themselves without his agree- 
ment. 

Another question is as to the effect of what transpired when the pay- 
ments of the orator's share for November and December, 1882, was 
made to his attorney. The testimony of the défendants tends to show 
that this payment was made upon an agreement that he would make no 
further claim on them, but would look to Norris for further indemnity. 
The testimony of the attorney is that there was no such agreement. The 
receipts are for the exact amounts paid, and specify that they are for 
the amounts due for those months. It may be that something was said 
about reaching Noriis, but the presumption is strong that; the receipts 
show the real transaction, and, supported as it is by the testimony of 
the attorney, it is not overeome by that of the défendants.,) If they so 
understood it, he did not apparently, and the transaction would not 
amount to an accord and satisfaction without a mutual understanding 
to that effect. ; ; 

Another question made is aato the liability of the défendant Meier. 
He entered the firm just before or at the time when the royalties in 
question began to accrue. He enjoyed the benefit of the license as a 
partner in the firm, under the contract. He is not liableupon any ex- 
press contract, but is liable upon the implied contract to pay fof what 
he has had as a member of the firm, upon the terms upon which the 
firm had it. , 

Some question has been made about the validity of the patents, or of 
the reissue of> one oJf them. The défendants hâve not, however, so far 
as has been shown, been evicted from any of the exclusive rights which 
the patenta purported to give, by any paramount tîtle, but bave oceupied 
and enjoyed those rights. They are not, therefore, in any position to 
dispute their licensor's title. White v Lee, 14 Fed. Èep. 789; McKay v. 
Jacfcmam, 17 Eed. Repi 641. ,', 

, The défendants insist that this court, as a court of equity, has not 
jurisdiction of this cause, for the reason that it is a suit for an account 
of license fées, by an assignée of the claim, as they allège; and ihey rely 
upon Root V. EaUway Co., 105 U. S. 189, and Èaywardv. Andrews, 106 
U. S. 672, 1 Sup. Gt. Rep; 544, in support of this limitation. .It is 
an account of license fées that is sought in this case, but not by the 
licensor, as was the case in Root v. Railway Go., nox by an assignée of a 
right of action at law merely, as was the case in Hayward v. Andrews. 
The orator's rights accrued to him by force of his interest as partner, and 
they were purely équitable rights, existing independently of the formai 
assignment by the master in chancery under the decree in Illinois. As 
thewritten contract did not run to him, he could not maintain an action 
at law upon it; as he was the équitable owner of the three-eighths part 
of the royalties, as they accrued, he could maintain a suit in equity for 
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an account of them. An action atlaw wouldinot only not be a fùU, 
complète, and adéquate remedy, but not any remedy at ail. Jurisdic- 
tion does not dépend on the prayer for an injunction, as is the case often 
in suits for infringement. The assignment by the master was no greater 
in efFect than one by Noms would bave been, and would not give an 
action at law if Norris had been the owner of one, and would not convert 
the orator's équitable into a légal right, so as to take away the right to 
proceed in equity upon it. 

A suggestion is made that the jurisdiction fails because the amount in 
dispute does not e*ceed $500. But as the amount of this share appears 
to hâve been $230.65 for November, 1882, and $103.38 in December, 
it dearly enoTigh apjpears that the amounts of the same for the number 
of months in controversy will exceed, or reasonably may be claimed to 
exceed, f500. It is also objected that neither Norris or Young is made 
a partyi and insisted that they, or one of them, should be. But the dé- 
fendante hâve fully settled with them, and the orator daims nothing of 
them. There is nothing in controversy in which they hâve any in- 
terest. The défendants hâve ail the rights in respect to the orator's 
claim that thèse persons had, and the orator lias his own rights. The 
controversy is wholly between the orator and défendants. No others 
appear tobe necessary partie?. 

Iiet a deqree be entered for the orator for an account of the three- 
eighths of the license fées, according to the prayer of the bill, with costs. 



(April », 1887.) 
G^eo. C, -toî/, for orator. 
ï^merj'iee «î: JlfcCiwre, for défendants. 

; Wheeueb, J. Further question is made, on settlëment of the decree 
in this case, with respect to the termination of the license by the act of 
parties other than the orator, and to accounting for what bas béen done 
since suit bronght. If Norris, or Young, his. assignée, had power to ter- 
minate the contract, without regard to the orator's righta under it, for 
non-payment of the license fées, ùeither of them did so for that cause, 
and they had no right to do it but for that cause. The défendants had 
the power to terminate the contract by giving notice according to its 
terms, and ceasing to operate under it. They did not do that. If they 
had, they would bave been chargeable only so far. The orator had rights 
Under the contract which the others could not trade away. What was 
done about terminatiiSg the license appears to bave been to prétend to 
terminate it without really doing so, for the pùrpose of cutting off the 
orator's rights. This was of no effectj They could not do, by indirec- 
tion, what was beyond thëiî* power to do directly . What they did under 
the patents was done in pursuance of the original arrangement, ànd the 
orator is entitled to his share. The rights of the parties are to be deter- 
mined as they stood at the c6mmencem:ent of the suit. When deter- 
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mined, an accqunt which foUows should cover everything within it to 
the time of tafcing the account. Rubber Co. v. Goodyear, 9:WaIl. 788. 
Of course, any question as to what is or net within the scope of the ac- 
counting decreed may be made before the master, and taken before tha 
court, accordi'ng to the rules and practice in such cases. 



SiMMONS, Trustée, v. Baynaed and others. 
(Oireiiidf Court, D. South Carolina. , April 15, 1887.) 

1. Paktition— pECSBa— ^CoNOLTJSivBirEss— Appbabakce. 

In a suit ior partition, ail the parties iaterested were made parties, either 
plaintifEs or , détendants, and ail tbe dïçfendants were served. Many of the 
. défendants flled np answer. Theywere ail représented Ijy counsel, but no 
formai apjiéiararrcé Wàs entered, and no notice of appéàranee' flled. Thèse 
attorneys consénted in writing toiall orders, withoùt stating for whom they 
consented. Seld, that the irregularity did. not relieve the parties Irom being 
bound. . 

2. Samb— Infants. , , i. 

Certain. m'inors were served, but no pétition for guardian ad litem was pre- 
sented, and no appointment was made. But their'father flled an answer, 
as guardian ad litem, for them, with a formai consent to act &s such guardiàn'. 
Held, isince in equ'ity infants are treated as wards of the courts, the decree 
binds them. . ■ ' 

8, Trust— Sale ttndeb— Bill to Confirm. 

Plaintiiï purchased at the sale under the former proceedings in partition 
as a trustée of ail the parties. In attempting to sell the property in the ex- 
écution of his trust, he met with a grave doubt and a déniai of the quantity 
of land conveyed tohim, and itwas allegéd that the proceedings under which 
he held were irregular and invalid. The validity of the proceedings depended 
on matters not oif record. Held, that he was entitled to obtain authdrity to 
convey f rom the courts by a suit to conflrm his sale, to which aU intereated 
in the sale were made parties. 

4. Costs — Partition. 

Thèse proceedings, having been caused by the failttre of the record to dis- 
close the parties represented by the attornfeys who aippeared, and in partition 
it being the duty of ail the parties to see that the record is perfect, the f und 
must bear the costs. 

6. Trusts— Spécial Power of Salb— Exercise oy. ' 

The trustée was empowered to sell- at private sale, before Navember 5, 
1883, for not less than, $6,000; and on November 5. 1883, at public sale in 
Charleston, South Carolina, he sold on that day, but the purchaserfailed to 
comply with his bid. Insteàd of compelling him to tate the title, he adver- 
tised ànd sold again to one who sold to I. T. H. and I. F. H., parties to this 
. proceeding. ii«W, that the flrst sale exhausted the power, so that the second 
sale was void. 

6. Limitation of Actions— Concealment—Fraud—Bankruptct. • 

VV'., one of the parties interested in the lands, became a bankrupt in 1868. 
His sohedule failed to mention his interest therein. The assignée took no 
steps to correct the omission. In 1876, W. gave a deed to his father as trustée. 
The trustée took possession, and the déèd *as recorded. Held, that this was 
not such a fraud as prevented the statute of limitations, f rom runniag, since 
the essential élément of concealment was wanting, the deed having been 
placed on record.* 

'As to the efFect of fraud and fraudulent concealment on the funning of the statute, 
see Manufacturera' Nat. Bank v. Ferry, (Maes.J 11 N.B. Eep. 81. ' ; 



SniîjtQNS V. BAYHAHB. ' 533 

In Equity. Bill to çonfirm sale.by trustée, and gênerai relief. 

Certain plantations, (Yonges island and Apna Vista,) held in oommon 
by adults and infants, were sold for partition under an order of court. 
They were bid in by W. C. Simrnons, who acted in the interest of ail 
parties to the suit, at the request of the adults. His purchase was re- 
ported by the spécial master, and was confirmed by the court on certain 
conditions. Thereupon a conveyance of the lands was executed to W. C. 
Simmons, as trustée, araong other things in trust to sell. He did seU, 
and the purchaser failed to comply with his bid. Some months after- 
wards he sold again. The purchaser at the second sale raised certain 
objections, among other things as to the validity of the prpceedings ijn- 
der which the trustée was appointed and held. The bill was fiied to 
remove thèse doubts. :, 

Barker, CHUiland & FUz Simons, for coipplainant. 

H. E. Young, Inglesby & MiUer, Smythe & Lee, and, T. M. Mordecai, far 
Refendants. .' 

SiMONTON, J. The first question which présents itself in this case is 
as to the validity and eifect ofihe proceedjpgs in the main cause of Bay- 
nard v. MikeU. • Ail of the parties inteçested in the properfcy spught to 
be partitioned were mentioned in thèse proceedings, either as plaintiffs 
or défendants. AU of .the défendants, adults and infants, were served 
with subpœna, the latteripersonally. Of the adults so served, jEI. S. 
Mikell, trustée, Thomas S.. Waring, Joséphine, G. Wàring, and Mrs.. 
Sarah G. Simmons, perhaps others, filed ;ûo answer to the bi}l. They 
were ail represehted byattorneys, but no formai appearacice ^yas entered, 
and no notice of appearance was filed. Thèse attorneys consented in 
writing to aU orders in the cause, without stating for whom they con- 
sented. The proceedings were irregular. Are they invalid? , When a 
bill ia filed, and défendants are served,. the coniplainant is entitled toan 
answer, for he has a right to discovery. This right, however, he may 
waive. So, also, the défendant has a right to answer, if he exercise it 
in proper time. But he can omit or waiye the exercise of this right. 
In this case the défendants did not. answer. The complainants made np 
objections. When the orders were taken, the parties in person, or their 
attorneys in court, assented tpthe orders passed. They are bound. 
Çapel V. BuUet, 2 Sim. & S. (1 Gond. E. C. 457;) Finley v. Mobertsm, 
17 S. C. 440. 

Ail of the minors but the Grâce infaçts- were represenfed by guardians 
ad litem, regularly appointed and answering. No pétition for guardian 
ad litem for the Grâces was filed, and none was appointed by the court. 
Their father, James W. Grâce, iiled an answer as guardian ad litem for 
them, with a formai consent to act as such guardian. This is irregular. 
Are thèse infants bound ? The subpœna made them parties, and brought 
them before the court. 

"Whenever [says Story, Eq, Jur. § 1352] a suit is instituted in the 
«ourt of equity relative to the person or property of an infant, although 
he is not under any gênerai guardian appointed by the court, h© is treated 
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as a wavd of the court, and as being under ita spécial cognîzance and 
protection." 

The formai ansWer of the guardian ad litem, submitting the rights of 
the rainer to the protection of the court, is the practical récognition of 
this doctrine. As soon as the court is judicially informed that the par- 
ties are infants, their rights are protected by the court, and the decree 
binds them. 

In Bulow V. Buchier, Rich. Eq. 401, realty in which infants were in- 
terested wâs sold, and the sale sustainéd, although the infants themselves 
were not before the court. 

In Buhw V. Witte, 3 S. C. 318, the infants were not served with pro- 
cèss in proeeedings involving their rights to realty, yet they were held 
to be bound, because the attention of the court was called to the fact, 
and on its motion a guardian ad litem had been appointed for them; 
that is to sày, the court saw that they were represented. 

In the case we are examining the father of the infants came into court, 
called the attention of the court to the minority of his children, and sub- 
mitted their rights to its protection; if, as is said in Btdow v. Witte, "the 
sole purpose of the service of the subpœn» on infants is to attract the at- 
tention of their friends, that a due regard may be had to their rights, 
and that the mind of the court may be directed to them." Bulow v. 
Wiite, supra, 321. AU of this was accomplished. The father was noti- 
fied of their righl^. He acted on the notification. He craved for them 
in formai answer the protection of the court. As between the parties to 
that suit, adults and minors, the proeeedings are binding. 

But, if this be so, it may be asked, where is the necessity for the prés- 
ent proeeedings? 

W. C. Simmons, the complainant in this case, was but a nominal 
party in the first case. He was selected to buy in the property in the 
interest of ail the parties thereto, hold, lease, and sell the same. He ac- 
cepted the trust, paid the cash required, and took a conveyance of the 
property in which the trusts were distinctly declared. Of course he was 
bound to protect his title. In an attempt to sell the property in the 
strict exercise of his power, he met with a grave doubt, and déniai of 
the quanti ty of land conveyed to him. In attempting to get possession 
of the property, he met with résistance which was so pronounced as to 
requjre the aid of this court. He held in himself the entire iegal title. 
The use was not and could not hâve been executed in him, for certain 
spécifie charges were laid on the property in his banda, and certain du- 
ties were to be performed by him. It was alleged that the proeeedings 
under which he held were irregular and invalid. As we bave seen, this 
is not 80, as between the parties. But the validity of the proeeedings dé- 
pends on matters then not of record, but existing in paroi. The de- 
fendants who had not answered were represented by counfiel. The rec- 
ord does not show whom thèse gentlemen represented. Third parties 
Could very well refuse to treat as final the resuit of thèse proeeedings, or 
accept title under them, so long as proof of thèse important points was in 
paroi only. Thus we see that he held the property upon certain active 



SIMMONS V. BAYNAED. 535 

trusts. He could not convey, even if he had the power to convey, be- 
cause his authority to convey depended upon matters not of record. He 
could not fulfiU his trusts without conveying, ànd, if he had no power to 
convey, he must get such power from this court. In every event, there- 
fore, thèse proceedings were necessary. Upon whom must the cost of the 
proceedings be cast? One essential irregularity of the former case was 
the failure of parties to enter regular appearance, and to answer. In as- 
senting to the orders, their attorneys did not state for whom they con- 
sented. ,No objection was taken to this by any party in the case. It is 
the duty of every party, in a cause for partition, to see to it that, in ev- 
ery step taken, there should be fuU protection to the title, to be made 
under the proceedings. Whatever may be the decree, whether by way 
of allotment or partition, or for a sale, the suceessful conclusion, in which 
every party is interested, dépends upon the validity and regularity of 
each step. If, therefore, any one party fail to enter an appearance, or 
to file his answer, or to put on record his consent, if this be necessary, 
it is the duty of every other party to see that the omission is corrected 
in proper time. If he does not do so, — does not exercise his right to do 
80, — he must share the resuit. It would not be proper to make any dis- 
crimination between the parties. The fund must bear the costs. The 
court next derâde a (Question of fact, as to the qliantity of land covered 
by thé tntst deed, and then go on. 

We corne now to the most important question in this case. The trus- 
tée sold the plantations, Yonges island and Anna Vista, on fifth Npvem- 
ber, 1883, at public aliction, in the city of Charlestop, to H. E. Yo.ung, 
attorhey. The purchaser declined to accept the title of Yonges island, 
because some of the parties in the cause denied that a tract ^led "Big 
Field* was sold with it. Instead of compelling, him to take the title, 
W. G. Simmons, trustée, again advertised the plantation Yonges island 
for sale, declaring in the advertisement that it included Big Fieild; and 
on eighih May, 1884, sold itat auction, in Charleston. One Bart was 
the purchaser at this sale, and he bas transferred his bid to I. T. and 
Il F. Hart, who are parties hereto. The Harts, in the examiiiation of 
the title, found certain objections, and one of the purposes of thèse pro- 
ceedings is to cure thèse. • The question,, however, is, did the trustée 
hâve the power to make this second sale? As we bave seen, the court 
confirmed the report of the master recommending that the purchase 
made by Simmons, in the interest of ail the parties to the suit, be recog- 
nized and approved. Thereupon the master made conveyance of the 
lands to Simmons in fee, he paying the costs of the case, S'jme $350. 
The trusts ôf the deed are as foUows: 

"To hold the aame charged with the payment of such costs and counsel 
fées as are not paid eut of the cash, as above provided, and, after such pay- 
ment, for the use, beneflt, and behoof of the parties reported by the tnaétei' in 
the main report in the case aforesaid, as entitled to the said property in the 
proportions therein speCifièd, With power to the said W. C. Simmons to lease 
out oirsell the said property for the beneflt of the said oestuis que trustent: 
providèd,;that the said property shall not be sold at private sale for less than 94x 



538 FEDEEAL REPORTEE. 

thousand ($6,000) dollars, and i£ not so soM by the sale's day in ÎToveml r, 
1883, then to be sold on that day.at public outcry, in the city of Charlesttn, 
to the higliest bidder." 

This is not a mère naked power. It is a trust accompanied by a power. 
Powers, as Chief Justice Wilmot observed, are never imperative. They 
"leave the act to be done at the will of the party to whom they are given. 
Trusts are always impera-tive, and are obligatory upon the conscience of 
the party intrusted." Stanley v. CoU, 5 Wall. 168. 

Under the trust, the trustée bas a power to lease and sell; but this 
power, expressed in thèse gênerai terms, is limited. He bas no discré- 
tion, except as to the terms of èale. If he sells at private sale, he must 
get at least $6,000. He cansot sell at private sale after sale's day in 
November. If he fails to get the priée by the said sale's day, on that day 
he must sell at' public outcry, in the city of Charleston. This qualificar 
tion is not répugnant to thé power çf sale given in the deed; nor is it in- 
consistant with it. It explains how, when, under whatirestiictionâ, the 
power is to be exercised. The proviso works no forfeiture of the estate 
of the trustée. Notwithstanding any omission or failure to sell on the 
day named, he would still be a trustée to hold, etc. ; To use the language 
of the case above quoted, "it expresses simply a limitation in the trust,?' 

The trustée then had power to seli at private sale until the sale's day 
in November, and, if not so sold, then to sell on that day at public out- 
cry, in the city of Charleston. No one will deny that he could sell only 
at publie outcry, and that the only place of sale was the city of Charles- 
ton. Why, then, is not the other provision^ "sell on that day," equally 
peremptory? It will be observed that he did sell on that day; that he 
completed aU that he had to do; and that he had a purohaser under a 
completed sale. If, notwithstanding this, he could sell again on some 
other day, he must bave the power, either from the words of the instru- 
ment creatitig bis oflSce, or from the plain inteudment of the deed. 
There are no express words. Does this intention appear in the deed? 
He was seledted and confirmed trustée, as the substitute or représentative 
of ail the parties in interest, and the first purpose was that he should 
hold the property charged with certain claims for the use, beneflt, and 
behoof of thèse parties. That was the main purpose. There was a 
èuperadded qualified power of sale,— not to sell at discrétion, but, if the 
sale was private, he was limited in price; if he sold at public sale, he was 
limited as to time, — a tipae and day of which the deed advertised ail 
parties. . , 

In Rkhards \. Holmes, 18 Kow. 147, (on which case the purchaser 
lays greal stress,) the trustée had authority to sell at public auction to 
the highest bidder, or at private sale for cash or crédit, according to bis 
discrétion, àfter having given at least 30 days' notice by ad vertisement. 
He put up the property, but did not seU. He adjourned the sale. The 
court held that he could, do this under the cUstbm of auction. "A 
sale regularly adjourned, so as to give notice to ail persons présent of tlie 
time and place to which it is adjourned, is, when made, in effect the 
sale of which préviens notice has been given." This is not the case 



SIMMONS V. BAYNARD. 537 

hère. The Sale in November, and the subséquent sale, cannot, even by 
the straining of language, be the same sale. 

In Olcott V. Bynum, 17 Wall. 46, the trustée had a full and unlimited 
power to sell at his discrétion. 

In Markey v. Langley, 92 U. S. 148, the sale was made under ordei; 
of court. 

lù Creighton v. Pringle, 3 S. C. 95, property was held under marriage, 
settlement by trustées. One of the things declared of this property was 
that the trustée could sell or dispose of the property settled on the writ- 
ten request of the husband and wife, or the survivor of them, and hald 
the proceeds subject to the same déclarations and limitations, etc. The 
trustées sold on request of: the husband and wife. The question was 
this: Were they, in ail subséquent changes of investment, aubject to 
the condition, or was it exhausted by its tirst exercise? not whether ,the 
power of the trustées was exhausted. The court held that the consent 
of the cestuis que trust was necessary in changes of investment. If the 
property reinvested was to be held to the same uses, intents, trusts, and 
purposes, and subject to the same déclarations and limitations, this con- 
clusion was inévitable. 

An examination of the cases quoted by the counsel for the purchasers 
has not enabled me to discover in which way the trustée under this deed 
can be excepted from the rule. "A power of sale, like ail other powers, 
can be exercised only in the mode, and upon the exact conditions, 
terms, and occasions, prescribed in the instrument of trust." Perry, 
Trusts, § 783. "The gênerai rUlé is rigidly adhered to, that powers can 
be executed only in the mode, and at the timç, and upon the conditions, 
prescribed in the instrument creating the power or the trust." Perry, 
Trusts, § 511. The power of sale permitted in the deed of tr]jô|t was ex- 
hausted by the sale on fifth November, 1883, and could not be again 
exercised, except under decree. : 

But one bther question remains. Waring became a bankruptin 1868. 
His schedule did not contain any mention of his int^rest, — a vested in- 
terest, — in thèse lands. No steps were taken by the assignée to correct 
this omission. Without doubt, he knew nothing about it, nor was 
there anything to call his attention to it. But, in 1876, T. S. Waring 
executed and delivered a deed to his father, as trustée, in considération 
of $1,000. By this deed he conveyed his interest in thèse lands in fée, 
in trust for Joséphine G. Waring, for life, remainder in fee to his two 
daughters. The trustée had possession. The deed was placed on rec- 
ord in the proper oflSce. It gave notice to the world of an adverse 
claim. It also gave a right of action to the assignée against the claim- 
ant. Under ordinary circumstances, a failure to prosecute this right 
■would bàr the assignée after the lapse of two years. Rev. St. U. S. 
5057. Bailey v. Glaaer, 21 Wall. 346. 

This was a fraud upon the assigned estate, and it is maintained that 
the statute did not begin to run until the discovery of the fraud; that 
is to say, until assignée was actually informed of it. The gênerai doc- 
trine is recognized in this court. Bailey v.Obver, supra. The rule, 
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however, proceeds upon the idea of concealment by tlie party setting up 
the statute, and seeking an advantage therefrom. Massachusetts Turnpike 
Co. V. Field,3 Mass. 201. 

The rule, and the reason for the rule, are stated forcibly and tersely 
in Beattie v. Pool, 13 S. C. 383: 

"It has been placed on the ground that it would be against conscience for 
a party to avail himself of the statute when, by his own fraud, he has pre- 
vented the other party froin knowing or asserting his rights within the pre- 
Bcribed period. " 

In this case the parties now claiming — that is to say, the trustée, and 
those for whom he held — made no concealment. They pat their deed 
on record, and published their claim. The rule does not apply. The 
assignée is barred by the statute. 

Let a decree be entered in accordance with this opinion. 



Chandler, Eeceiver, v. Bacon and others. (No. 1,992.) 

BROiyNE V. National Colob Pkinting Co. (No. 1,790.) 

(Circuit Court, D. MagsaeJvtueUa. March 28, 1887.) 

1. CORPOKATIONB— PbOMOTBKS — STOCK — FbAUD. 

B. and C, as promoters of a projected corporation, negotiated an agreement 
between the' ôwners of certain patents, and the corporation to be f ormed, 
by which B. ànd C. were to receive 3,750 shares of the capital stocli of the 
new Company, less 635 shares, which they were to assign to P. B. and C, 
ofEered the public an option to take stock in the new company, diaclosing the 
puichase of the patents, and that a portion of the stock was to be issued to 
the former owners in part payment, but not informing purchasers that they 
were to hâve stock on any différent terms or conditions. It was f urth er agreed 
that B. should be président and C. treasurer of the corporation, and they were 
so elected, and placed a large amount of stock at seven dollars a share, ob- 
taining their own stock for nothing. Held that, as promoters of the new com- 
pany, they occupied a flduciary relation towards it, and had no right to de- 
rive any advantage over other stockholders without a full and fair dis- 
closure of the transaction, and that any secret profits made must be refunded 
to the company 

S. BAMB— EiGHTS OF COHPOKATION. 

In such a case, the corporation has a right to elect (ï) whether the shares 
should be transferred back to it; or, (3) if the shares hâve been sold, their 
entire profits made by the sale should be turned over; or (3) that it should be 
paid the sum lost by reason of being deprived of the right to place such shares 
with other persons at seven dollars per share. 
8. Same— Paetnekship. 

B. and C, as promoters of the new corporation, having signed the secret 
agreement as parties of the second part, and acted in concert to promote a 
common pùrpose fortheir commbn beneflt, theybecame jointly and severally 
liable to account, as partners, whatever may h-ave been their private intention 

In Equity. Intervening pétition of E. Ernest Caduc. 
R. M. Morse and A. D, Chandler, for Chandler, recei ver. 
J. R. BvMard, for Bacon and Caduc. 
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CoLT, J. Thèse cases were heard on exceptions to tlie master's report. 
The master found that the défendants Bacon and Caduc were promot- 
ers of the National Color Printing Company; that, as such promoters, 
they negotiated an agreement between the owners of certain patents and 
the National Color Printing Company to be formed, by which, among 
other things, they were to receive two-sixteenths or 3,750 shares of the 
capital stock of ttie new company, less 625 shares, which they were to 
assign to Robert A. Piper; that the défendants offered to the public an 
option to take the stock in the new company, disclosing the fact of the 
purchase of the patents, and that a portion of the stock in the company 
was to be issued to the former owners of the patents in part payment 
therefor, but not informing the persons who subscribed for the stock that 
they were to hâve stock on any différent terms or conditions. The 
master further finds that, at the time the agreement was signed, an 
understanding was arrived at between the défendants and the officers of 
the United States Label, Card & Tag Company, the owners of the patents 
purchased, that the défendant Bacon shçuld be président of the new 
company, and the défendant Caduc treasurer, and that, pursuant to this 
agreement, thèse officers were elected; that the défendants obtained for 
themselves thèse positions, and the coçitrol of the books of the new com- 
pany; that they placed a large amount of stock at the uniform price of 
seven dollars a share; and that, under the agreement, they obtained 
Z,V25 shares of stock, without paying anything into the treasury of the 
company, as ail other persons did who subscribed for the stock upon the 
solicitation of the défendants, or upon the solicitation of other persons 
whom the défendants had interested in said company. The master 
further finds that the défendants were partners, and that they should 
pay the receiver at the rate of seven dollars per share for each of the 
3,125 shares of stock received by them, with interest from September 
23, 1880, amounting to the total sum of $28,794.78, less $17,289.56, 
the amount the master finds, in cause No. 1,790, the défendant Caduc 
advanced to the company. The défendants object to the finding of the 
master that they received 8,125 shares to their own use, without pay- 
ment of Seven dollars per share, because they say that he disregards the 
fact that said shares had been fuUy paid for, and that the Color Printing 
Company had received full value therefor, and that the United States 
circuit court of New Jersey had decreed that thèse shares were fuUy paid 
and properly issued. It appears that Judge Nixon, upon an application 
by the présent receiver, heîd that thèse shares in question were full-paid 
stock for the property purchased, and therefore not liable to assessment, 
but he also subsequently said that no décision was made as to the validity 
of the issue of this stock to thèse défendants, and it was his intention 
simply to instruct the receiver not to assess this stock. 

The question before us now is not whether thèse shares are to be con- 
eidered as full-paid stock, but whether thèse défendants, as promoters of 
the new company, could take them without considération, while other 
stockholders paid seven dollars per share. Clearly, they could not law- 
fully do this. As promoters of the new company, they occupied a 
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fiduciary relation towards it similar to that of agent to a principal, and 
they hàd no right in thèse negotiations to dérive any advantage over 
other stockholdçrs without a full and fair disclosure of the transactions, 
and any secret profits so made they must refund to the Company. That 
this may hâve been done without any frauduleut intent, or that the 
price paid for the patents was fair and reasonable, cannot relieve thesè 
défendants. The law fôrbids them, from their position, to secretly de- 
rive any benefit over other stockholders, and makes them accountable to 
the Company for any profit so derived. Bagnall v. CarUon, 6 Ch. Div. 
371; Whaky, etc., Co. v. Green, 5 Q. B. Div. 109; New Sombrero Phosphate 
Oo. V. Erlanger, 5 Gh. Div. 73; Emma SUver Min. Co. v. Grant, 11 Ch. 
Div. 918; Densmore OU Co. v. Deasmm-e, 64 Pa. St. 43; McElhenny'a Ap- 
peai, 61 Pà. St. 188; Simons v. Vulcan Oil, etc., Co., Id. 202; Emsry v. 
FarroU, 107 Mass. 95; Gdty v. Devlin, 54 N. Y. 403. 

The finding of the master that the défendants should pay seven dol- 
lars a share is objected to as without warrant of law, and it is contended 
that the défendants are only liable to account for the shares themselves, 
or for the profit, if any, they hâve made upon them. I think the Com- 
pany had a right to elect (1) whether they would hâve the shares trans- 
ferred baek to them; or, (2) if the shares had been sold, that thèse de- 
fendants should turn over the entire profit made by the sale; or (3) that 
the Company may say: "Although you may hâve derived no profit by 
selling the shares, yet you deprived us of placing them with other per- 
Sons, and you must therefore pay us the sum we hâve lost by reason of 
our being deprived of the right of placing thèse shares with other per- 
sons." Carling's Case, 1 Ch. Div. 115, 126, 127;' McKay's Case, 2 Oh. 
Div. l;''DeRuvigne'8 Case, 5 Ch. Div. 306; Nantry-glo, etc., Co. v. Grave, 
12 Ch. Div. 738. The last measure of damages has been adopted by 
the master iU this case. It is in proof that a large amount of the stock 
of the Company was placed at a uniform price of seven dollars a share, 
and the défendants are called upon to account for their stock at this 
price. I can see no error in this finding of the master. 

As to the third exception, the master properly said that thete Was no 
évidence that the défendant Bacon, Upon request of the plaintifî', de- 
livered up to him, before the proceedings, 750 of the shares in question, 
and that, therefore, Bacon mUst be charged as found. 

The remaining exception is to the master's finding that the défend- 
ants were partners, and as such are jointly and severally liable to the 
complàinant. Thèse défendants signed the secret agreement as parties of 
•second part, and they were acting in concert to promote a comnlon pur- 
pose for their common benefit, and consequently they were jointly and 
severally liable to account to the complàinant. Wheh the conduct of 
parties opérâtes as a fraud or deceit upon third persons, whatever their 
private intention, the relation of partnership may be said to exist as to 
such third persons. Story, Partn. § 49; Emeryv. Parrott, 107 Mass. 95. 

The only exception in case No. 1,790 to the master's report relates to 
the rejection by the master of certain items in the claim of the interven- 
ing petitioner, Caduc, against the National Color Printing Company. 
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Caduc testifiésthattheloanscbveriri^the itéiûB in question were made 
by thè Goodj'eat Dental Vtilctoite Company, of which he was treas- 
urer. That coin$)àny, aftet the appointment 6i Mt. Chandler as receivçr 
of the ColorPrinfing Company, claimed from him the balance due upon 
thèse loans; -and^ the receivet settled the claim, takidg a full release from 
the Good,yiéaï ddmpany. If Cadttie had no authority to thus use the 
môney of the Croddyear Company, that question cannot afîect the rights 
of the receiVér in this casé. Whether made without authority or other- 
■wise, the loans, upon the évidence, were made by the Goodyear Com- 
pany, £j,nd nbt l>y Caduc/ and the finding of the master is thereforô 
correct. » 

The exceptions to the master's teport in each case must be ovérruled. 



Ceccago, m. & St. P. Ry. Coi v. Hartshorn, Treas., etc., and others. 
(pircuii Court, N. ï>. lowa, O. D, April 5, 1887.) 

1. Taxa^tion— Aid TO RAiLftOÀDS— PteNALTiiis. ' 

Kotwithstanding that the la* of lowa restricts taxation in aid of railroads 
to the 8Um of 5:per cent, vipon the taxable property in the township, still de- 
linquents can be lawfully compelled to pay, in addition to such 5 per cent, 
tàx aria, interest thereon, the peûàltyprovided by law for delay in the pay- 
ment of taxes"; -foUowing ; 2'ote v. Hartshorn, 29 N. W, Bep. 764. 

8. Samb— PbnaIties— Rbï>baij OF Statute. 

Undér Gode lowa, §45,nai;.>l, which providçs ^i^iat' tie repeal of a.statuto 
shall not aSect any penalty in^urred undér that statiite, Lawp lowa 1884, c. 
159; I l.repealingLaws 187©, c. 138, which authbrized the votingbyaiiy towh- 
ship in<thefitflteof taxes in aid of railroada, dbes nOt repeal any penalties 
against deli^quent payera of taxes so vofed, ■v^hich had açcrued at the time of 
the passage 6i the act of 1884; f ollowing l'olm vl'ÉUriifàorn, supra. 

8. Eqùitt— Plbading— DemxjbkÉb— Bill fob iNJUNirrioiï. 

On deniuïrer^to a bill to- reStràin the sale of realty for delinqueht taxes, 

where ;it: appears that, ialthoàgh the complaànant did not tender the full 

: amptunt dujç^ the fioun^ytreas^rer demanded a pepalty in excess of what was 

leg^illy; dnè.'àh/^thecomjjlaiinàiltls therefore entitled to sonje relief, though 

not tû ithèftill relief askéd, thé demurrer cannot be Bustained. 

InEquity. 

Bill to restrain sale of realty for delinquent taxes. Demurrer to bill. 

Geo. E. Clark and Burton Hanson, for compiainants. 

E. B. Soper, for défendants. 

Shibas^ J. In the months of May and June, 1881, several of the 
townships of Palo Alto county, lowa, voted a 5 per cent, tax- in aid of 
the coûstruction of the litie of the Cedar Rapids, lowa Falls & North- 
•westem Ràilw«,y Company, through the respective townships. The va- 
lidity ofithe tax thus voted was disputed, and, to détermine this ques- 
tion, suîts were instituted in the state courts; and in the fall of 1885, by 
■a &îal décision of the suprême court of Iowa^)4t was held that the taxes 
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fl*ere valid. , Onthetentbidiay of Maroh, 188Ç, the cpiçiplainant tpndered 
to the treasurer of Palo AltQ flwrjty th^ amouiit of tbe 5 per pent. tax 
levied iUpon its propesrty in' th^.townships yoting the ta;£, with interestat 
the rate of 6 per cent, from the date of the maturity.of the taxes to tJaç 
date of the tender, makingip ail tlie;sum of $4,737.59. , The treasurer 
refused to accept this aiaount» filaiçiing that the penalties and interest 
due on tbe prinqipal sum then anaounted to 188 per cent. To prev.ent 
a sale of its prbperty, th« cotp'plajnant filed the présent bill^ and, b^ a 
demurrertbsmto, two questionsprepregented; (1) ^hpther, in addition 
to the 5 pet eént, tax and interest, a ifurther sum, by way pf penalty, can 
be exacted; and, (2) if so, whetherthe repeal of theact under which thè 
tax Tiv^ae votjedj^rnîinates the right to the penalty. -.j .),':■. 

In the case of Sneîl v. ChmpbeU, 24 Fed. Rep. 880, decided at the jùne 
term, 1885, of this court, it was questioned, but not decided, whether, 
under the law restricting taxation in aid of railroads to the sum of 5 per 
cent, upon the taxable property, there could be collected, in addition to 
the 5 per cent, tax, and interest thereon, a further sum by way of a pen- 
alty.' . ■ -''^^ ■' ■' •'! ■■ ■' — S' 

In the case,of ?b5iri y. Hartshom,, 29 N. W. Rep. 764, decided Oc- 
tober 22, 1886,'thîs"precise pWt wâs presented, ahîd the suprême court 
of lowa held that the penalty waç, of the nature o/< interest, and -was ool- 
lectible^ notwitbstanding the restrictive provisions pf the statuté. By 
this décision thé point is authoritatiyély decided; and, foUowing this rul- 
iflg, ^s tbis court is bound to do, it must be held that thé complainant 
is compeïled to pay, not only the 5 per cent, tax levied, but also the légal 
penalties due thereon. In this. case of ToUn v.Hartskom, it was also 
held, contra,!^ to thé nilitig in' iSwéii V. Cîî«îp6eW, that the adoption of 
chapters 159ând 194 of the Acts of tliè Twentieth General Assembly did 
not remit the penalties that had accrued at the date of thèse acts, the 
right thereto being sayed by the pfCvisions of sectioH 45 of the Code. 
This section provides that "the repeal of a statute dôes not revive a stat- 
uté previously repealed, nor afifect any right which ha||,àc«ruecl, any duty 
imposed, any penalty inourredj or any proceeding commenced, uiïder or 
by virtue of the statute repealed;" Section 866 of thé Code provided the 
penalties to be imposed for non-payment of taxes. Chapter 194 of the 
Acts of the Twentieth General Assembly expressly repeals this section, 
and then enacts a substitute, changing the rate of penalty; and further 
provides "that the penalties of this section shall notapply to, or be col- 
lected upon, any taxes levied in aid of the construction of any railroad 
in this state." 

It is unquestionably true that, by the provisions of section 45, tbe 
mère repeal of a:statute would leave unaffected a penalty already incurred; 
but this section. cannot be held.to liniit the right of the législature to remit 
« penalty by express enactment. In Snellv. Càmpliéll the View taken was 
that the railro&dxompauy had a vestedright in the 5 percent, tax voted, 
but that the penalties prescribed by section 866 were purely penalties, and, 
as such, were Within the control of the state until actually collected, and 
that the state had the right to remit the same. The act of 1884 changed 
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Ihe amount of the penalties provided for by section 866, and then de- 
clared that "the penalties provided for by this section shall net apply to, 
or be coUected upon, any taxes levied in aid of the construction of any 
railroad in this étiate." Oertâinlyi thià proviso gives support to the con- 
tention that it was the intent of the législature to déclare that the penal- 
ties alréâdy îiccrued should not be coUected upon any taxes voted in aid 
of railroads^ It, woTild seem tOihave been the purpôse of the législature 
to limit tiie burden of taxation, for the purpose of aiding railways, by 
thus déclaring that the penalties imposed for the non-payment of ordi- 
nary taxes, ^ set forth in sécti.on 866, should not apply to taxation in 
aid of railways; >and the language used would seem to include ail taxes 
in aid df râilroâdSjTvhetheç thendelinquent or not. If such was the in- 
tenjt pf the'; lègi^tnre, no rfia,spn is perceived why effect should îiot be 
giveù>thieretOi which would résuit in holding, as was done in $neU v.Çamp- 
hdly that, the législature having remitted the penalty before its collection, 
neither the railway company, nor the county treasurer, could lawfuUy 
enforce payment of such penalties by a sale of the lands of the tax-pay- 
ers. But, as already stated in the case of Tobin, vi ffartsAoni, decided by 
the suprême court of lowa since the décision oiSnâlv, GampbeU, it has 
been held that the tax-payer is liable for the penalties that had accrued 
tip tothè daté of the repeàl of the statute authoriaing the tax, and this 
cbûliStrticliOn bf the statute settles the question, and must be foUowed as 
thé true ittlé in this courtj ais'Well as in the state courts. 

The âvétmeht in the MHIs that the county treasurer, by direction of 
the railVày doâipany, in whose aid the tax waa voted, ckims 138 per 
cent, penalty upon the arhbunt of the tax levied upon complainant's 
inrppeïty. In the brief of defendant's counsel it is stated that aU penal- 
ties, after date of the repealîrig act, are Waived, and that, upon payment 
bf the tœk,witlï penalty, to April 9, 1884,withinterest on the aggregate 
thereof iroûi May 1 , 1884-, at the rate of 6 per cent. , a full discharge and 
telease will be given. The total amount to be paid is to be ascertained 
àccording to the rule laid dowïv in Tobin v. Hartshorn. Under this rule 
the treasuïfer bf the coUnty was not justified in demanding a penalty 
amountiûg ip 138 per ceïit. , and the facts averred in the bill show that, 
on thé ôiie hattd, the coiiiplainant did not teoder the full amount due, 
and où thé bthéï the treasurer of the county demanded a penalty in ex- 
cess, pf What! was legally due. The demurrer is gênerai, and therefore 
admîte 4ll thé facts positively alleged in the bill, arid cannot be sustained 
if thèse &ct8 show that oomplainant is entitled to any relief. The corn- 
plainaùt, beit^ entitled to restrain the sale of its property for the excess- 
if* penalties daimed by défendants, in so far shows an equity and right 
to some relief, and the demurrer must therefore be overnied. 
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■■ MïLBdï,!». iÎAQiati* ■ ■ .,:■;>, 

COKPOEATIOSSc-^UNADTHOEIZBDiPDBCHASa ASO JIOBTOAÇm 7- BOHA FiDB AS' 

,, , SIGNEE jOBj'IlIppiGAGï;,,,, ',,|. .,, ,,,,,, ; , , . :,., . ., 1 ' ■ •, ^ 

A- W^ B., asrofficbrs of acdfpoiatîbp.botiglit a tract of land for thè'coT- 
poration; witibut authority frôrtithë diréctors. The title was made to B., 
■who executed 8everal;too.rtgftgee on it to, A. to secure , hjm in advances pf 
money be ,bad already ipade to tlie' corporation, and àfterwards madefpr it. 
A. transferred thè môrtgagés to a thircPpërSon foï' Value. ■ B. subsequently 
ConVeyed thé land to the corpoifatiori; ■iHéliî, the trànsïeree; haTin'g paid lull 
■ value, acqpji?6dgood; title totl^emortgages; and, t^fiorppiationhayingh^ 
corne: insqlvent, and itaproperty ha ving passèd irito the'.tànds of a-receiyer. 
whô sôia.th'ôjànd. the traisfereè of th^ nïortgâ^és Wàè 'éntitled' to bé îSfsi 
pald, before ôther eredltoits, out of the fuud realisad fiom thâ sale of the 

InEquity.;.. >' ' -r.r. _,,,■>'.■ ',r ^, /:..,'. . ir- .■■,'■':', . . ..-v,'^ :, ' 
0. F. PrûcMi» for defeudaut. , ,;, ^,,j ; , > ',, , ^ ,, ^ . 

b i 1 Beewee, J. iTJiis is a ; very mms^^ casq, . Brown p,vt,di Eagei;, ; o^c^ 
o£ the W<est' Point Butter; & G!b,eesqi4^8qcâatiçn,,,without any,,fprjçri,al 
'authority from the directors, hought certain. l£iitidsfQJr,tJieibeQefi^,,of i^^ 
association^ .Tljeititle was, taltjeja, !«■ the naçae pf the défendant,,, Wiîi^ani 
BiEager. : Se jSxeouted.,thefmflTtga(ges in qv^estiori,,t9 B. Pr/jBfown, 
Brown bad.been advancing large s^qis for thebenfifitof theassoçiatifîîi, 
and he took -thèse mortgia-êea^ :payirîg i no CADsideratiçn to _|Jager, fpr the 
purposejof'Ugmgithemias.collàt^rai |q raise mouey îffpûxe bei;ie^t,of' tb^ 
associatioQil; He did adivî-aineçiai-iairgf Riopunt t'^^eaftpifitq. the associa- 
tion, whioh haa never been -pïlid. j)M^ transferrèi^ the notes and piort- 
gages for value,» and they afterwarda .paissed. from hisî^s^ignee to the prés- 
ent complainacît. .lEager, aubseqileotly to the inq]rt^9ges,,transferred,the 
title to the association; and by cpnsent of all,paçtje§, wl)ei^,.;the receiv^r 
took possessiiMiof the properties;o| the association, 1^ topk ppssspssion 
pf those landsi j They baye beeniSpld, aod th^ifunds areip the bands 
of the court, j The mortgagesare ail régula? on thpir îfeîçe, apd the asso- 
ciation was and is indebted to? Brpwn k,rgely in e^cegs pf the amo"u,nt of 
thèse mortgages, so therë was ôiojj^le fionsideration for them. I think, 
thereforè, the mortgages should be' foreolpsed; and, as tlje property bas 
in fact been sold, the order will be for the paymept of the proceeds of 
the property, so far as is necessary, tp the complainant on the notes se- 
cured by the -mortgages. i. ' 'ï ^ . .. ; i,:,.. ,! : : . 

The creditors of the association claim a right to be heard in this mat- 
ter, and insist that the case should not be disposed of without further 
testimony on their behalf. The order for the payment of money will 
thereforè be stayed, if within 60 days they give bond or security, to be 

•See Poole v. West Point, etc., Ass'n, aiUe, 513. 
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appïoved by the clerk of this court, conditioned topayiany extra inter- 
est which may hereafter accrue, and the costs of any subséquent testi' 
mony, if, after the taking of such testimony^nd the final hearing of the 
matter, itshall appear that theii allégations are unfo\inded. 



MissELHORN ». Mutual Keserve Fund Lipb As§?h* 

{Circuit Court, S. D. Missouri, E. D. April 5, 1887,) 

1. Insubancb— Life— Death of Appi.ica»t bhfoke Polict Issued. 

Where an application for life insurance, and the policy issued thereon, both 
provided that the policy should not be in force until " signed by the oflScers 
of the association, and delivered to the applicant, " and the policy was made 
out after t¥è applicant's déath, and, in ignorance therèof, delivered at the 
place where he had resided, held, that it was void. 
S, Same— Dei,a* in AjCTIng up.ok Application. • 

In such cases unreasonable delay in acting upon the application does not 
operate to bind the cempany to whom the application is tnade, as insurer. ' 

In Eqùity. Demurrer to bill. 

George W. Tavmg, for plaintiff. 

Wm. G. & James O. Jones, for défendant. 

Brewer, J., Çpràlly.) This is a suit on a policy of insurance, The 
a,pplication and the policy each çoutained this sti^uiâtion "tliat this 
policy is not to be in force until it bas been signed by the ofîicers 
of the association and delivered to the applicant." The application was 
made in November, and the examination before the physician had on 
December 4th. Through some delay, the application did liot rea,ch 
New York city until December' 18th. It was examined and approved 
December 21st, and on December 22d the policy was prepared and sent 
to St. LouiSj reaching hère on the 25th, and then, by messenger, it was 
sent to the place where the applicant had resided. On the 21st, the 
very day the application was acted upon in New York city, the appli- 
cant died suddenly; so that at the time the policy was prepared, and 
long before it was received in this city or delivered, tbe applicant for in- 
surance was dead. By the terms of both the application and the policy, 
it never became an operative contract. The case cornes within the rule 
laid down in a suit decided by me last fall against this same insurance 
Company. Kohen v. Life AsS'ii, 28 Fed. Rep. 705. 

The plaintiff, however, insists that there was delay — culpable delay— 
on the part of the insurance company in acting upon the application. 
The application and examination were completed, asi stated, on Decem- 
ber 4th. FoT some reason the application did not reaèh New York city 
until December ISth. Concède that there was unreasonable delay, and 
yet I do not see how any delay makes a contract in the face of the stipu- 
v.SOF.no.S— 35 
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lation. If the applicant was dissàtisfied, and the delay unreasonable, 
he could hâve recovered the money which he had paid. 

While receipt of the application may cast a moral duty upon the Com- 
pany to act promptly, yet delay does not operate in the eame way as an 
acceptance of the application . Suppose the company had delayed acting 
for a year, could it be claimed that the policy was in force? The propo- 
sition which the applicant made was for a policy to become operative 
when the instrument was executed and delivered. No négligence, no 
delay, reasonable or unreasonable, on the part of the insurance company, 
couid make a contract in faèe of the stipulation. 

The decree will be entered for the défendant. 



. Bloch and others ». Abrahams and another. 

{CircuU Court, B. D. Missouri, E. D. AprU 19, 1887.) 

B^OTTT^-JtJBisDiCTrOiî— Fbaudtjx-kht Salb— Suit to Set Aside. 

A. levied an attachment on certain goods, supposed tobelong to hîs debtor, 
B., and C. claimed them as purchaser froin B. A., gave bond in accordanca 
with the provisions of the Missouri statutes, and the goods weré sold. Held, 
that A., having under the statute an adéquate relnedy at law in the proceed- 
ing instituted by C, could not, niaintain ^ suit in equity agaiust C.. to hâve 
the sale to the latter set aside as fraudulent and void. 

In Equity. Demurrer to bill* ^ 

Suit by çreditors against M. Abrahams and S. Desberger, in aîd of 
attachment suits instituted by them in this court, and still pending and 
untried. 

Krwm & Jonas, for complainants. 

Martin^ Laughlin & Kern, for Abrahams. 

A Binswanger, tçi Desberger. 

Beewer, J., (praUy.y In this case, attaching çreditors levied their at- 
tachments upon a stock of goods. A party claiming to be a purchaser 
înterposed his claim in accordance with the provision of the state statute. 
The attaching çreditors gave bond, which preserved the goods in the 
hands of the officer, and the sale was ordered to be made. The attach- 
ing çreditors now file this bill,' setting up that the alleged purchase by 
this claimant was fraudulent and void, and seeking to hâve a decree of 
this court canceling the bill of sale. A demurrer is interposed. The féd- 
éral statutes contain this spécifie. provision: that no suit in equity can 
be ulaintained whenever tberç is a plain and adéquate remedy at law. 
This provision of the fédéral statutes is binding upon this court, no 
mattei; what may be the scopé and extent of any sta,te statute. It seems 
to us that, in the proceeding instituted by this claimant at law, the ques- 
tion of the alleged invalidity of his purchase and the transfer can be fully 
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and adequately dete^-miaed. That being the case, there is no need, and 
notonly is there no need, bnt'there would be an impropriety, in sus- 
taining a bill in equity to atscomplish the same resuit. This I think ia 
dear, underthe fédéral Statutea, and my BrotherTHAYEB, who, of course, 
is familiar with the practicfe in the state courts, says no such bill would 
be sufitained there. The demurrer will therefore be sustaiued. 



BouLDm and others v. Phelps. 

(Oireuit Court, K D. Oalifirmia. March 38, 1887.) 

1. PoBMO LAiroa— MœxiCAH Titlès in CiiLiroimiA— Powbks ci' Qovbknob 
Pkiob to Cession. 

The governor of California, after the passage of the colonization law of 
1834, and the issue of the régulations of 1828, and prîor to the acquisition of 
Califorhia, bythe United States, had no power to make graitts of public 
lands, except in the manner and upon the terms and conditions expressed in 
that law and those régulations. 

a. SaMK— PbBSPMPTIONS AS TO POWBB. 

Power in the governor to make such a grant, after the passage of that law, 
will not be presumed from the f act that he made the grant. 
& EvTDBiîCB — JtTDiciAi, NOTICE — Mbxican Laws— Caitfoknia Titles. 

The courts wiUtakeiudicial notice of the laws of Mexico, upon which the 
titles to lands in Calif ornia depended, prior to the cession of Calif ornia to 
the United States. 
4. PoBMC Laitds—Calipoenia— Mbxican Laws. 

The law of 1834 and the régulations of 1838 were, after their adoption, the 
only laws in force, under which public lands in Calif ornia could be grauted to 
individuals or familles. 
fi. Same— Qbant— Mabb Island— "Dbsbbt Isiahd"— Dispatoh ot 1838. 

If the grant of Mare island, which purports to hâve been made by Gov. 
Alvarado to Victor Castro, in 1841, was iutended to be made under uie au- 
thority of the dispatch of 1838, issued by the government of Mexico, to the 
governor of Caliiornia, it is void, for the want of power in the governor to 
make it. The island does not corne within the words of the dispatch, as it ia 
not a "désert island, adjacent to the department. " 
•. Same— CONC0BBENCB op Dbpabtmentai, Assemblt. 

It is also void, because it was not made with the concurrence of the départ- 
mental assembly, as required by that dispatch. 

7. Samb— PoHic DP Qbaht— Ebcoed— CoiiONizATiON Law oï 1834— Régulations 
OP 1838. 

The grant cannot be sustained under the colonization law of 1834, and the 
régulations of 1828, because, there is no sufficient évidence of its genuine- 
ness for the foUowing, among other reasons: It is not in the usual form of 
such grants; it is not attested by the secretary of state; it is not upon habili- 
tated papei; it has none of the usnal conditions of such grants: it is not re- 
cited therein that it was made in exact confonnity with the provisions of the 
laws; there is no record of the ^ant, nor any note thereof, in the records of 
the government; it has not received the approval of the departmental assem- 
bly, nor was it referred to the departmental assembly, by the governor; jurid- 
ical possession of the island was not given. 

& Sahb — JuBmicAL Possession. 

By the Mexican System, under which public lands were granted, Jurldical 
possession constituted the investiture of title. 
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9. Samb— ApPEOTAL op Gbaut bt Assemblt. 

Under tJiat System grants dîd not becôme deflnîtîvely valid, untîl they had 

reÇeived the approval of the âépàrtmental assembly; and if they had not 

bëen 80 approved before the cession of California, they conld be made per- 

, fect titles only by proceedings, un,der the act of cqngress of March 3, 1851. 

10. Samb— Inchoate Qrant— Abandonmbnt— Boabd of Land Commissioneks. 

Ah închoate grant, wàs requirçd by the acf of congress, to be presented to 
the boarâ of land commissioners, for confirmation, by parties claiming under 
it; and if not so presented by them, or parties undér whom they claim, the 
land as to them is deemed public land of the United States. 

11. Samb— Decbeb op Conpibmation— Eppect op. 

The decree of confirmation fendefed by the board, and the orderof the dis- 
trict court that a decree of confirmation be entered, will inure to the con- 
firmées and theirgrantees, and not to parties claiming by derivative title from 
the original grantee pr jpr to the confirmées. 

12. Same — Subséquent PaItenT. 

A decree of confirmation, and a patent in pursuance of ît, vests the légal 
title in the confirmées. A confirmation without a patent, does not vest the 
légal title in any one. 
18. Bjeotmbnt— Nationai. Cotots— Légal against Eçttitable Title. 

In ëjectmeht in the courts of the ITnited States, the légal title must prevail, 
as against a mère equity. 
14 PtTBLic Ijands—Mexicaiî Gbaiits— Inchoate Grant. 

Thè grant to Castro being incboate, aad not deflnitlvely valid, the légal title 
, relnainedin the United States. , 
16. Samb— Ejbctjibnt— Equitable TITLE. 

A party claiming under a Meiican grant of an imperfect or équitable title, 
cannot maintain ejectment against another party, claiming under the sanie 
grant, by adverse derivative titl^, Who has presented his claim and had it con- 
flrmed, whetbér he acted fraudulently or otherwise. 

16. SAMB-^ÈitiEP IN EquiTV, 

Parties haVing équitable riglits as against the patentées, can enforce them 
only by à blll in equity. 

17. Same— Gbant op Govebnob Alvabado to Victob Castbô— Feaudulbnt 
AND Vpip, ; 

Thé ^Hfa^ by Alvarado to Castro is void. Satîsfactory évidence is not ad- 
duced as to the time when the grànt was made. There is no satisf actory évi- 
dence that the grant was seen by any one priortothe latespringorearlysum- 
mer of 1850. There is no' évidence in the Mexican archives that the grant 
was isSued; hor was it noted in the Tornade Rason, or in the Jimeno or 
Harthell index. It was not written upon habilitàtéd'paper. Itwaswritten 
upoh the ba«k of the half sheet containing the preliminary permission to oc- 
cupy thtfislaiid. It is in the handwriting of Alvafadoi ït was not attested 
by the sécretary of state. The' handwriting of the body of the grant and the 
signature correspond with the handwriting of Alvarado during the period 
between 1843 and 1850, and not with his handwriting prior to that period. It 
was written: with a steel pen, such pens apparently not being in use in Cali- 
fornia prior to 1844. It contained the phrase— as translated — "/ do by thèse 
présents, " which is not found in any Mexican document of unquestioned gen- 
uineness. Seld: That the grant was not executed till 1850, after California 
was transf erred to the United States, and it is, theref ore, fraudulent and 
void. 

18. Ebtoppbl— Mexican Gbant— Mabe Island. 

Where a claim for the confirmation of a Mexican grant, by parties deriving 
title under the original grantee, has been presented to the board of land com- 
missioners for confirmation, under the act of 1851, and conflrmed, the United 
States, as grantees of the confirmées, are not estopped from showing that the 
grant soiconflrmed is fraudulent and void, in a suit brought against theirrep- 
, lesentativet in possession by & stranger to the proceedings before the board 
for confirmation, claiming title under a prior conveyance from the original 
grantee, who has never presented the grant for confirmation. 

19. SAMB-fJSfoT Rbs Adjudicata Till Dbobeb Entbebd— Case in Judgmbnt. 

Bissell and Aspinwall, claiming title as grantees of Castro, presented to the 
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board of land commissioners for confirmation, nnder the act of 1851, what 
purpoTted to be a grant to Mare island f rom Gov. Alvarado to Castro. The 
grant was confirmèd, and, on appeal, the district court, the United States net 
objecting, made an order for a final decree aflSrming tbe decree of the board; 
but no final decree was ever entered pursuant to said order. Pending the 
proceedings, and bef ore the making of the order for a decree of confirmation, 
the petitiôners and confirmées, Bissell and Asplnwall, conveyed the island to 
the United States, whereby the latter, at the time thé order was made, repre- 
sented both parties to the proceeding. Afterwards, the plaintiffs brought 
this action in ejectment against défendant, Phelps, holding possession for the 
United States, to recover the island, claiming title through an alleged convey- 
ancefrom Castro, prior in date to that under which Bissell and Aspinwall 
claimed. Neither plaintiflfs nor any of their grantors had ever presented the 
claim, under the grant to Castro, for confirmation. Eeld, (1) that Phelps, 
representing the United States, is not estopped, by a final decree of confirma- 
tion in the proceedlngshad by Bissell and Aspinwall, from sho*ing, as against 
plaintiffs, who are strangersto thèse proceedings, that the grant is fraudulent 
and void. (2) If otherwisè, a final decree having never been entered in pur- 
suance of the order for a decree, the matter is still in the control of the court, 
and mbjudîce, and it has not yet become res adjudieata, in snch sensé as to be 
ttvailable as matter ofestoppeL 

(Si'Haiui by the OourVt 

Before Sawyee, Circuit Judge, and Hoffman, District Judge. 
Geo. Moumoy, L. B. Mùner, L. D. McKidek, and /. B. Mhoon, for 
plaintiffs. 

S. G, Hilbom, U. S. Dist. Atty., for défendants. 
A. L. Rhodes, for the United States. 

Sawyek, J., (Hoffman, J., concurring.) This is an action to re- 
cover Mare island, embracing between five and six thousand acres of 
land upon which are situated the United States navy-yard, numerous 
buildings for quarters of officers and employés of the government, a gov- 
ernnaent hospital, magazines, barracks, and other works erected by the 
United States at an expense, in the aggregate, of several millions of dol- 
lars. A fnll statement of the facts will be necessary to a proper under- 
standing of the décision. 

The défendant, at the time the action was commenced, was command- 
ant of the navy yard, appointed by the secretary of the navy, and, 
as such, he had possession and control of the island for the United 
States, under and by virtue of his authority, as commanding officer at 
that station. He, perspnally, claimed no possession, right or interest in 
the island, and no right, or interest, other than for the United States, as 
an officer of the government. The case has been very deliberately, care- 
fuUy and ably tried by the numerous counsel engaged, whose efforts 
bave been fuUy commensurate with the importance of the case, and the 
vast interests involved. The plaintiffs claim title, under a Mexican 
grant, alleged to bave been made of the island by Gov. Alvarado on 
May 20, 1841, to Victor Castro, and intermediate conveyances from 
Castro to themselves. Plaintiffs first introduced in évidence, a pétition 
by Castro to the "senor prefect of the First district," asking a grant of 
the island, with a margin^ référence for information; which pétition and 
référence are dated October 30, 1840; .the report to the prefect thereon 
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by Peealta, justice of the peace, dated November 4, 1840; the furtber 
report of the préfecture to the governor by José Y. Castro, dated No- 
vember 14, 1840; and a permission to occupy, signed by Jimeno, gov- 
ernor âd intérim dated October 31, 1840. A translation of the pétition,- 
order of référence, m/orme, and permission to occupy, is in the words 
and figures folio wing: ., 

[Translation.] 

"expkdiente. 
"StampSc 2Eeales. 

"Provisionally authorized by the maritime custom-house of the port of 
Monterey, in the aepartment of the Californias for the years 1840 and 1841. 

"Alvarado, Atonio Maria Osio. 

'■'^'stompj*"" "8mor Prtfect af the First District. 

"Joae Victor Castro, a native of, and résident in, this 

"San Juan do department, before the known justiflcaLion of your excel- 

Castro, Oct. 30, 1840. lency, as is proper and lawful, présents himseït and rep- 

Pass thia pétition to resents, that It being well known that we generally, every 

peace ofc'oiitra* '^^^^' receive injuries from the Indians by robberies, etc., 

Costa for report, and, as I hâve no secure place to put my little stock, I am 

if tiie said adiacent under the necessity of coming to the goodness of your ex- 

islaud, wliicii cellency; and as there is an adjacent island in the bay of 

^^aiotïa^s^^T' ^^" Francisco, called 'Isia de la Yegua,' which has no 

and if it can b^e " owner, of asking that it may be granted to me for depos- 

granted; and this iting my said stock, where it will be sate from the in- 

being done, retum juries which happen from said Indians. I know, senor, 

it for décision. that it will make me some expense to pass over to said 

"Casibo." island ray small property; but I will do it ail with pleas- 
ure in order to secure what little remains to me. 

"Wherefore, I beg and pray that you will be so good as to decree in favor 
of the petitioner; swearing," etc. 
"Monterey, October 30, 1840. JosB Victor Castro. 

"In virtue of the superior decre^\ which précèdes of Senor Prefect Don 
José Castro, which you hâve been so good as to send me on the pétition for 
the island called ' De la Yegua,' I ought to say that said island belongs rather 
to the coast of San Solano, rather than to that of San Pablo, and that to the 
présent time, it is vacant, and this authority, does not know as any citizen 
has ever pretended to it. This is what I ought to say in compliance with 
what is asked of me, God and Liberty. 

"BarusJio of San Antonio, November 4, 1840. 

"TaNACio Peealta." 

"Most excellent, senor governor, ha ving seen the contents of this pétition 
and the report of the justice of the peace of Contra Costa, and ail else pre- 
Bented, the préfecture reports that the petitioner possesses the légal requi- 
sites to entitlè him to be attendéd to and that the island asked for, called < La 
Yegua' is vacant without any person pretending to it, leaving the matter to 
your excellency's pleasure. 

" San Juan Batista, November li, 1840. José Y. Castro. - 

"PEOVISIONAL GBANT. 

"Manuel Jimeno Casarin, governor ad interitn ot the department of tha 
Californias. 

"Civil governor of Upper California. 
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"Don Victor Castro is provisionally permitted, while the usual steps are 
being taken, tô occupy with horses the island named 'La Yegua,' in the 
Btraits of Carquinez. 

"In conséquence let this commission be delivered tothe party interested for 
his security. 

"Monterey, Octdber 81, 1840. 

tSigned] "Jimeno. 

Signedj "José L. Fkbnandez, 

"Secretary ad Intérim." 

There is no question, that thèse documente are genuine, and, that they 
were executed at the time they purport to bear date. The several doc- 
uments corresponding to thèse, constituting an incomplète expedùnU, 
were found in the Mexican archives, but with thèse documents the ar- 
chive évidence ends. There is no final 'grant, or copy of a grant, and 
no note or mémorandum of a grant, or any further action to be found 
anywhere in the archives, either in the Jimeno index, Hartnell index, 
Toma de Razon, or even in loose papers, or elsewhere, and no évidence 
of any kind relating to the grant in the proceedings of the departmental 
assembly, or any of the officiai records of the Mexican govemment. 
Plaintifis, after introducing testimony tending to prove the due exécu- 
tion and genuineness of the document, introduced in évidence, what 
purports to be a grant by Alvarado, written upon the back of the same 
half sheet of paper, upon which the provisional permission to occupy, 
before set out, was written. The said apparent grant, is in the Spanish 
language, in Ûie handwriting of Alvarado, and dated May 20, 1841, a 
translation of which is as foliows: 

"OBANT. 

"Juan B. Alvarado, regular conBtitutional govemor of the department of 
Vba Califomias. 

"Whereas, Don Victor Castro, a Mexican by birth, bas petitioned to thls 
government for the ownership of the island named ' La Yegua,' situated in 
the neighborhood of the straits of Carquinez, in conséquence of which the 
foregoing permission was granted him by Senor Don ManuelJimeno Casarin, 
for the time being in charge of this govemment, and in virtue of which the 
petitioner has repleaded his pétition, proving that said island does net belong 
to the ownership of any individual or corporation. I hâve in deoree of tjiis 
day declared, as I doby thèse présents déclare. Don Victor Castro owner in 
fee of the said island, in ail ite extents, conformably with the powers con- 
ferred on me by the suprême national govemment. 

"In conséquence let this be delivered to the party interested, that it may 
serve him for a title, and for such other purposes as may be convenient. 

" Given in Monterey, capital of the department, on the twentieth day of the 
month of May. 1841. 

[Signed] "Juah B. Alvaeado." 

Neither this all^ed grant, nor any copy, record, note, or mémoran- 
dum relating thereto was found in the Mexican archives. It is signed 
only by Alvarado, without attestation by the secretary, and the body of 
the grant as wéll as the signature, were in Alvarado's handwriting. The 
prior provisional permission to occupy, it wiU be seen, was attested, aa 
was UBual, by the secretary. 
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Aller introducing the foregoing incomplète expedkntgfatïà the said ap- 
parent grant, plaintiff introdiiced testimonytending toshow that Victor 
Castro took possession of the island, and put his stpcfc'Upon it; that he 
afterwards, in 1847, sold fôf $800, and cdnveyed the island and stock, 
by a deed in the Spanish language, to one Bryantj wjio aftçrward, early 
in 1848, sold and conveyed his interest to Major Cooper for |441; that 
the convèyatiCes from Castro to Bryant, and from Bryant to Cooper, were 
recorded iri the alcalde'S^ ôfBce at Sonoma, but that the book containing 
the record bad been either lost» destroyed, pr.mutilated, neither the orig- 
inals, ;nor any copies, nor any record of them, so far as known, being 
now ,in existence, — the ouly évidence now oSered of their exécution and 
contenta being paroi; ^thàt Bryapt, his grantee, Cooper, and Cooper's 
gra,ntees, beipg his sons and relatives, holding under hîm, continu ed in 
poissession iiptil ousted by the.ltnited States in 185^, when possession 
wastaken,^tîy theïatter,:forthe purpose,first, of constructing a. dry-dock, 
and after,w;^rds for a navy-yard ànçl naval purposes. 

Plaintij^ algo introduced çohveyances from Coopéi*, now of record,' 
through wûich, whateverl^tle Cooper had, passed to plaintiffs, prior to 
thecommeijcepient.of.this suji. , 'Neither plaintiffs, ïiôr any one through 
whom they c|aim, ever presénted for confirmation any claim under said 
grant to Castro, or p{herwise,,to the board of land coîûmissioners, organ- 
izpd undef the act of 1851. Plaintiff, also, read a passage from defend- 
ant's pétition for a rerrioval from the state court to the United States cir- 
cuit court,— th^ passage having beeninserted in the pétition to show that 
a question woold arise under the laws çf the United States, and, that, ii 
is a case within the jurisdiction of the circuit court. 

The plaintiffs having rested, the défendant intro'duced counter-testi- 
mony, as to 'the' continued occupation of the island by CoOper and his 
grantees, till the United States took exclusive possession; as to whether 
there ever' wa? any records of Sonoma other than those now existing, in 
which the alleged lost deçds coùld havé been recorded; as to whether the 
records had been destroyed, lost, or mutilated, etc.; also, testimony de- 
signed, and tending to show, that the alleged grant by Alvarado to Castro 
was not executed till some time in the spring of 1850, long after Alva- 
rado had ceased to be governor, ànd the country had been transferred to 
the United States, and that it waa by Alvarado antedated; and that said 
pretended grant is, consequently, not genuine, buta fraud. Défendant 
also introduced an order of Président Fillmore, datéd November 6, 1850, 
made upon the assumption that Mare island was public land, reserving 
it for public use. So far as it relates to Mare island, it is in the foUow- 
ing words: "The président of the United States exempts and reserves 
from sale for public purposes, the foUowing tracts or parcels of land in 
the state ofCalifomia: * * *. (6) Mare island." Also, a letter from 
the secretary. of the navy to the président, dated February 9, 1853, re- 
lating to the réservation of Mare island for niival purposes, and an order 
of the président, made two days later, dated February 11, 1853, direct- 
ing the réservation; also, a letter of the secretary of the navy, dated Feb- 
ruary 12, 1853, to the secretary of the interior, stating the fact of thèse 
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prior communications, and the réservation of the island for a navy-yard 
and naval dépôt, 

Testimony was also introduced, showîng that the United States, by 
its agents and employés, took exclusive possession of Mare island as early 
as September, 1852, for the purpose of constructing a dry-dock, and that 
they hâve been in actual, exclusive possession of said island, bj' their 
agents, servants and officers from that time to the présent. The appoint 
ments of Successive commandants of the havy-yard commencing with 
that of Capt. Farragut, August 9, 1854, and continuing down to and 
including the défendant, Phelps, were shown, and that each, during the 
period of his command, had been in actual command, control and pos- 
sessioû, under and by authority of the United States, in the same man- 
ner, and for the same purposes, as the command, control and possession 
of défendant, Phelps,' at tiie commencement of this suit; and that such 
comînand, possession and control were continuons, uninterrupted, ex- 
clusive and adverse to the claim of ail the world other than the United 
States, from the time Capt. Farragut assumed command, in 1854, till 
and including the time of the commencement of this action. The de- 
fendants, deflying upon the évidence introduced, pro and con, the genu- 
ineness of the allégea grant from Alvarado to Castro, upon which plain- 
tiffs' title whôUy dépends, or, if genuine, that it is such a title as will 
sustain ejectment; and, relying upon the légal presumption, that the title 
to àll lands within the state of Galifomia is prima fade in the United 
States, which presumption must be overthrown by any party: claiming 
title in himself, by satisfactorily showing that the title passed to piivate 
parties by a grânt from the Mexican government, before the transfer of 
Galifomia by Mexico, or by a grant from the United States since such 
transfer, rested. 

Whereupon, the plaintiffs, without pretending to claim under the pe- 
titioners, or to in any way connect themselves with them, introduced in 
évidence, under objection and exception by défendants, a pétition filed 
by Bissell and AspenwaU before the board of land commissioners, for 
the confirmation of their claim to Mare island, based upon the said 
alleged grant of May 20, 1841 , from Alvarado to Castro, and an order 
for a decree confirming said grant made by the district court, on March 
2, 1857, on appeal from the decree of the board of land commissioners, 
— no decree having been entered in pursuance of said order. 

The purpose of introducing this pétition and order, as stated by plain- 
tiffs' counsel at the time, was, to show, first, that "the grant made by 
Alvarado to Victor Castro on the twentieth of May, 1841, was at the 
time the sovereignty of Mexico- ceased, and that of the United States 
succeeded, Over the northern part of California, a valid grant; and seamd, 
for the purpose of precluding or estopping the United States government, 
and the défendant, from denying that Mare islaad, the property sued for 
in this action, was at the date mentioned and ever since has been private 
property.'' The défendants objected to the introduction of the pétition 
and order, on the grounds that they were, (1) incompétent, irrelevant, 
and immaterial; (2) that it was not testimony in rebutfal; (3) that the 
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plaintiffs were not parties, or in any way -whatever, privies to thèse pro 
ceedings; and (4) that the order does not appear to be, and is not, a 
final decree of confirmation of the grant. The testimohy was received, 
but subject to the objections, and exception of défendant, 

The plaintiffs, then, as a branch of évidence, separate and distinct 
from the pétition to the land commissioners, and order of confirmation, 
last introduced, put in évidence a " certified copy of a deed purporting 
to hâve been executed by Victor Castro to John B. Frisbie, and Beezer 
Simmons, expressing a considération of seventy-five hundred dollars, 
which conveys, or purports to convey, Mare island to the grantees, dated 
May 23, 1850, and purporting to hâve been witnessed by V. Prudon 
and 0. Livermore and acknowledged May 23, 1850, before Edwaed 
McGrowAN, justice of the peace, in the county of San Francisco, and to 
hâve been recorded December 7, 1851, in Liber H of Deeds, page 220, 
of Sonoma county records." At the time of offering the deed, plaintifis 
denied in connection with the offer, "that Victor Castro ever executed 
this purported deed, or ever authorized any one to exécute it on his be- 
half," and claimed, that this deed is a forgery ; that it Jjever vested any 
title in Frisbie and Sirnmons, or oonveyed any title whatever out of 
Victor Castro. This deed is offered in connection wità. a déniai of its 
genuineness, "for the purpose of showing that the défendant and the 
United States government in défense of this action claim the title to 
Mare island under Victor Castro, the common source of title of plaintiff 
and défendant," the plaintiffs claiming under an aUeged elder-lost con- 
Veyance from Castro. Plaintiffs, theiï, introduced sundry mesne convey- 
ances from the grantees in said deed, from Castro to Frisbie and Sim- 
mons, including conveyànces from the petitioners Bissell and Aspenwall, 
ending with a deed from Bissell et ai. to the United States, dated January 
4, 1853, which purports upon a considération of $83,491, to convey 
Mart» island to the Uriited States. Plaintiffs, also, introduced évidence, 
a part of which was a bond of indemnity given by the grantors to the 
United States against failure of title, tending to show that, at the date 
of this last deed, and prior thereto, the United States were aware of the 
adverse claim of' plaintiffs' grantor, under the alleged conveyànces from 
Castro to Bryant, and Bryant to Cooper, and, therefore, took with notice. 
Plaintiffs, having restedj défendant put in évidence a dçed from Frisbie 
and Simmons to Victor Castro, dated May 28, 1860, (tHe same date as 
tiiat of the deed from Castro to Frisbie and SimmonSj) conveying the 
whole island, acknowledged July 21, 1862, reconveying the undivided 
ohe-tenth of Mare island for a considération expressed, of $10,000, — also, 
a deed from Victor Castro to Eissell,-^one of the said petitioners, and 
one of the grantors of the United States, — dated July 21, 1852, and ac- 
knowledged on the same day, reconveying one-tenth of Mare island, for 
a considération of $1,800. The plaintiffs insist that this last deed is, 
also, a forgery. 

Assuming th« graîit by Alvarado to Castro to be genuine, and to 
hâve been, honestly, executed, at the date it bears, the question arises, 
what are the rights of the parties under it? 
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The plaintiffs insist, that this grant vests a complète and perfect légal 
title in their grantor, whicli it was not necessary to présent to the board 
of land commissioners for confirmation, under the act of 1851; that the 
légal title, having passed ont of the Mexican govemment, and become 
fuUy and completely vested in the grantee, before the transfer of Cali- 
fornia to the United States, it, is perfect and indefeasible, and cannot be 
affected by a failure to présent it for confirmation; and, that, it having 
been conveyed by the grantee, Castro, to plaintiffs grantors, before any 
conveyance to Frisbie and Simmons, grantors of the petitiôners before the 
land commissioners, there was nothing left in the United States, or, 
which could pass through BisseU and Aspenwall > the United Stetes, 
and theirs is the better title. The fact, that the subject-matter of the 
grant is an island, which, as they insist, required no survey to œcertain 
the précise land granted, is relied on, as an élément, which renders the 
title perfect. On the part of the défendant, it is maintained, that no 
perfect or complète title ever passed from the Mexican govemment; that 
the title at best, is only inchoate; that at most, ohly an equity passed, 
leaving the légal title in the govemment, which passed to the United 
States; that by the failure of the plaintiffs, or their grantors, to présent 
their claim for confirmation, they lest their right, and as between them, 
and the United States, the lands nnder the provisions of the thirteenth 
section of the act of 1851, mnst be deemed, and held, to be public lands; 
but, if otherwise, in view of the présentation of the claim By Bissdl and 
Aspenwall, and the confirmation in that proceeding, the confirmation 
shown by the plaintifià, was, to BisseU and Aspenwall, and, upon such 
confirmation, the right to the légal title was vested in them, and a recov- 
ery in ejectment cannot be had against them or their grantees, by parties 
who, only, hâve an equity as against them. 

It is farther insisted, that the only remedy of plaintifi^s in that view, 
is by a biU in equity to charge the confirmées, as trustées, and to control 
the légal title for their benefit. A question is, aiso, made, as to the 
power of the govemor of California to grant an island, it being daimed, 
that under the act of 1824, and régulations of 1828, the govemor had 
no power at àll to grant islands. It is insisted by plaintiffs, that the 
govemor having assumed to make an absolute grant, itwiil bepresumed 
from that fact, alone, till the contrary appears, that he was authorized 
by the laws of Mexico, to make it. But the govemor of California, like 
any other ofBcer, must show authority for his acts. Says the suprême 
sourt in U. S. v. CambusUm, 20 How. 63 

"But no such presumptions are necessary or admissible in respect to Mex- 
ican titles granted since the act of eighteenth August, 1824> and the régula- 
tions of twenty-first November, 1828. Authority to make grants is there, ex- 
pressly, conferred on the governors, as well as the terms and conditions pre- 
scribed, upon which they shall be made. The court must looli to the laws 
for both the power to make the grant, and for the mode, and the manner of 
its exercise." 

The laws of Mexico in force in California, before and at the time of 
the transfer of California to the United States, upon which the title to 
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- ïands in California dépend, must be judicially noticed, and expounded 
by the courts, in like manner, as other public laws of the state of Cali- 
fornia. They are laws to be noticed, — not facts to be proved. Tliey 
are not regarded as foreign laws, but, as laws, that pass with the terri- 
tory. U, S. V. Tumer, 11 How. 668; Fremontw U. S., 17 How. 557; 
U. S. V. Perot, 98 U. S. 430; Paj/ne v. Treadwell, 16 Cal. 231. 

The effect of this grantmust bedetermined, either bj' thelaws of 1824, 
supplemented by the régulations, of 1828, or by the dispatch in relation 
to the grant of islands, issued by the central governmèiït of Mexico, of 
July 20, 1838. No other law has been called to our attention by which 
the grant was authorized.- And the suprême court has, often, held, that 
the laws of 1824 j and régulations of 1828, were the only laws, there- 
after, in force, under which grants of the public lands could be made, 
to families and individuals in California. U. S. v. Vall^o, 1 Black, 
552; U.S.: vjWorkTmn,lWa.lh7U. 

litYiQ grant in this case was intehded to be-made under the authority 
of the dispatch of 1838, as from the wording and form seems probable, 
it is clearly .void. It is n6t in the form çf col onizatita grants, but in a 
form similar to those in which Alvarado assumed to make grants of isl- 
ands underthè authority of the central government of 1838. The island, 
in our opinion, situated as it is, far inland, at the head of San Pablo 
bay, and thej mouth of Napa river, is not within either the purpose, lan- 
guage, or pul'View of the dispatch. It is not a '* désert island, adjacent 
to the department," but is as far and securely inland within the départe 
ment as any'of the iands on the surrounding and adjacent shores, from 
which it is only separated by one of those deep channels or sloughs eut 
by the ebb and flow of the tide through the marsh and overflowed iand, 
like hundreds of others similarly eut through the marshes adjacent to the 
interior bays and waters and along the shores ofthe Sacramentoand San 
Joaquin rivers. It might as well be claimed that Sherman's island, and 
numbers of others in the interior marshes, are within the provisions of 
the order of 1838. The suprême court was evidently of opinion that 
Angel island was not within the words èf the dispatch, or the deelared 
purpose for which the power was conferred. U. 8, v. Osia, 23 How. 284. 

With rnuch greater force may the language of the court in that case 
be applied to Mare island. But if embraced Within the language, the 
grant was not niade in pursuance ôf the law, as the departmental assem- 
bly took no part in the matter. In the Case of Osio the suprême court 
saysft 

"From the words of the dispatch wethinkitisclear that the power conferred 
was to be ex^ecnted by the governor, in conjunetion with the departmental 
asaembly, and, consequently, that a grant made by the governor without such 
oorxuiience ^ simply void." 23 How. 285. 

And again: 

"We are of the opinion that the governor, under the circumstances of this 
case had no authority, without thé concurrence of thè departmental ^ as- 
serably, to makè this grant. " Id. 286. 
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For the same reason& thé ^rant in this ca;se is sitiiply void for want of 
power in the governor alone to m^ke it, if its validity dépends upon the 
dispatch of 1838. If it cannotbe sustained under the law of 1824, 
supplemented by the régulations of 1828, it is utterly void for any 
pur pose. This grant in several important particulars is not made in 
confqrmity to that law, and those régulations prescribing the requisites 
for making a complète and perfect title, and the established practice un- 
der them. It is not in thë ùsuàl form. It is not attested by the secre- 
tary. It is not on habilitated paper. It bas none of the usual condi- 
tions. There is no record or note of it in the records, which constitutes 
the grant, under the Mexican law — ^no note or memoranda of any pr(> 
ceeding subséquent to the pétition, référence, informe and provisionàl 
permission tô occupy, given by Jimeno. It was not referred by the 
governor, to the depattinental assembly, for its approval or rejectionj 
and there was no juridicàl possession, as prescribed by the law. The 
fifth paragraph of the régulations of 1828 expréssly provides that, "the 
grants made tô familles, or private persons, sMi not be Tield to be definkdy 
vdlid loithùut prevwas consent of the territorial deputation, tO which énd 
the respective documents lexpedimtes] shall be forwarded to it." See; 
also, Û. S. y. Vcdlejo, 1 Black, 552. And the eighth paragraph that 
"the définitive grant asked' for, being made a document âgned by the ' gover- 
nor skaU be given, to serve as a title to the party interested, wherein it 
must be stated that said grant is made in exad conformity with the prows* 
ions of the laws, in virtue whereof possession shall be gvoen." Thus, it is, 
expréssly, provided, "that the grants shall not be hdd definitively yalid 
without the previous consent of the departmental assembly." And un- 
der the eighth clause, the final document is not authorked to be ddivered 
to the party untU it becomes a "définitive grant,'" that is to say untilit 
bas the approval of the departmental assembly and after the delivery of 
the document issued upon the grant becoming définitive, — possession 
is to be given in virtue thereof, — that is to say, it is to be followed by 
the juridicàl possession, which complètes and perfects fhe title. Until 
thèse proceedings the title is not définitive, complété, or perfect, but re- 
mains inchoate and subject to be defeated. In this case, therè was no 
approval by the departmental assembly. The grant was never referred 
to it, and it never had any opportunity to express its assent, or dissent; 
and the paper, such as it is, was issued before the governor was author- 
ized, under the express terms of the law, to isssue it. It was not fol- 
lowed by juridicàl possession, and it is not stated, that it is made in 
exact conformity to the laws. The juridicàl possession is not designed, 
merely, to measure, and defipitely, identify the land granted, as it is 
claimed by plaintifis, but it was a formai act by which possession was 
delivered, the title passed, and became finaUy perfect in the grantee. 
The judge went upon the land, and after measuring it, when necessary 
to identify the land granted, directed the grantee to enter into posses- 
sion, which he did, and "gave évidence of thefact by puUing up grass 
and making démonstrations as owner of the land." Malarin v. U. S., 
1 Wall. 290. 
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So, in Qrahm, v, U. 8., 4 Wall. 261, the court says: 

"The Mexican law, as well as the common law, rUade formai delivery of 
possession, or livery of seizin of the property, essential after the exécution 
of the gi-ant, for the investiture of the title." 

Thia principle is again repeated in the late case of Van Eeynegcm v. 
Bottoni^ôV. S. 35. ' 

Thcsre was no action, and no opportunity to act by the departmental 
assembly, upon this grant. There was no record made of it as required 
by paragraph 9, and under the Mexican law, the public record thereof, 
and not the document delivered to the party, was the effective grant, 
Tbére.was no juridical possession. The title, therefore, did not become 
definjtely vested. A grant caiinpt be perfect or complète where any- 
thing remains to be done to perfect it. It is not a complète or perfect 
title, and it was, such a title as it was necessary to présent for confirma- 
tion under the act of 1851, in default of which the plaintiffs lost their 
right, and as between them and the United States, notbing dse appear- 
ing, the land must be deemed to be a part of the public domain. And 
80 as we understand the cases, is the law as settled by the suprême court 
of the; XJnit^ States. 

Says the suprême court in U. S, v. Workman, 1 Wall. 761 

"GrantS'uBder those laws wore requiired to be made subject tothe approval 
of the dépaMmental assembly, and consequently, wiless such approval was 
obtained, *Afl Utle yxis not regarded as perfect and complète." 

So in BeArd v. Federy, 3 Wal. 490: 

"The grant of Pio Pico, bearing date on the twentieth of June, 1846, under 
which the défendants below claimed title to the greater part of the premises 
in eontroversy, was rîghtly excludèd. With the offèr of the grant, the dé- 
fendants iadrtiitted, that it had nevèr beeh presented to the board of land 
commissloners for confirmation, and had never been Gonflrmed. The court 
treated the'ferantas one in coIonizatSpni AU such gijants, it is a matter of 
common knowledge with the profession in California, were made subject to 
the approval of the departmental assenibly. Until such approval they were 
not deflnitely valîd; and no such approval was obtaihed of the grant in ques- 
tion, previoiis to the seventh of July following, wheri thé jurisdiction of the 
Mexican authorities was displaced, and the country pitssed under the govern- 
ment of the United States. It remained for the new government succeeding 
tOjthe obligations of the former government to complète what thus remained 
ijnperfect, * • * Such législation is not subject to any constitutional 
objection, 80 far asit applies tograntaof an imperfect character, which require 
further action of the political department to renàér them perfect." 

See, also, ITornsôï/ V. Î7. 5., 10 Wall. 238. 

It is not dferiîëd that an ihtefest inay vest by such a grant, — an in- 
terest, or incipient title, that wduld be confirmed upon an application 
under the act of 1851, undér which mère equities are Oonfirmed; or an 
intérêt, thkt wôuld be prqtected agaiûst trespassers upon his possessions 
by a merè sttangër to the title. 'But such inchoate title, as would be 
entitled to confirmation is quite différent from a complète, perfect title, 
requiring nothing more to render it définitive and final, and not requir- 
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ing confirmation at aJl. The grant relied on-, if macle under the coloni- 
zation laws, the most favorable position to plaintiffs, being inchoate and 
imperfect, and the plaintiffs and their grantors having failed to présent 
their claim under it for confinpation, their right has lapsed, and the 
lands as to them must "be deemed, held, and oonsidered to be parts of 
the public domain of the United States." Act 1851, 9 St. 633, § 13; 
Eslrada v. Mwrphy, 19 Cal. 271. 

In the latter case Mr. Justice Field said: 

"The claim of the plaintiffs under the grant to Estrade was neverpresented 
to the commissioners under the act of congress. It must, therefore, be con- 
Bidered according to the views we bave expressed, as having been abandoned. 
Like ademand banred by the statute of limitations, il has no standing in 
court, whatevèr may hâve been itâ original validity, By the courts it must 
be treated as non-existent. The land, therefore, so far as the plaintiffs are 
concerned, must be deemed to be a part of the public domain of the United 
States. 

"But it is said that the conséquences of non-presentation prescribed by the 
act of congress çannot foUow with référence to the claim of the plaintiffs, in- 
asmuch as the validity of the grs^nt has been cohflrmed under a claim pre- 
sented by the défendant, Murphy; aiid that the tJnited States hâve thus de- 
clared that the land is private'property and not a part of the publié domain-. 
We do not think the conclusion foUotos from the confirmation to Murphy. 
The land may be treated as private so far as his claim is concerned, and 
yetbe treated as public with respect to the claim of. tTie, plaintiffs. We dp 
not understand the language of the act asdeelarlng that, whenever a claim 
or grant is not presented, the land shall be deemed absolutely a part ot the 
public domain; but that it shall be thus treated so far as any right ofthe 
particutar elairnant is concerned. Other parties may bave asserted success- 
fully claims tb the same land, with référence to whotn it would, of course, be 
held as private property. The confirmation under the act opérâtes to the 
beneât of th^ confirmée and parties claiming under him, so far as the légal 
title to the promises is concerned. It estabUshes the légal title in the con- 
firmée, and this must control in the action for eJectment." 

See, àlso, FossaiVs Case, 21 How. 447, 448; Rko v. Spenoe, 21 Cal. 
611; J?eard y. Jfeden/, 3 Wall. 489, 490, 

The défendants having rested their case, after introducing çvidenee 
attacking the validity of the grant from Alvarado to Castro, and relying 
upon the presumption of title in the United States till shown affirma- 
tively to be elsevyhere, the plaintiffs, under objection and exception, as 
appears in the preliminary statement of the case, introdueed the pétition 
of Bissell and Aspenwall, claiming to be grantees under Castro, foi; a 
confirmation to them of the grant in question, and an order for a decree 
confirming the claim made by the district court on appeal. This évi- 
dence was, probably, inadmissible in this stage of the case, at least, as 
not being in rebuttal, and on other grounds stated in the objections. 
But the court being well aware of the facts, as a part of the public judi- 
cial history of land titles, depending on Mexican grants in Califomia, in 
whichone of the judges,at least, performed a consipicuous part, thought 
it désirable to, consider ail the known facts afiecting the right of plain- 
tiffs to recoyer. Plaintiffs, claimipg to be prior grantees under Castro, 
and not claiming under the petitioners, or to be in privity witji them, 
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insist that the only object of the proceedings for confirmation is to dé- 
termine what lands are public;- that this confirmation settled the ques- 
tion that the grant to Castro is vaJîd; that the lands are not public; that 
the confiriûation inures to the benefit of the party who has the title of 
Castro,. a,iicl that they, being thé prior grantees of Castro, it inures to 
their behefitand entitles them to recover. 

It has been, undoubtedly, often stated by the courts, that the primary 
object of the act of 1851, and proceedings under it, was to ascertain 
what lands were public, and to afford the owners of lands under Mexi- 
can grants' BOme ready, eonvenieût'and reliable muniment and évidence 
of title, and^ that the court, in thèse proceedings, had nothing to do with 
Settling the çonflicting rights èf piar^es arising out of the derivative title 
frqm the original grantee; that it was only interested in the derivative 
title so far as, to.see, that it, had before it parties eptitled to beheard. 
But, as to the other branches of the proposition, the décisions of the 
courts are ail' against the plaintiËfis; The resuit of the oft-repéated dé- 
cision is, tiiàt the confirmation and a patent in pûrsuance of it, vests the 
légal titlé in the confiririèè; àniâ, tlj^t, if other parties, who hâve failed 
to presénitlieiE claim for ;Cpnfirn.ïatipn, hâve any rights as against the 
confirmées, they. are but equities, and can only be enforced by a bill in 
equity; that their title, whatever it may be, is not a légal title, upoû 
which a recovery in ejectnient can'be had. Even a confirmation, with- 
out a patent, dpes not vest the légal title, but only gives the légal' right 
to the title, and to a patent in pursuance thereof. The title dérivëd un- 
dera confirmation cannot be, coUâterally, attacked in an action of eject- 
ment. Such is the resuit of the décision in Beard v. Federy, 3 Wall. 
489eteeq.- 

In Fost& y. Mora, 98 U. S. 425, the suprême court holds that, "in 
actions of ejéctmént in the United, States courts, the strictest légal title 
prevails. If there are equities which would show the right to be in cmoiher, 
ihese can only be eormdered on Ae equity dde of the fédérai courts." Id. 428. 

Carpentier v. Montgomery, 13 Wall. 480, présents the précise question 
now involved. A grant had been made to Luis Peralta, who having 
died, the sonâ, presented a claim under the grant, and as évidence of 
their derivative title, what was aflerward alleged to be a fraudulent will. 
The title was conôrmed and patented to the confirmées. Grantees of 
the sisters^ also, claiming under the father, the same source of title as 
the sons, bVotight suit in ejectment to recover from the grantees of the 
patentées. The same claim was made, as in this case, that the title to 
the rancho was.a perfect title, not needing confirmation. If not, that 
the confifmatiWn, and patent only Segregated the land from the public 
land, and detertained, that the gi^nt was valid, and that the govern- 
lùent had no interest; that the title inured to the benefit of whomso- 
ever, had tbe derivative right from the original grantee,— and that this 
right could be tehown in an action ôf ejectment against the party claim- 
ing under thé patenta But thèse positions were, directly, overruled by 
the suprême court; After holding that the title was not perfect, and r&- 
quiïed confirmation, the court said: 
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" But it 18 contended, that the confirmation of the title inured to the bene- 
fit of the parties really interested, botli'at law and in equity, and not, merely, 
to the benefit of the confirmées. This is, nndoubtedly, true, so far as the ség- 
régation of the lands from the public domain, and the extinguishment of 
the government title, or claim of title is concerned; but, as it respects the 
légal estate, the confirmation inures to the confirmées alone. The eightb, 
and ninth sections of the act require the claimant to show, not only, the orig- 
inal title, but his own title by deraignment therefrom. Having established 
thèse, the object of the inquest is attained. It, satisfactorily appears, that 
the land does not belong to the government, and the claimant appears to he 
the persan prima fade entitled to the légal title. Hence, the thirteenth seo- 
tioii goes on to déclare, that for ail daims, flnally, conflrmed, a patent shall 
issue to the claimant, upon his presenting to the gênerai land-offlce, an au- 
thentic certiflcate of such confirmation, and a plat, or survey of the said 
land, duly certified and approved by the surveyor gênerai of Calif ornia, 
•whose duty it shall be, to cause ail private daims, which shall be, flnally, 
cohflrtned, to be, accurately, surveyed, and to furnish plats of the same. 
ïlhis language is ntteilj, irreooncilable with the hypothesis, that the légal 
estate dewlves, upon the confirmation, to any other parties than the iaon- 
flrmees. The patent is to he given to tJiem, and the légal title capnot be sep- 
arated from the patent. It is true, that the fifteénth section of the act dé- 
clares, th?it the decree of confirmation shall be conclusive between the United 
States, and the claimants, only, and shall not afEect the interests of third per- 
sons. But this was intended to save the rights of third persons, not parties 
to the pToceeding, who might hâve Spanish or Mexican daims, independent 
of, or, superior to, that presented by the claimant, or the équitable rights of 
other parties having rightful claims under the title confirmed. The former 
class, could Still présent their claims without préjudice, within the time lim- 
ited by the statute. The latter class, those equitably entitled to rights in the 
land, under the title confirmed, were not to be eut off. Their equities were 
reserved. But they must seek them by a proceedlng appropriate to their 
nature and condition. The légal title is vested in the confirmées, or will be, 
when the requisite conditions are performed. It is not in thèse équitable 
claimants. They cannot maintain an action of ejectment against the con- 
firmées, or those claiming under them; but must go into equity, where their 
rights can be properly investigated with a due regard to the rights of oth- 
ers." Id. 494, 495. 

The court cites, as establishing this doctrine, TPîfeon v. Castro^ 81 Cal. 
420; Mrada y. Murphy, 19 Cal. 272; Banks v. Mormo, 39 Cal. 233; 
Beard v. Federy, 3 Wall. 478; and Townsmd v. Gredey, 5 Wall, 326, — la 
whiçh last case it is said: "The confirmation only inures to the benefit 
of the confirmée, so far as the légal tide is concerned. It establishes the 
légal title in him, but it does not détermine the équitable relation be- 
tween him and third parties." Id. 335. 

So, after using language similar to the preceding, the court in Estrada 
V. Murphy, 19 Cal. 272, adds: 

"It matters not whether the présentation was made by the confirmée, in 
his own name, in good faith, or with Intent to dtfraud the actual owner of 
the daim, [as alleged in this case;] a court of equity will control the légal 
title in Ma hands so as to protect the just rights of others. But in yeotm&nt, 
the légal title mp^t control." 

Seéi aléo, Sîngleton v. Touchard, 1 Black, 342. 
Y.30F.no.8— 36 
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So in Brown v. Brackett, 21 Wall. 388, it was claimed on the princi- 
ples asserted by plaintiffs, that bécàuse, a daim to part of a grant had 
been confirmed to one petitionéi', this was a récognition by the govern- 
ment of thé validity of the whole grant, and, that one who had not pre- 
sentçd his claim for confirmation, holding under the original grantee of 
another part oj the ranch, embraced in the confirmation, might invoke the 
deoree of confirmation, to establish his title. Upon this proposition the 
court says: 

"It is, undoubtedly, true, as contended by counsel, that thetribunaîaofthe 
United States in acting upon grants of land in California of the former Mex- 
Ican governnsent, under the act of 1851, were concerned, only, with the valid- 
ity of the grants î as theycame fiom that government, and were not inter- 
ested in any derivative titles from the grantees, further than to see, that the 
parties before them, were honaftde claimants under the grants. And it is, 
also true, that the decrees of confirmation, — and the patents which followed, 
inured to the beneflt of ail personsderiving fcheir interestsfrom the confirmées. 
But in thèse positions, there is nothing which gives countenance to the pre- 
tensions of the plaintifl in this case. Every confirmation is limited by the ex- 
tent of the olaim mode ." 

And the court closes its opinion as to the effect of confirmation, thus: 

" Af ter the f ull and elaborate considération which hàs been heretofore given 
in this court, in the riumerous cases before it, to Mexican grants in Califor- 
nia, we do not feel called upon tb say more as to the effect of a confirmation 
of claims under them. Every coneeivable point respecting thèse grants, their 
validity, their extent, and the opération of decrees confirming claims to land 
under them, has been frequently ex;amined; and the law upon thèse subjects 
has been repeatedeven to loearisonieness," 

See, alsoj^mmc V. Penniman, 26 Cal. 122; Hartley v. Brown, 46 Cal. 
203; Harûéyv. Brmon, 61 Cal. 467; O'Cbnneffiv. Dmgherty, 32 Cal. 458. 

Other casesmight be cited to the same effect, but surely thèse are enough 
to establish the rule, that a party claiming by derivative title from a 
Mexican grantee, of an imperfectequity, who has not preseinted his claim 
for confirmation, cannot maintain ejectment against another party claim- 
ing under the sahae grant by adverse derivative title, who has presented 
his claim, an^ had it confirmed, whether he has acted, firaudulently, or 
otherwise. 

Counsel for plaintifl" hâve earnestly pressed upon the attention of the 
court the case bf Steinbach v. Stewart, 11 Wall. 569, in connection with 
that of Houghton v. Jones, 1 Wâll. 705, as sustaining their views upon 
the points made by them, and, especially, that the confirmation to Bis- 
séll and Aspenwall inures to their benefit; but, in our judgment, they 
affbrd no support to any of their positions. 

In Steinbadi v. Stewart, Pena obtained a grant in 1840, which was ap- 
proved by the departmental assembly in 1845. He conveyed his inter- 
est to Vallejo, who, on August 12, 1846, conveyed a portion to Hoep- 
pener. On March 2, 1853, after his conveyance to Hoeppener, Vallejo 
presented his claim under the grant, under the act of 1851, and it was 
confirmed on July 13, 1859. The decree expressly provided as folio ws; 
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" Provided, that this confirmation of the above land to the saîd M. G. Val- 
lejo shall be without préjudice to the rights of the légal représentatives of 
Lazaro Pena, the original grantee, or whoever may be entitled to said lands 
under him; and said confirmation to said Vallejo shall inure to the beneflt of 
any persan or persans wha may ovm or he entitled to said land by any title, 
either at làw or in equity, derived from the original grantee by deed, devise, 
descent, or otherwiae." 

The conveyance to Hoeppener was indorsed on the &q)edîente, and thus 
constituted a part of the record in the case for confirmation. The contest 
■was between the grantees of Hoeppener and subséquent grantees of Val- 
lejo, under deeds covering the whole premises. The court simply held 
that, under the express terms of this provision of the decree, the con- 
firmation inures to the benefit of Hoeppener, who was a prior grantee of 
the petitioner and nominal confirmée, Vallejo, of the lands which he, 
(Vallejo) conveyed, (to Hoeppener;) and that the grant was also imper- 
fect. " But when afterwards the district court confirmed the land to him 
[Vallejo,] the confirmation inured to Oie benefit of his prkr grantee. It was 
not the acquisition of a new title, but the establishment of his original 
right, and tiiis vns expresaly decreed by the proviao already qmted. By that 
it was adjudged that the confirmation should inure to the benefit of any 
person or persons who owned or were entitled to the lands by any title 
in law or in equity, derived from the original grantee by deed, devise, 
descent, or otherwise. If, therefore, Hoeppener, or bis grantees, held 
any such title, it was confirmed to them as truly as if he, or they, had been 
petitionera for mdi confirmation. Now, it is in virtue of this decree of the 
district court that the plaintiff claims. He bas no standing without it. 
Asserting his rights through it, the law will not permit him to repudiate 
any part of its provisions." The court further adds: "The proviso was, 
therefore, nothing more than the déclaration of what would hâve been 
the légal efiect of the decree without it." 

Undoubtedly, this is so. Had the grant, now in question, been pre- 
sented by Castro and confirmed to him, undoubtedly, it would hâve in- 
ured to the benefit of whoever had the derivative légal title from him, as 
the decree in favor of Vallejo inured to the benefit of his grantees, the 
one having the firstvalid conveyance from Vallejo taking the title. But 
that is not this case. The pétition was not by Castro, nor for any con- 
firmation to him. It was to one set of his alleged grantees that the claim 
was confirmed, and the confirmation inured to them and their own grant- 
ees only; not to other parties not claiming under or in privity with 
them. Their claim, which was confirmed, was not in subordination, 
but adverse to that of plaintifi's. The plaintiffs' failure to présent their 
adverse claim worked an abandonment, and their right wholly lapsed, 
unlesB they can establish equities against the confirmées and those claim- 
ing under them. 

The case of Houghton v. Jones, supra, only décides that the suprême 
court will not consider a question as to the character of the title which 
was liot presented in the court below, and doès not arise on the record. 
It décides nothing pertinent to this case. The grant to Castro being 
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inchoate and not definitely valid, the légal title still remains in the 
United States. No patent has as yet been issued to the confirmées, Bissell 
and Aspenwall; but, had it issued to them, it still would bave inured to 
the benefit of the United States, their grantees, undçr the conveyance 
from Bissé]] and Aspenwall, introduced by plaintiffs, to whom it would 
hâve imraediately returned through them. Had the patent issued to the 
confirmées, Bissell and Aspenwall, and no conveyance been made to the 
United States, the légal title would hâve been in them, under the au- 
thorities cited. Plaintiffs could not hâve maintained ejectment against 
them. A conveyance to the United States from the patentées would put 
the United States in no worse position, in respect to maintaining an ac- 
tion at law, than that occupied by their grantors. 

But there has, as yet, been not only no patent issued, but no final de- 
cree of confirmation has been entered. True, there was an order for a 
decree made as long ago as JVTareh 2, 1857, but no decree in pursuance 
of the order has yet been entered. There is no final decree, and there 
never has been one, from which an appeal could be taken to the suprême 
court. The matter ia stUl mb judice. There being no dispute as to the 
conveyances of whatever interest Bissell and Aspenwall had, the United 
States, as the case now stands, as thèy were when the order for a decree 
was made, are, substantially, both petitioners and défendants, and the 
management of both sides of the case is under their control. There is 
nothing to hinder them to-day from going into court, and upon consent 
of parties, hâve the order for a decree of confirmation set aside, and the 
whole proceeding dismissed, whereby the title under the grant would 
whoUy fail; or from having the decree entered in pursuance of the order. 

While the case so remains sui judke, the légal title cannot pâss out of 
the United States to the rightful holders of the inchoate grant other than 
the United States, whoever they may be; and the United States stand in 
an impregnable position on thât légal title, whether as original holders, 
or as grantees of the confirmées against any assaults in an action of eject- 
ment by those holding only equities, even though the légal title be held 
by the United States in trust for those having the équitable right to the 
land. The cesiui que trust, cannot sue his trustée, in possession, holding 
the légal title, and recover the land in ejectment. Under the views ex- 
pressed, it appears plain to us, that this action cannot be maintained, 
even assuming that the grant to Castro is regular, genuine and valid to 
pass an inchoate title. 

We might well stop hère, and rest our décision in tavor of the défend- 
ant upon the law applicable to the undisputèd and assumed facts. But 
the genuineness of that grant is assailed, and as we think, successfuUy, 
by the défendant. That the alleged grant is in the handwriting of Al- 
varado, and that the signature of Alvaradb is genuine, there is no doubt. 
This. fact is not disputed by the défendant. But it is cjaimed, that.the 
document was not executed at the time it bears date, or prior to 1850, 
long after Alvarado ceased to be governor, and after the transfer of Cal- 
ifornia to the United States. There was no direct testimony introduced, 
except that of Alvarado, himself, tending to show that this grant, was 
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in existence, or was seen by any body prior to soriie time in the spring 
of 1850, and much tending to show that it was not. The affirmative of 
the proposition, that it was executed at the time it bears date, resta 
solely upon the presuraption, that an instrumept was executed at the 
time it bears date and the testimony of Alvarado. The presumption, 
alone, is of little force, when the fact is contested upon any plausible 
ground, and there is testimony to the contrary. 

We will 'first consider the testimony tending to establish the affirma- 
tive of the proposition. Alvarado is dead, and his testimony tak'en be- 
fore the board of land commissioners, is introduced, to establish the date 
of the exécution of the document; and this is the only direct testimony 
upon the point. Alvarado was shown the paper containing the prelim- 
inary permission to occupy by Jimeno on one side of the half sheet of 
paper, and the alleged grant in question on the other, and then asked the 
question: "State if you know the handioriting cmd signatures to said docu- 
ment. If yea, state your meaiia of knowledge and also whdher tkey are gen- 
uine;^' to which he replied: "I know the handwriting of Manuel Jimeno, 
and José Y. Femandez. I hâve seen them bôth write, and their signa- 
tures, as they hère appear are genuine. And iàis is also my own proper sig- 
nature, which I signed hère at the time the paper was dated." 

This is the only statement made by him, as to when the paper was 
signed. It was a voluntary statement as to this particular fact, of an, 
appareiitly, swift witness; for he was not asked when it was signed. 
Taken, literally, hedoes notsay, it was signed at the time 'Ht bears date," 
but at "the time the paper was dated,^^ that is to say, at the time he 
dated the paper, or wrote the date, which might hâve been in 1860, or 
any other time, as well as in 1841. Whether this was deliberately de- 
signed to be equivocal, we do not know, but for the purpose in hand, 
take it as a statement, that it was signed at the date it bears. 

Further on he was asked: "Hâve you a distinct recollection of having 
signed the document which bas been exhibited to you in this case?" To 
which he replied: "Ido not remember the ad of signing it, though I know it 
is my signature, and that I did sign it, I hâve no daubt." This an^wer 
whoUy neutralized his previous answer, as to when it was signed. He 
is satisfied he signed it, because it was his signature. But he did not 
remember the act of signing. If he did not remember the act, itself, he 
certainly could not tell the particular time, when the act was performed; 
and his loose, equivocal, voluntary answer, as to time goes for nothing. 
And the next question and anbwer strengthen this view: "Where were 
you when you did sign it? Answer. I ought to hâve been at the place 
where the paper is dated. I ought to be in Monterey;" not that he was 
there. "Do you recoUect, positively, where you were when you signed 
said document? Answer. I recollect what I bave already answered. 
Do you décline to give a direct answer about your recollections ? I do 
not. Then answer the question, whether you remember where you were 
when you signed it? I wovld say independent of the document as a 
means of refreshing my memory that I was at Monterey. In what house 
at Monterey? I do not remember. Do you know, independent of the 
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wording of the instrument that you signed it at Monterey ? I do know 
that I did sign it in Monterey, vndepmdeni qf the wordîng of the document. 
By what circumstances do you recollect it? Because I was governor, 
and I was at the head of the depàrtment, at the seat of government at 
the tirae. Who was secretary at the time? I think Jimeno was." After 
sheltering himself from answering sundry other question under the usual 
phrase of a prevaricating witness, "I do not remember," he was asked: 
"Why did you lorite this grant? I did it because I chose tô, and had 
the authority to do it. In whose présence did you writeî I do not 
remember. Do you reœUed having tvritten it f Answer. Ida not remember 
the act çfwriting it.* 

This, with many other evasive answers, and "I do not remember," 
constitute his entire testimony as to the time when this grant was exe- 
cuted. Although Alvarado was at the time in question somewhat lavish 
in making grants of islands to bisnear relatives and subordinates, it re- 
quires no small tax upon one's credulity to believe, that he did not, in 
fact, perfectly remember every circumstance connected with this grant. 
Up to his time grants of islands were, rarely, if ever made. It is not 
likely, that at this time, he was so overwhelmed with public cares, that 
he could not remember the circumstances of granting to his brother-in- 
law an island containing nine square miles, lying almost within sight of 
his own résidence when at home. It is inconvénient to bring too many 
particulars into view, if one is testifying falsely. 

Manifestly, Alvarado'» testimony is little short of worthless, to estab- 
lîsh the affirmative of the contestèd issue between the contending parties. 
He confessedly, did not remember the ad of writing his. signature, or of 
making the grant. He so directly ^ays, and when pressed repeated the 
statement. Consequently, it is impossible, that he should know the 
time, when, or the place where, the act was performed. He, evidently, 
concludes, or prétends to conclude, that he wrote it, from the fact that 
he found his handwriting there, and, he infers that, it was done at 
Monterey, which was his officiai résidence, and he should, ordinarily, 
hâve been there. But, had he been there, the grant, as was the universal 
custom would hâve been written, by the chief clerk, Francisco Arce, and 
as was, also, the universal custom, the grant would hâve been attested 
by the secretary, Jimeno. 

Hopkins, the best informed man now, or ever, in California, on this 
Bubject, who bas made it almost a life-long study, testified that he did 
not remember an instance of an unquestionably genuine grant, where the 
grant was written on the back of the provisional concession, or not at- 
tested by the signature of the secretary. But, as has been shown in other 
cases, wherein the grants were charged to hâve been fabricated by Alva- 
rado after the acquisition of California, Alvarado's testimony is unreli- 
able. It has been so adjtidged by the suprême court. Thus, in the 
case of the grant to Angel island^ dated about the time the grant of this 
island purports to hâve been made, the suprême court wholly discred- 
ited Alvarado's testimony. And in the case of the grant of Yerba Buena 
island, made by Alvarado, to José Castro, another brother-in-law and a 
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brother of Victor Castro, the alleged granlee of Mare island, Alvarado 
teslified in positive terms, that he made the grant in 1838, in which he 
■was supported by the testimony of several of the Castros. The grant 
was nevertheless, rejected. U. 8. v. Polack, Hoff. 286. With référence 
to the character and credibility of Alvarado's testimony, in tbe Case of 
Angd Island, long after the présent case was disposed of by the board of 
land commissioners, and by the district court on appeal, the suprême 
court of the United States said: 

"Governor Alvarado testiUed, that his signature to the grant was genuine- 
and that he gave ît at the Urne of Us date. In effect the other witness tes- 
tifled, that he was acquainted with the handwriting of the governor, and, alsof 
•with that of the secretary, and that they were genuine. Where no record év- 
idence is exhibited, the mère proof of handwriting by third persons, who did 
not subscribe the instrument as witnesses, or see it executed is not sufflcient 
in this class of cases to establish the validity of the claim, without some other 
conflrmatory évidence. But the testimony of Gov^cnor Alvarado stands npon 
a somewhat différent footing, His statements purport to be founded upon 
knowledge of what he afflrms, and if not true, tTiey must be willfully false, 
or the resuit of an Imperfect or greatly ifflpaired and deceived recoUection. 
Kestinjj, as the claim does, in a great measure, so far as the genuineness of 
the grant is eoncerned, upon the testimony of this witness, we hâve exam- 
ined his déposition with care, and think proper to remark, that it discloses 
facts and circumstanoes whicli to some extent afEect the crédit of the witness. 
By his mauner of testifying, as there disclosed, he évinces a strong bias in 
favorof the party calling him, as is manifested thronghout the déposition. 
Somé of his answers are evaSise; others whencompared with preceding state- 
ments in the same déposition, are contradictory; and in aeveral instances he 
ref used sdtogether to ànswer the questions propounded on crosa-examination, 
Sufflce it to say, without entering more into détail, that we would not think his 
testimony sufflcient without some corroboration to entitle the petitioner to a 
confirmation of his cladm." U. 8. v, Osio, 23 How. 280. 

Thèse observations of the suprême court, are as pertinent to Alvarado's 
testimony in this case, as to that, then, before the court, Only, in this 
case, he is much less positive, and does not remember the act of making 
the grant at ail. 

The only other supporting testimony introduced in this case, that even 
remotely, bears upon the date of the exécution of this instrument, is, a 
looso reply of Castro to a question introductory to matters relating to his 
possession of the island, apparently not designed, and, certainly, not 
calculated to elicit an answer to prove the date of this particular grant. 
After having stated in answer to a question, that he knew Mare island, 
its situation, etc., he was asked: "When did yonfirst know the island, 
called ' Mare Island? ' Answer. At the time I received the grant from 
the Mexican government. When was that? A. In 1841. What did 
you do about the island in 1841? I took fifty mares, ten horses and 
two btirros to the island." And to the first çross-interrogatory by de- 
fendants: "You occupied that place. Mare island, from the time you got 
it from the government up to the time that you sold it? 4- I occupied 
that island the same year the government conveyed it to me. I kept ail 
my mares, horses and jackasses there." 

Now this bas little, or no tendency to prove the date of the e?;ecution, 
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or the fact of exécution îtself, of tbe grant in question. No direct at- 
tempt was made to prove by this witness, either the exécution of the 
grant by Alvarado, or the date ôf its exécution. No question was asked 
him upôn either of thèse points. The testimony was directed to prov- 
ing occupation. Thèse answers, except the words "in 1841," are as ap- 
plicable to the preliminary permission to occupy given by Jimeno, gov- 
ernor ad intérim, in the fall of 1840, as to the alleged grant of Alvarado 
bearing date May 20, 1841. And it must, neeessarily, hâve related to 
the provisional permission to occupy, and not the final grant, otherwise 
it is manifestly untrue, for he did know Mare island in 1840, when he 
petitioned for it, and obtained provisional permission to occupy. Alva- 
rado says in his testimony, read in èvidenc.e: "I was well satisfied said 
Castro occupied said island h^ore he obtained said grant "—me&ning the 
grant in question signed by Alvarado. 

If we are permitted to notice thia part of the record of the Mare Island 
Case in the district court on appoial from the land commissioners, with 
which we are aU familiar, but which part was not formerly introdueed 
in évidence, we find, that, Castro's brother José, testified, that "Vic- 
tor Castro occupied it in the year 1840 by putting maresand horses on 
it;" that he hims.elf helped put them on the island; that he thought 
it was in October or November, 1840, (which is about the date of the 
permission,) as the rainy seagon hâd commenced, and being asked, what 
grant he meant when he said the horses were put there after the grant, 
he said, "I mean the iirst provisional concessior by Jimeno." But 
whether we can notice this testimony or not, can make no difiference, 
for the same conclusion is inévitable without it. Doubtless, that is the 
grant to which Victor Castro referred, as he would, naturally, occupy the 
premises he petitioned for, as soon as pennission wàs given. He seems 
to hâve been in a hurry, for the provisional concession was made even 
before the informe, This loose answer, to a loose question, apparently, 
intended only to bear upon the question of occupation, 46 years after 
the happening of the event, is of no value as évidence, to prove the ex- 
écution of the grant by Alvarado, and, Btill less, to prove thetime of its 
exécution. 

The testimony of Alvarado, and Victor Castro, quoted, is ail the évi- 
dence introdueed in the case, tending to prove the date of the exécution 
of the grant in question. There is no évidence whatever, in the Mexi- 
can archives, that this grant was ever issued by Alvarado to Castro. 
There is no copy of the grant, and no note or mémorandum of it in the 
Jimeno or HartneU index, nor does it appea,r to hâve been noted in the 
Toma de Razon, or any of the records, or papers, found in the archives, 
and no note, or référence to it in any of the records of proceedings of the 
departmental assembly. There ia no affirmative évidence at ail, tend- 
ing, in any degree, to show that this aUeged grant was noted in the 
Toma de Razon, which was destroyed by are in 1851, but much infer- 
ential testimony to the contrary. The other archives are still in exist- 
ence and they contain no allusion to the grant. 

Upon the évidence stated, alonCj if there were no other grounds of sus- 
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picion as lo the genuineness of tlie alleged grant, it is settled by numer- 
ous la ter décisions of the suprême court, that this grant siiould not be 
confirmed; and as strong a case, at least, should be made to sustain a re- 
covery in ejectment, as is required to justify a confirmation. Saysthe 
court in Peralta v. U. S., 3 Wall. 440: 

"The Mexican nation attached a great deal of form tothe disposition of its 
lands, and required many things to be done before the proceedings could 
ripen into a grant. But the important fact to be noticed is, that a record was 
required to be kept of whatever was done. This record was a guard against 
fraud and imposition, and enabled the government to ascertain with acçuracy 
what portions of the public lands had been alienated. The record was tJie 
grant, and vrlthout it the title was not divested. The governor was required 
to give a document to the party interested, which Was évidence of title, and 
enabled him to get possession; but this * titulo ' did not divest the title, un- 
less a record was made in conformity with law. Written dooumentary évi- 
dence, no matter how formai and complète, or how well supported by the 
testimony of toitnesses, will not ^ffioe,ifit is obtainedfrom private hands, 
and ïhere is nothing in the pvMic records ofthe country to show, that siich 
évidence ever existed." 

So, also, in Romero v. U. S., 1 Wall. 744, 745, the rule is stated thus, 
and authorities cited: 

"Suppose it be eonceded, however, that the probative force of the paroi tes- 
timony is not overcome by the contrary tendency of the written évidence, the 
concession could not beneflt the claimants, because the case is one, where 
there is no record évidence ofany Mnd to prove either the existence, or the 
authentioity ofthe grant. Assuming that state of the case, then, it falls, di- 
rectly, within the class of cases, where confirmation has been refused, because 
there was no record of évidence to support the claim." 

To the same effect are U. S. v. Cambuaton, 20 How. 64, and 7 Sawy. 
593; U. S. v.Teschmaker, 22 How. 405; U. S. v, Pico, Id. 406; U. S. v. 
Valleio, Id. 416; U. S. v. Osw, 23 How. 273; U. S. v BoUon Id. 350; 
Imco v. u. s., Id, 543; U. S. v. Castro, 24 How. 350; U. S. v. VaOejo, 1 
Black, 555; Pico v. U. 8., 2 Wall, 282; Pdmer v, U. S., 24 How, 126; 
U. S. V. Knight, 1 Black, 251. 

Thus the afiBrmative proof, considered of itself, fails to establish the 
genuineness of this grant under thèse rules laid down by the suprême 
court which are binding on this court. 

But there are other opposing facts which greatly strengthen the case 
against the genuineness of this grant, to which we will now caU atten- 
tion. In Gatréusfm'a Case, the suprême court twice refer to the fact, as 
one of great significance, that, in the language of the court, "although 
purporting to be made on the twenty-third of May, 1846, it [the grant] 
was unknown to any person besides the grantor himself, and another in- 
terested party, till filed among the public archives, tentti July, 1850, 
after the cession of California by Mexico to this government," U. S. 
V. Oambvston, 20 How. 61, 64. 

This was a period of but four years. In the présent case, although 
there was an anxious inquiry for a final grant, as early at least, as in 
1847 to 1848, there is no évidence, that anybody ever saw the gralnt in 
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question, or knew of its exécution or purport, until, to the surprise of 
the parties, who claimed whatever in teresj Castro ever had in the island, 
it unexpectedly, turned up in the hands of Frisbie in the late spring or 
early summer of 1850, — nine years after it had been made, and three 
years after it had been so diligently sought. There was no positive, un- 
equivocal evidetice introduced that even Alvarado, or Castro, ever sawit 
before 1850. True, Alvarado voluntarily said ne signed it "when it 
it was dated," — that is, literally, he signed it when he dated it; yet he 
afterward, said twice, that he had no recollection of the act of signing, 
and the resuit of the évidence is, that he only inferred that he signed it 
at the time, and at the place where it purported to hâve been executed from 
the fact, that the grant was in his handwriting, and the signature was 
his, and Monterey was his officiai résidence at that time, and he ought 
to hâve been there. 

What little was loosely said by Caistro in proving his possession 
and occupation, which was, undonbtedly, taken under the permission 
granted by Jimeno, is still less significant. It doesnot even appear, 
that Castro ever saw.this grant till the trial of this case, or even, then, 
for it was not shown to him, and he was not examined upon it. If it were 
necessary for the court, on the évidence in this case, to décide whether 
Alvarado ever in fact saw this grant before 1850, and whether Castro 
ever saw it before the trial of this case, or at any time, it would be 
difficult to find, satisfactorily, in the affirmative on either proposition. 
There is no évidence that Bryant evèr saw or heard of this grant. There 
is évidence tending to show that Bryant settled upon the island, claim- 
ing a possessory right; that he found it occupied by Castro's stock; and 
that he finally purchased Castro's interest, whatever it was, in this island, 
containing between 5,000 and 6,000 acres of land, and ail the stock, — 
the 60 or more head of horses and mules, 50 being mares, and the seven 
years' increase from 1840 to 1847,— for $800. And that is ail there is 
relating to his knowledge of this grant. Castro's actual possession uiider 
the permission to occupy, and his stock, furnished a sufficient basis for 
this conveyance. 

So there is évidence tending to show that Major Cooper — under whom 
plaintiffs claim, and by far their most reliable and important witness— 
also, settled upon the island, setting up an independent possessory claim 
against Bryant; that disputes arose about their rights between him and 
Bryant; and that, finally early in 1848, he purchased Bryant's interest 
for $441, evidently supposing^ at the time, that he was only getting a 
possessory title. There is not a scintilla of évidence that Major Cooper 
ever saw or knew of this particular grant till exhibited to him by Fris- 
l)ie in 1850, who complained of the occupancy of the island by "Cooper's 
boys;" when the major indignantly denounced it as a forgery . But this 
testimony of Cooper is direct and positive to the contrary. Before he 
bought out Bryant, Major Cooper had sought for Castro's title at Castro's, 
in San Pablo, and, failing there, had sent his son-in-law, Dr. Semple, 
to Monterey in.quest of it, but ail he could find was the preliminary 
permission of Jimeno to occupy; and Cooper then declined to purchase, 
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on the grotmd that there vras no title. Aflerward, however, he con- 
cluded to purchase, he says he don't know why; but, doubtless, he 
thought the possessory right, and what he got, worth the small sum 
paid. He had vainly sought the title papers, where they oughtto hâve 
been, at Castro's in San Pablo. Had he found the grant, there would 
hâve been no occasion for that extraordinary, and fruitless journey to 
Monterey, of Dr. Semple in search of it, so graphically described by 
one of plaintiffs' counsel. 

The opinion of the board of land commissioners was read by plaintiffs 
cotmselj to show, that the title was affirmed by the board, and the 
grounds of affirmance. In this opinion the board calls attention to the 
évidence of Major Cooper given in that case, when thèse matters were 
récent, and fresh in his recollection, to the effect, that he first saw the 
grant in question, in Frisbie's hands in 1850, written upon the back of 
the preliminary concession by Jimeno, and, that, he told Frisbie, that 
it was not there before, and charged it as being a forgery. It, also, 
states the testimony of one of plaintiffs' présent counsel, that he was 
called upon by Major Cooper to translate the permission to occupy for 
him, which he did, and did not see the important document upon the 
other side of the same half sheet of paper, and the testimony of Mc- 
Donald, that he, too, was shown the document for the purpose of en- 
abling him to ad vise Cooper as to his rights. Heaaw no grant upon the 
other side. The commissioners observe, in substance, that it would 
seem impossible, that ail thèse men could examine, critically, and tran- 
scribe this document, withoutseeing the writingon the other side, which 
was so heavily written, as to be plainly visible through the paper. Yet, 
they assumed, thaï Alvarado's testimony was direct and positive, as to 
date, and place of exécution, and could not think, that a high officiai could 
commit flat pequry, and on this considération, they confirmed the grant. 
At that date, the character of the testimony of Mexican officiais of the 
last few years before the acquisition of Califomia, had not been so fully 
ventilated, as has, subsequentiy , been done. But upon carefully read- 
ing Alvarado's testimony, it will be found to be so cunningly, framed, 
as to render it very difficult to convict him of perjury upon it, whatever 
the facts may be. Thus, it appears, that the most important witness 
for the plaintiffs now, he being one of their grantors, and one of their 
leading counsel in this case, were, before the land commissioners, the 
principal witnesses, to overthrow the grant. 

On the trial of this case a new witness was examined on this very im- 
portant point, — Dr. Frisbie, of Vallejo, a brother of Captain Frisbie, 
who first brought this grant to light. He testifies, positively, that, in 
the spring of 1850, he was in his brother's office and on some occasion 
examined papers in his safe, among which was one purporting to be a 
permission by Jimeno to Castro to occupy Mare island, of the purport 
and appearance of that now in évidence, on the back of which the 
alleged grant is written. He believed it to be the same. At that time 
it had no grant written upon the other side. He is a crédible witness, 
■whose testimony has not been assailed, now produced for the first time. 
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and his testimony îs positive, clear, and certainly siguificant, It is in 
exact accordance with the testimony of Cooper, Mizner, and McDonald, 
given before the board of land commissioners. He examined the paper 
carefully, and the grant couJd not hâve been on it withont his seeing it. 
Mr. Hopkins testifies, it is true, that the grant seems to hâve been 
written after the paper had been folded; but it is now in so badly torn 
and mutilated g. condition at the folds that it cannot, asit appears tous, 
be told with any degree of certainty whether it was written before or 
after folding. But if it be so, this wonld not be décisive, as there may 
be other explanations. 

The plaintiffs' counsel referred to his own testimony before the commis- 
sioners, and said that, of course, if he were to testify now, his évidence 
would not be différent from what il was before, and he says that the 
grant could not hâve been on thè copy he saw at that time. He sug- 
gests, however, that there might well hâve been two copies of Jimeno's 
concession, one with and the other without the grant upon it, and. the 
one seen by thèse witnesses, might hâve been the one without it. But 
there is no testimony, nothing but mère hypothesis, to support this, 
theory. Besides it is a very improbable one. There is no testimony to 
show, where this grant was during the nine intervening years between 
1841 and 1850, while it was so earnestly sought. for, far and near, by 
parties interested in it. And this fact, as we hâve sœn, is regarded by 
the suprême court as very significant. If Castro once had it and dis- 
posed of it, he could hâve told to whom. He had been applied to for 
the document by the parties who were entitled to it as a munimenl of 
title, if, as alleged, they had acquired hisinterest. There is something 
surprising in his long an3 continued silence on this subject, — continued 
even to this moment. Frisbie must bave known where he got this 
alleged grant. Castro, at the trial in this case, was on the stand for 
two days, yet not a question was put to him touching the exécution, or 
time of exécution, of the grant, or its whereabouts during its long un- 
accountable seclusion from 1841 to 1850. Neither Frisbie, nor Castro, 
was examined in the case before the land commissioners, where the vital 
question was as to the genuineness of this grant, — that being the princi- 
pal issue in the case. The fact that no one. appears to hâve ever seen 
this document, when it was so, dîligently, sought for, and under ail the 
circumstances disclosed by the évidence, until it suddenly came to light, 
so mysteriously, in the hands of Frisbie in 1860, raises a strong pre- 
sumptîon that it was non-existent. 

The grantors of the plaintiffs never presented their claim for confirma- 
tion, which is a strong indication., that, at the time, when the matters 
were aîl fresh, and the facts whatever they are, were better susceptible 
of proof than now, they did not hâve any confidence in the title. We 
know that Major Cooper did not consider it genuine, and it is not prob- 
able that his grantees, who were sons and relatives thought differently 
of it. There is no évidence that they did. It seems scarcely probable 
that a claim would not bave been presented, which had become so val- 
uable before the time for présentation had expired, had the parties in- 
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teresled believed, that they had a genuine valid grant. "Cooper's boys" 
held the Cooper title till 1877, without any active efforts to maintain 
tbeir rights, under it. After about 27 years' waiting, in 1877 the prés- 
ent plaintiffs appear, through conveyances, to bave commenced gather- 
ing in the mimerous undivided interests, for the purposes of this suit. 
In the Tïiean time the United States had been in uninterrapted posses- 
sion, spending millions of dollars on it. The fact that Bissell and As- 
penwaÛ presented an adverse daim upon the same grant, was no ob- 
stacle to the présentation of a claim on the part of the plaintiffs' grant- 
ors, on their alleged prior derivative title. 

There are certain other intrinsic probabilities arising out of the known 
facts', that should bave considérable weight in determining the time 
when, and place wbere, the alleged grant was executed. The law ex- 
pfessly requires that a record of the grant should be made in the ar- 
chives. There is no note or record of any kind, of this grant, as has been 
before stated. This fact raises a strong probability, therefore, that the 
grant was not executed at Monterey in the ordinary performance of bis 
offieisel duties by the govemor; for if it had been, it is in the highest 
degree probable, that a record would bave been made. The law re- 
quired grants of the kind to be written upon habilitated paper for that 
year, for which a tax of eight dollars was paid. This grant was not on 
the requlred habilitated paper. By not using that kind of paper. the 
government was defrauded, by its own chief executive ofïicer, of eight 
dollars of its revenue, and no reason is assigned for this action. Had 
the grant been made at Monterey, there would bave been habilitated pa- 
per for the purpose, and it is highly probable, that it would bave been 
used. It was not customary, or lawful to write the final grant on the 
other side of the same half sheet of paper containlng the provisional 
concession, as this was written. And there does not appear fo be any 
uhquestioned grant in which this was done. This grant was, also, in 
the governor's own handwriting, when the universal practice in regard 
to unquestionably genuine grants, was for the grant to be written hy the 
chief clerk, who, in this case, was Francisco Arce. There are few, if 
any instances of acknowledged genuine grants, where the grant is in the 
handwriting of the governor, and none where it is, also, on the back of 
the concession. The grant is not attested by the sécréta ry, and it was 
the universal custom for a grant to be so attested. Had this grant been 
executed at Monterey, at the time alleged, thèse officiais would ail hâve 
been there, and it is in the highest degree probable, that the grant 
would bave been on habilitated paper, as the law required, in the hand- 
writing of the chief clerk, and that its exécution would hâve been at- 
tested by the secretary, and a record made of it. AU thèse irregulari- 
ties render it in the highest degree improbable, that the grant was exe- 
cuted at Monterey, or at the time it bears date. 

On the other hand Alvarado was a brother-in-law of Castro, and in 
1850, when this grant was first brought to light, as well as the other 
grant to Yerba Buena Island, to another brother-in-law, they lived near 
each. other in Contre Costa county, not far from Beniria, where its exist- 
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ence was first disclosed; and the wife of Frisbie, in ^hôse hands it was 
first found, claiming to be a grantee of Castro, was a nièce of Castro. It 
seems to hâve been thus far quite a familyaffair. If the grant was exe- 
cuted in 1860^ at San Pablo, this would account for the irregularities 
found. It would not be on habilitated paper for the year 1841, as Al- 
varado, at that time, and place, would not be likely to hâve that kind 
of paper. So, also, for similar reasons, the fact of the grant being upon 
the Qther side of the same sheet containing the provisional concession, 
and the fact of its being in the handwriting of Alvarado, and its exécu- 
tion not being attested by the secretary would be accounted for, as he 
had no chief clerkin 1860, to write the grant, or secretary to attest its 
exécution. And in 1850, Alvarado would not be likely to hâve any 
paper of the kind used by Mexican officiais in 1840-41, similar to that 
upon which the pétition, informe and permission to occupy were writ- 
ten. Hence the necessity of writing the grant upon paper already ap- 
propriated on one side. 

The alleged grant containa this sentence: '.'I havfe in decree of this day 
declared, as I do by thèse présents déclare, Don Victor Castro owner in 
fee," etc. The words "I do by thèse présenta," is a phrase peculiar to con- 
veyances and contracts in common-law countries, and finds no place in 
documents of the kind executed under the civil law. The same may be 
said of the répétition in différent terms. We are not aware that the 
phrase can be found in any document conceded to be genuine, executed 
by Mexican officiais before the transfer of California to the United States. 
Hopkins does not remember an instance of the kind. It was unknown 
to the Mexican System and forms of granting. But after the Americans 
came hère, the common-law forms at once, came into use, and by 1850, 
their use had become gênerai. Alvarado had, doubtless, between 1846 
and 1850, by his association, and dealings with Americans, become fa- 
miliar with the phraseology of thèse contracts and conveyances. It is, 
only, on the hypothesis that this grant was executed in 1850, after he 
had become familiar with our forms, and not in 1841, that the use of 
this phrase in the grant can be satisfactorily accounted for. However 
unimportant the phrase in this grant might of itself alone, seem at first 
blush, it becomes extremely significant, when considered with référence 
to the surrounding circumstances. It adds another strong intrinsic 
probability to the theory, that this grant was executed in 1850, and an- 
tedated. 

The introductory phrase in the grant, "Conformably with the powers 
conferred upon me by the suprême government," is not, so far as we are 
aware, found in any unquestioned grant, professedly made under the 
colonization laws. It must hâve been made, therefore, after Alvarado 
had forgotten the formula, or else, he intended to make the grant under 
the authority of the "central government," conferred on him in 1838, to 
grant "désert islands, adjacent to the department," in which case, it is, 
absolutely, void, as we hâve already seen. 

Mr. R. 0. Hopkins, Mr. Forbes, and Mr. Hickock were examined as 
experts upon the signatures, and handwriting of Alvarado at différent 
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periods of his life, with a view of throwing light upon the question, as 
to the time when this grant was, in fact, executed. Their examination 
was very thorough, and minute, and a comparison was made between 
many documents in the Mexican archieves. It would serve no good 
purpose to discuss ail the minviîa of their évidence pro and con, and 
we shall confine ourselves to stating gênerai results. 

Mr. Hopkins was keeper of the Mexican archives for almost a quar- 
ter of a century, during which time he made the matter of the genu- 
ineness of thèse classes of documents a spécial study, He thereby be- 
came as thoroughly master of the subject, as any man can rea^onably 
expect to become, — certainly, more thoroughly acquainted with the rec- 
ords, and their characteristics than any other man, who bas ever had 
anyÂing to do with them. His services hâve been rendered, at some 
stage of the proceedings, in a similar character, in most of the cases of 
grants presented for confirmation to the land commissioner; and he bas 
done much to bring to light the frauda in rejected cases, — ^not to say 
sùpposed frauds, that existed in some cases confirmed in the early his- 
toiy of the cases presented to the land commissioners. Much reliance 
bas, always, been justly placed by the courts, and counsel on his judg- 
ment and skill, as an expert, in thèse matters. Mr. Forbes bas been 
the keeper of tiie archives since Mr. Hopkins retired, and he bas had 
considérable expérience and familiarity with the archives. Mr. Hick- 
ock is, also, an expert of recognized ability in handwriting, and, he is 
often called in such matters. The gênerai resuit of the testimony of 
thèse experts, is, that the handwriting of Alvarado varied at différent 
periods of his life, and, that, there are three periods in which there is 
quite a marked difiference,— that there were three distinct modes of form- 
xng the "B " in his signature, Juan B. Alvarado, as well as variations in 
his gênerai handwriting; one of them being generally used after 1843 or 
4 and down to 1850, and since; that the " B " found in the signature of 
the grant in question, was of the form belonging to the last period, that 
there were but five instances of grants purportingto be made about, and 
near the date found in the grant in question, in which the form of the 
" B " used io the disputed grant is foxmd, and that the genuineness of ail 
thèse but one is questionable, standing in this particular, upon the same 
footing with the grant in question; that the handwriting of Alvarado, in 
which the grant in question is written, also, resembles the handwriting 
of Alvarado at the later period after 1844; that this grant and some 
otber disputed grants bearing nearly the same date, are written with a 
Steel pen; and Hopkins testifies, that he had found no instance of a docu- 
ment of nnquestionable authenticity, written with a steel pen in the ar- 
chives of date prior to 1844, in which year there is one in the handwrit- 
ing of Hinckley, an American, and he infers, that steel pens were not 
in use in Califomia, especially by Mexicans, prior to that date. After 
a careful considération of the documents in the archives, the experts are 
of opinion, that this grant must hâve been written and executed, not at 
the time it bears date, but at some period subséquent to the acquisition 
of Califomia. 
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Mr.' Hopkins says, this is not a conoluaion reached by him, merely, 
upon an examination for the présent occasion; that his attention was di- 
rected to thisgrant many years ago; that he studied the question, care- 
fully, and thoroughly examined the archives at his leisure, and, that, 
his conclusion is the resuit of an examination and considération extend- 
ing over a period of many years,, That his présent examination was 
only to refresh his memory by going over the various documents again. 
He u décidedly, of opinion, that; the grant was not written, or execu- 
ted, till after the transfer of California to the United States. On the 
triai in this court of the Irwîn Case to recover of the United States the 
marsh lands adjoining Mare island, then claimed by the government as 
being a portion of Mare island, the attorneys of the United States, 
thought it their duty to maintain the validity of' this grant to Castro, 
as that waa the only ground upon which their hope of reoovery rested. 
On that; occasion, Mr. Hopkins was called, and examined by the plain- 
tiff as an expert against the United States, to overthrdw the grant, as 
he is how called by the United States for the same purpose. His tésti- 
mony, theiQ, corresponded fuUy with thatnow given by him. There 
was no oppoàing expert testimony introduced in this case. After an 
examination of the various documents in the handwriting and the sig- 
nature of Alvarado,introduced in évidence, in the light of the testimony 
of the experts, it appears to us, therefrom, to be highly probable, that 
this grant was 'Written and executed in thelater period of Alvarado's life, 
and asiate as 1850. This adds another probability against the genu- 
ineness of this grant. 

One other circumstance we feel called upon to notice. On the cross- 
examination of Castro upon his testimony, that he had made a convey- 
ance to Bryant m 1847, which it is claimed is lost, in order to shake his 
credibility, the witness was asked whether he had not, subsequently, to 
to his alleged; conveyance to Bryant, made a conveyance of the same 
island to other parties. He admitted that he had, to Chase and Sack- 
man. He said that he was himself, then, ignorant; that thèse parties 
represented to him that they could recover theland, and that, if he 
would convey to them, they would bear the expense, recover the prop- 
erty, and give him one-hal/, and relying upon their représentations, he 
had made a conveyance to them. Thèse parties do not appear to hâve 
any connection with either of the other adverse claimants under Castro : 
and nothing more is heard of them in the case. Castro was then asked 
if he had not made still another conveyance, to which he replied that 
he had not. In order to involve him in a contradiction, he was shown a 
signature upon a deed, in which there was no "r" in the word "Victor," 
purporting to be his, and asked if that was his signature, to which, 
after examination, he answered it was not; and, upon being pressed, 
said that he neither signed that document, nor authorized anybody 
else to sign it for him, and persisted in this positive déniai. The deed 
was not offered, but plaintiffs' counsel insisted that it should be re- 
tained and identified. It was not then apparent for what purpose, 
The instrument was identified, and it proved to be the conveyance of 
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Mare îslard from Castro and wife to Frisbîe and Sitamons, th.e first link 
in the chain of the derivative title from Castro to the petitioners for tbe 
confirmation of their claim to Mare island before the land commisBiôn- 
ers, and which the pMntiffs, aftèr offèring further proof that it was a, 
forgery, put in évidence at a subséquent stage of the proceedings — w;ben 
they came to rebuttal — at the same time denying its genuinençss, to 
show that no title in fact passed to the petitioners and thrpugh them to 
the United States, and that the United States clainaed under it. 

In the early stages of the argument of plaintiffs' icounsel it was ear- 
nestly pressed upon us, that this deed was proved, beyond the possibillty 
of doubt, by positive uncGritradicted testiniony to be a forgery. Upon 
thé view we take, we do not dèem it necessary to décide whether it is a. 
forgery or not; and we are unwilling to décide it, unneoessarily, upon 
80 limited ând partial a présentation of the testimony, coUateraUy, in the 
absence of parties necessarily implicated in the charge. But plaintiffs , 
earnestly insist, that it is a forgery, and présent points on this theory. 
that require notice; and if we wére compelled to décide s the question, on : 
the testimony as it now stands, it would be diflScult to arrive at aidiffer- 
ent ooncloieion. If it be a forgery and fraud , as they insist, then, it seems , 
to us, that a strong additional inference arisesfrom thiç fact and the ;at- 
tendant cirôumstances, that the alleged grant from Alvarado to Castro is 
also a fraud. The perpetrators of this forgery and fraud, if such it be, 
whoevefthey may be, hâve, «ertainly, by this act shown themselves cap- 
able of beihg parties, or accessories to the makingof the fraudulent grant 
from Alvarado to Castro,! which was as necessary to form the foun(lation 
of the claim for confirmation presented by the petitioners, as the first 
conveyanée in the derivative title from Castro to Frisbie aild Simmons. , 

Theialleged fraudulent conveyance was, necessarily, made in the same 
interests, whatever those interests were, as those seeking tp avail them- 
selves of rthe benefit of the alleged grant from Alvarado' to Castro. ■ The 
conveyance bears date May 28, 1850, about the time the alleged grant 
frOm Alvarado, for the first time, came to light in the hands of Frisbie. 
The: parties to thèse transactions' were, doubtless, intitnate in their social 
relations, àSj adcording to the testimony of Castro, Alvarado was ,his 
brother-in-law, and the wife of one of the grantees in this deed , his nièce. 
If àt this time, no final grant had been made, then, there wasan abso- 
luté nécessity for making a. fraudulent one, in orderto secure a confirma- 
tion of the. claim, to Mare island. But in view of the evidenccj.as to 
Castro's prior transactions, it seems singular, that there should be any 
nécessity for forging a conveyance from him. However this may be, in 
view of the surrounding circumstances, if this apparent conveyance of 
Castro is a forgery, it is difiicult to resist the conclusion, that thepreced- 
ing and far more important document, is, also, a fraud. The maxim, 
vwscUur a sodis seems particularly applicable to the grant of Alvarado; 
and the principal of the maxim relating to false testimony, falsm in uno, 
falsus in omnibus, would, also, seem to be equally applicable. 

Upon a considération of the whole case, we cannot resist the conclu- 
sion, that the alleged grant from Alvarado to Castro was not made or ex- 
v.30F.no.8— 37 
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ecuted tili sôme time in 1850, long after the transférof Califomia to the 
United States;' and, that, it is fraudulent and void; and we so find. 

But, plaintiffe insist, that tHis question is not now opén to considéra- 
tion; that the daim has been confirmed in the mode provided for con- 
firmation of such c]aim8 in prOceedinp to which the United States were 
parties, and that they are thereby estopped from averring the contrary; 
also, that the United States daim title under this grant, and are, conse- 
quently, eStopped from denying its gehuineness now. We cannot assent 
to dther of thèse propositions^ The plaintiffs were not parties to those 
proceedings, and not in privity with any party to them^ The question 
was, entirely, between the United States and the petitioners, who were 
Etrangers to plaintiffs. It only settled rights between them. And the 
act ofl851 expressly provides, that the decree of confirmation shall be 
conclusive "between the United States and claimants, only." 9 St. 634, 
§ 15. Besîdes, before the order for confirmation, the United States had 
purchased in any adverse claim, that the petitioners had— compromised 
thô adverse claim, so that the confirmation, niider the authorities cited, 
would inute to the benefit of the U»ited States. It had therefore, be- 
come a matter of indifiTerence to the United States, whether the claim 
should be confirmed or rejected, as in one case the confirmation inured 
to its beneffîi; and in the other, the légal title then in the United States, 
continued to remain in them, as béfore, without even any adverse out- 
standing equity. It was upon this idea, expressed by the United States 
attomey, at the time, that, he stated, that there was no further objec- 
tion to a confirmation; upon which statement, the order for a decree of 
confirmation was made. And it was, doubtless, owing to this indiffér- 
ence, as to whether the confirmation was now made or not, that there 
was a negledt to follow up the order for a decree by the entry of a final 
decree, whiie final decrees were entered in ail but two, of the other cases 
in which final decrees were ordered at the same time, and embraced in 
the same order. Besides the confirmation has not reached the stage yet, 
where it has become res adjudicata, and can operatè as an estoppel. 
There is as yet, no final decree. There is, as we hâve before seen, only 
an order for a decree. The case is still liable to be opened, and the whole 
proceeding dismissed and abandoned. The confirmation is neither final 
as to the subjeet matter, nor even final as to the court that rendered it, 
so as to render it appealable. The matters are, therefore, still lub judice. 
Until the decree becomes final as to the subject-matter, it is nôtres adjvdi- 
cota, and cannot operate by way of estoppel. Sharon v. HiU, 26 Fed. 
Rep. 344, 888, 389. 

As to the estoppel insisted upon by claiming title under the alleged 
grant to Castro, and subséquent conveyances to the petitioners in the 
proceedings for confirmation. The défendant did noty on the trial of this 
case, rely onj oreven présent those grants, conveyances and proceedings, 
but altogethéir repudiated them, It was the plaintiffs who, against the 
objection of défendant, introduced thèse proceedings and conveyances, 
while denying the genuineness of some of them, and sought to force the 
repudiated position upon défendant. Besides, as to strangers, a party 
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îs not estopped frorii deùying the validity of an adverse title purchased 
in order to secure his peace. It is often cheaper, and better, to purçhase 
in a void adverse claim than to litigate it. Any party is at liberty to 
buy his peace without prejudicing his own title already held. Cannon 
V. Stodnwm, 36 Cal. 538. ' • . 

Upon the views expressed, there must be findings and a judgment for 
défendant, on the grounda indicated, in thisopinion, and it is so ordered. 



Makx V. Hanthoen. 
(Oireuit Court, D. Oregon. April 80, 1887.) 

1. Taxation— Sale— Dbed—Shekiff. 

Tlie sheriff in office is the proper person to make a deed to property sold 
for delinquent taxes, on the failure of the owner to redeem the same. 

2. Bame— Deputy-Shbbipf. 

A deputy-sheriflE may exécute a deed to property sold for delinquent taxei, 
and when he does do so he should exécute and acknowledge the same for and 
in the nanie of his principal. 

8. SaMB— BEGtTLAHITT CI' BALK— DbED AS EviDBNCB— CONSTITUTIOIÎAL LaTT. 

The le'^islature may make a tax deed conclusive évidence of the régularity 
of the prier proceedings, so far as they rest in the discrétion of the législa- 
ture, and an omission to perf orm them may subsequently be cured or excuséd 
byit; but itcannotmake such deed more than prma/acfo évidence of the 
performance of any act, or of the existence of any f act, essential to the valid- 
ity of the transaction ; and to do so Trould be to deprive the party of his prop- 
erty without due process-of law, contrary to the fourteenth amendment. 

4. Same— Notice of Sale— Name of Owneb. 

Reasonable notice of the sale of real property for delinquent taxes is an es- 
sential part of the proceeding to deprive the owner of his title thereto, and 
the législature cannot make the tax deed conclusive évidence of the f act that 
the samè was duly given; and the name of the owner, when known and en- 
tered oh the assessment roU, is a material part of such notice. 

15. Bamb-^CoNteact of State— ^Impairino. 

Where a person purchases real property at a sale for delinquent taxes, nn- 
der a statute which makes the tax deed conclusive évidence of the régularity 
of the prier proceedings, with certain exceptions, the législature, as to any 
fact or matter of which ii had the power to make the deed conclusive évi- 
dence, cannot thereaf ter make the same oTûy prima faeie évidence thereof, 
without impairing the obligation of the contract of the state with the pur- 
chaser of the property. 

«. Same— Thb Case. 

Lots 3 and 4, in block E, in Portland, were assessed for taxation to the owner, 
Ida F. Hanthorn, and so transcribed onto the tax-roll, on which the taxes 
then levied on the property were extended. The taxes were returned delin- 
quent, and the property entered on the delinquent tax-roll as that of Ida J. 
Hawthorn, and in due time so advertised and sold, and a certificate of the 
sale given to the purchaser. The property not being redeemed at the expira- 
tion of two years, the sheriff made a deed thereof to the purchaser, in whish 
thia prîoi proceedings were represented as having been had and done con- 
cerning the property of Ida F. Hanthorn. The grantee of the purchaser 
afterwards brought an action against Hanthorn to recover the possession of 
the premises. Hdd that the défendant, notwithstanding the statute in force 
at t^e date of the sale and deed, making the latter conclusive évidence of the 
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regularîty 6f the prier prdceedîhg, as to the notice ofthé sale, might siow 
that the property was advertisédan^ sold as that of Hawthorn instead of Han- 
thorn, ànd tliereby avoid the deed. 
{Syllahus by the Court.) 

At Law. Action to recover possession of real property. 
PF. iSeotê Beeôe and JoÂn TF. TFfeiMej/'j for plaintiff. 
Gemge Wi Durham and i^, A.E. Starr, for défendant. 

Deady, J. This action is brought by the plaintiff, a subject of the 
emperor of Germany, agairist thé défendant, a citizen of Oregon, to re- 
cover the possession of lots 3 and 4, in block E, in the town of Portland. 
The action was originally brought against B. Campbell, the party in pos- 
session, who having answerèd thât ne was in possession as the tenant of 
Ida J. Hanthorn, the latterwas substituted for him as défendant. It is 
alleged in the complaint that the plaintiff is the owner of the premises, 
and that the défendant wrongfully withholds from him the possession 
thereof, ,The ^nswer cont^iins a déniai of the allégations of the com- 
plaint, and apiea of title in the défendant with a right to the possession, 
and the replication dénies the plea. The défendant claims the premises 
under â deédibf August 28, lS78;'from W. W. Chapman and Margaret 
F., his Wîfe,the latter being thé patentée of the United States, under the 
donation act of 1850, of a tract of land, including said block E. The 
plaintiflf claims under two deeds, one from ex-Sheriff Sears Of July 29th, 
and the other from Sherifif Jordàii qf July 30, 1886, each purporting to 
be mad'e in pursuànce of a sale of the property ior taxes by the former 
on June 80, 1884. ' By a stipulation filed in the cause it is admitted 
thàt the défendant was the bwner ih fee of the premises at the time of 
the asséssment and sale of the.same for taxes, and that she is still such 
owner, unjess. such sale and Ûié conveyance thereon had the effect to 
pass the title to the purchaser théreat; and that the property is worth 
$6,000. "iphe case was tfied, by th6 court without the intervention of a 
jury, and on the trial the proceedings constituting the asséssment, levy 
of taxes, and the sale of the property, and the conveyance thereon, were 
recéived *in évidence, subject tô" objection for want of competency and 
rdâteriality. ' 

From thèse it appears that on Auaust 27, 1883, the premises were 
listed by thé àssessor of Multnorrtah çoilhty on the asséssment roU thereof, 
for taxation in that yèar, as the property of Ida F. Hanthorn, and val- 
ued at $2,200; that on Octobor 17, 1883, the entry on the asséssment 
roll conceming said property was transcribed onto the tax-roU of said 
county by thè clerk thereof, attd on the same day the taxes for school, 
state, and county purposes, amoûnting to $34.32, were levied on said 
property, and extendéd on said tax-roU, by the county court of said 
county, and the sheriff thereof èornmanded, by a warrant indorsed 
thereon, signed by the county clerk and sealed with the seal of said 
court; to collect said taxes by demanding payment of the same, and 
mâking s,^ébf the gOods and chàttels bf the person charged therewith; 
that the sheriff, George C. Sears, to whom said warrant was directed. 
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having returhed that the tax levied on said property was unpaid and de- 
linquent, the latter was on April 22, 1884, entered on the delinqueni 
tax-roU of said county by the clerk thereof, as the property of Ida F. 
Hawthorn, and a warrant indorsed thereon, signed by said clerk and 
sealed with the seal of said county, commanding said sheriff to levy on 
the goods of the delinquent tax-payer, and, in default thereof, on tlie 
real property mentioned in said tax-list, or sufBcient thereof to satisfy 
said taxes, charges, and expenses; that afterwards said sheriff returned 
that he received said delinquent tax-list and warrant on April 22, 1884, 
and, in pursuance thereof, and in default of personal property, he levied 
on said lots ihree and four; and advertised and sold the same on June 
18, 1884, as the property of Ida F. Hawthorn, to J. E. Bennett, for 
$37.51, the amount of said delinquent tax and costs, and expenses 
thereon; that où July 29, 1886, George C. Sears, as ex-sheriff of said 
Multnomah county, executed and delivered to said Bennett a deed for 
the prëmises, in which the proceedings concerning the assessment of said 
property, the levy of the taxes theïeon, the non-payment and delinquency 
of the same, and the sale of the property therefor, were substantially re- 
cited, except that it does not thereby appear that the prëmises were en- 
tered on the delinquent tax-list, or advertised or sold as the property of 
Ida F. Hawthorn, but as that of Ida F. Hanthorn; that on July 30, 1886, 
Thomas A. Jordan, as sheriff of said Multnomah county, by A. W. 
Witherell, deputy, executed and delivered to said Bennett a deed of the 
prëmises, containing the same récitals as the one from Sears. Each deed 
Was acknowledged on the day of its exécution, and afterwards admitted 
to record. The original Jordim deed was put in évidence, and also a 
certified copy of the record. But the exécution of the original was not 
otherwise proved, and it is contended that the aeknowledgment is not 
légal, and therefore it cannot be read in évidence without direct proof of 
its exécution. 

On July 31, 1886, Bennett and his wife, Alvira F., in considération 
of $500, as recited in the deed, quitclaimed the promises to the plaintiff. 

The deed by Sears, the ex-sheriff, is nnauthorized and void. When 
he made the sale, and gave the certiticate thereof to the purchaser, and 
returned his proceedings in that respect to the clerk of the county court, 
the process under which he acted was fuUy executed. A sheriff who sells 
real property on a warrant for the collection of delinquent taxes is not 
thereby authorized or required to make a formai conveyance thereof to 
the purchaser, but only to deliver him a certiticate of the fact of such 
sale. If the land is redeemed within two years thereafter, the effect of 
the sale ceases, and no further officiai action is required in the prëmises. 
But, in case no rédemption is had within that time, the statute (Laws 
Or. 767, § 90) directs that "the sheriff" shall exécute a conveyance to the 
purchaser or his assigns. This command is addressed to the "sheriff" 
then being, and not to any ex-sheriff who may hâve made the sale two 
years before. The conveyance itself is in the nature of a further assur- 
ance given by the state in évidence of the fact that a sale of property 
■which was only conditional when made has, by the lapse of time ahi 
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the omission of tbe former owner, becomè absolute. And the judge or 
the clôrk of the county court might, with equal propriety, bave been des- 
ignated as the person to exécute the same. 

Nof is it material in this connection tbat an outgoing sheriff is re- 
quired (Code CivU Proe. § 986) to "complète the exécution of ail final 
process which be bas begun to exécute," and that a warrant for tbe col- 
lection of délinquant taxes is "deemed an exécution against property, 
* * * and shall be executed and returned in like manner," except as 
otherwise provided, (Laws Or. p. 766, § 82;) for both a warrant and an ex- 
écution are fully executed wben a sale is made tbereon, and a certificate 
thereof given to the purcbaser. The process is then returnable, and 
notbing more is done on or in pursuance of it. In this state, tbe sale 
of property on an exécution for tbe enforcement of a judgment is condi- 
tional, not only on rédemption by tbe debtor or any lien créditer, but 
on the confirmation thereof by the court. Code Civil Proc. §§ 293-301. 

Tbe proceedings subséquent to tbe sale and tbe return of tbe process, 
wbetber for tbe enforcement of a judgment or the collection of delinquent 
taxes, including the deed to tbe purcbaser or redemptioner, are taken in 
pursuance of the statute in such cases made and provided, and not tbe 
process, and are conducted and performed before or by tbe sherifi" then 
in ofiice. 

Tbe suprême court of this state in Moore v. Wallamett T. <fc L. Co. , 7 
Or. 369, held that the sheriff in office is the proper person to make tbe 
deed in pursuance of a sale on exécution. "Such a construction of the 
statute," says Judge Boise, speaking for the court, "will establish a rule 
most convenient to tbe parties; for tbe sheriff in office can always be 
found, as bis officiai duties require bis présence in the county, while 
tbe former sheriff may die, be disqualified, or remove from the county, 
and render proceedings before him impracticable." Altbough this dé- 
cision was made in 1879, no notice is taken by the court of the amend- 
ment to said section 986 of the Code, by the act of October 21, 1878, 
(Sess. Laws, 99,) wbich adds a proviso to tbe effect tbat, wben real 
property is sold under exécution, and the sheriff making tbe sale fails to 
make a proper deed to the purcbaser during bis tenu of office, the court 
confirming the sale may order the sheriff in office to make such deed, 
wbich shall bave tbe same effect as if made by tbe sheriff who made the 
sale. In the argument of counSel for appellant, as reported, fpage 363,) 
this amendment is referred to as plainly evidencing that the législative 
assembly recognized the law to be such tbat the sheriff who made the 
sale must make the deed; and such appears to be the effect of the amend- 
ment, except in the cases therein provided for, wberein tbe court may 
order the sheriff in office to make the deed. But it is probable, though 
the tact cannot be definitely ascertained from tbe report of the case, that 
the deed in question was made by the sheriff in office before section 986 
was amended, and therefore the court treated tbe amendment as so far 
non-existent. 

But in my judgment section 986, in neither its original nor amended 
form, bas any, or was ever intended to bave any, application to a war- 
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rant for the collection of delinquent taxes. Indeed, the amendaient 
plainly limita tbe opération of the section to sales on exécution for the 
enforcement of judgments, by the fact that the power to make the order 
thereiu provided for, directing a sheriff in office tq make a deed, is lini- 
ited to the court which confirmed the sale, — a proceeding unknown to a 
sale for delinquent taxes. Property sold for delinquent taxes may be 
redeemed in two years from the date of tbe certificate of sale, — a period 
equal to a sheriff' s term of office. Therefore tbe rédemption must occur 
after the expiration of the term of tbe sheriff who made the sale. The 
rédemption is a private act which takes place between the parties, by 
the payment to the purchaser of the purchase money, and a certain per 
centum thereon in addition. If no rédemption is made within the 
time prescribed, on the application of the party entitled thereto, the 
Btatute directs "tbe sheriff" — not tbe ex-sheriff or the person who made 
tbe sale, but tbe sheriff then being — to make the deed accordingly. 

It is objected that tbe wrîting purporting to be the deed of Jordan, 
the sheriff in office, ia not proven. Section 22 of the act relating to 
conveyances (Laws Or. 518) provides that a conveyance, acknowledged 
as therein prescribed, "may be read in évidence without further proof 
thereof," ànd sbaJl beadmitted to record. Andby section 27 of tbe same 
act (Laws Or. 518) a certified transcript of such record "may be read in 
évidence * * * with tbe like force and effectaa the original." Tho 
deed ia executed înthenameof "Thos. A. Jordan, sheriff of Multnomah 
county, Oregon, and tax collector of said county, by A. W. Witherell, 
deputy." It was acknowledged before the county clerk, and the certifi- 
cate states that personally appeared before said derk "tbe witbin-named 
Thos. A. Jordan, by A. W. Witherell, deputy-sheriff" of the county of 
Multnomah, Oregon, and acknowledged the exécution of the deed. By 
sections 962 and 983 of the Code of Civil Procédure it is provided that 
"a sheriff may hâve a deputy," who "bas the power to perform any act 
orduty that his principal has." A deputy is an agent, and, when he per- 
forms any act within the scope of his agency or deputyship, he should 
do 80 in the name of his principal. In the nature of things, a deed can 
only be^acknowledged by tbe person who actually signed or executed it. 
Oonsequently a deed executed by an agent or deputy must be acknowl- 
edged by bim. But in so doing he acts for bis principal, tbe same as in 
tbe aigning or exécution of the writing, and therefore he must make tbe 
acknowledgment in the name of and for the principal. See Huey v. Van 
Wie, 23 Wia. 617^ 2 Washb. Real Prop. 573; 1 Jones, Mortg. §§ 130, 533; 
Freem. Ex'ns, § 327. 

The original deed, being properly executed and acknowledged, proves 
itself, and the transcript from the record thereof does the same. 

The effect of the deed remains to be considered. By section 5 of the 
act of Decembèr 18, 1865, (Laws Or. 767, § 90,) it is declared that such 
a deed "shall operate to convey a légal and équitable title to the pur- 
chaser, sold in fee-simple to the grantee named in the deed," whatever 
that means. But tbe section also provides that, on the delivery of said 
deed, "ail the proceedings required or directed by law in relation totbe 
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levy, assessment, and collection of the taxes, and the sale of the prop- 
erty> shall be presumed regular, and to hâve been had and done in ac- 
côrdance with law; andsuch deed, shall he prima facie évidence of title in 
the grantee, and such presutoption and such prima- Jacie shall not be dis- 
puted or avoided except by proof of either (1) fraud in the assessment or 
collection of the tax; (2) payméiit of the tax before §ale, or rédemption 
after the sale; (3) that the payment or rédemption was prevented by the 
fraud of the purchaser; : (4) that the property was sold for taxes for which 
the owner of thé property at the time of the sale was not liable, and that 
no part of the tax was levied or assessed on the property sold." 

It appears iiom the delinquent fax-roU that this property belonged to 
Ida J. Hawthorn, and from thereturn of the sheriff it appears that it 
was so advertised and sold> while the fact is it belonged to Ida F. Han- : 
thorn, and was so asserted, except that "J" was used as the initial of the 
middle name, instead of "F." The deed recites that the sale was made , 
in pursuanee of a warrant to the-sheriff to coUect the delinquent taxes of 
Ida F. Hanthorne by thesaleof her goods and chattels, and, in det'ault 
thereof, by the sale of the lots iaieontroversy, desçribing them; that the 
notice of the sale was duly given,. and a certificate thereof given to the 
purchaser. But the name of the owner in the notice must hâve been 
the same as that on the delinquent tax-roll, — Ida J. Hawthorn,— from 
which it was made, and the return of the sheriff so states. The certifi- 
cate of sale is not produced. Presumably it was delivered to the sheriff 
by the purchaser when heobtained bis deed. It is not filed with the, 
proceedinga. But the name of the oWner, as stated therein, must be the 
same as in the delinquent tax-roll and notice. 

How the name came to be Ida F. Hanthorne in tlje sheriff's deed in- 
stead of Ida J. Hatothorn, as in the delinquent ta,x-list, notice, and cer- 
tificate of sale, is a question not , now ntiCessary to consider, except that 
it does not appear to bave been legaUy done. If the plaintiff shall be 
iujured or lose her property thereby, the parties to the transaction may 
be liable, ui^der section 109, (Laws Or. 771,) for double damages and 
costs of suit. To deliberately dedare or recite in a deed that certain 
property was sold for taxes as the property of one person, when in fact 
itwas advertised and sold as that of another, so as to make the deed con- 
form to the assessment and the actual ownership of the property, and 
thereby prèclude the owner from showing the truth thereabout, may 
prove to be a "fraudulent act" within the statute, for which a sheriff and 
his bondsmen would be liable. 

On thèse facts the question arises, is a tax deed conclusive évidence, 
under the statute, of title in the grantee to the premises, therein granted, 
notwithstanding it appears from the prior proceedings that the property 
was advertised and sold, not as the property of the owner to whom it was 
assessed, but as that of another? Land occupied must be assessed in the 
name of the owner or occupant; but unoccupied land, if the owner i& 
Uttknown, may be assessed without naming any owner. Laws Or. 750, 
§7; Id. 755, § 35. This property was assessed to the owner, and pre- 
sumably was occupied. It appears to hâve been assessed to IdaF. Han- 
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thorn, and the taxes regularly paid by her, from 1878 to 1882, inclusive. 
The delinquent tax-roU on which the sale of property is made must con- 
tàin the description thereof found in the assessment and tax-roUs, and 
the name of the person taxed therefor, if therein specified. "Laws Or. 
764, §§ 76, 77. And, generally, the statute relating to taxation provides 
or plainly indicates that, when the owner of property is known, it must 
be assessed in his name, or that of the occupant, if there be one, ànd that 
such name becomes and is a part of the description of the preraises, and 
às such should be carried through ail the subséquent proceedings, and 
pEirtieularly the notice and certiticate of sale. 

I âm unable to say that the change of the name of the person taxed 
in the proceedings subséquent to the tax-roll, and prior to the exécution 
of the deed, brings the case within either of the four grounds specified 
in thé statuté on which the deed may be avoided. If either, it must bè 
the first one', — ■" Fraud in thé assessment or collection of the tax." NoW, 
fraud is npt to be inferred from an act which, on any reasonablé hypoth- 
ésis, may h&'^fe been innoceiïtly donc. The change in the name may hâve 
and most lifeely did occur through mistake resulting 6om carelessnéSS, 
and without any wrongful purpose or intent. i ' 

•In Kdhf V. HerraU, 10 Sawy. 169, 20 Fed. Rep. 364, I held that this 
statute in making à t^ deed conclusive évidence of the title of the 
grkntee, except in the four particulars mentioned, goes, in 'Some respects, 
beyond the powerof the législature. Following the ruling in McQready 
V. SexUm, 29 lowa, 356, and the comment in Cooley on Taxation (366) 
and Constitutional Liniitations, (368,) it was there said that such a deed 
cannot be made conclusive évidence of the existence of any essential stép 
or fact in the transaction, without violating the fourteenth amendment, 
which forbids a state "to deprive any person of property without due 
process of law." 

The true rule on the subject seems to be that the législature may 
make a tax deed conclusive évidence of the regularity of the prior pro- 
ceedings as to ail non-essentials or matters of routine which rest in mère 
expediency, — acts which need not hâve been required in the first place, 
as the affidavit of the sherifiF to the delinquent list, — and which the 
législature niay by a curative act excuse when omitted. But the owner 
of property cannot be precluded from showing the invalidity of a tax 
deed thereto, by proving the omission of any act essential ta the due as- 
sessment of thé same, the levy of a tax thereon, and the sale thereof, 
on that àccount. As to the performance of thèse acts, and the facts nec- 
essary to constitute them, the deed can only be made prima fade évi- 
dence. Cooley, Tax'n, 521. 

I think due and reasonablé notice of the sale of property for a delin- 
quent tax is generally regarded as necessary to the validity of such sale. 
Probably no state in the Union authorizes such a sale without requiring 
public notice of the fact to be given; and, in my judgment, such notice 
ought to contain the name of the owner or person to whom the property 
is assessed. Any one knows, who is at ail conversant with the subject, 
that, in looking at the notice of a sale of property for delinquent taxes, 
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a person naturally runs his eye along the list of names, rather than the 
figures and abbreviations indicating the location and quantity of the 
property. And if he does notfind his narcie there, or that of any one 
•whom he may represent, he at once concludes that no property in which 
he is interested ia included in the list. 

But, admitting that the name of the owner is net a necessary part of 
the notice to be given of the sale of land for delinquent taxes, and that 
it is sufficient if the statute requires nothing more than a description of 
the property by metes and bounds, or a référence to the public surveys, 
or the lot and block, in case of.town property, yet, where the statute 
directs the name to be pubKshed, the owner has a right to assume 
that it will be given. Under thèse circumstances the publication of the 
name as a part of the notice becomes material, and the omission of it, 
in my judgment, renders the notice invalid. But where, as in this case, 
the name of the owner is not only omitted from the notice, but another 
and différent one given, the same is actually false and misleading. 

It is true that "Hanthom" and "Hawthorn" are almost identical in 
orthography. But they are two distinct and weU-knpwn English names, 
quite différent in Sound and suggestion; as much so as Sawyer and Sayer. 
Neither is it a case of the mère misspelling of a name;, as Çinclair, Syn- 
dair, or Sinçlare for Sinclair, or Mac2^rson or MacPhwrsou for Mac- 
Pherson, in which the name intended is preserved ip the sound, and 
even suggçpted to the eye. It is not a case oî idem sonans by any means, 
but the substitution of one well-known name for that of another, which, 
though similar in composition, is unlike in sound and suggestion. Such 
a notice, in my judgment, is no notice. Indeed, it is worse; it is a 
false notice. , A sufiBcient notice being a material part of a sale, and a 
sale being an essential part of the proceeding on which the sheriff's deed 
is based, the want of it may be shown to invalidate the same. And on 
this conclusion as to the law of the case the défendant is entitled to a 
finding in her favpr. 

On February 21, 1887, and since this case was sijbmitted for décision, 
the législature «imended said section 90 of the tax law so as to make a 
tax deed only prima fade évidence of title in the grantee; and required 
the"party claiming to be the owner, as against the holder of the tax 
title," to tender and pay into court» with his answer, the ahiount of the 
taxes for which the land was sold, with interest thereonat 20 per centum 
per annum fropi the sale to theda-te of the deed,. and the sheriff's fées 
for making the certificate and deed, together with any taxes the purchaser 
may hâve paid on the property, with interest thereon, for the benefit of 
the holder of said tax deed, his heirs or assigns, in case the same should 
be held invalid. -, On March 23, 18(87, the défendant commenced a suit 
in equity in this court against the plaintiff herein, under section 500 of the 
Code of Civil Procédure, for the purpose of determining his claim to the 
premisesj allegipg that the tax deed under which the plaintiff claims title 
to the same is void on the grounds herein considered, and others, and 
brought in,to court and tendered him the sum of $50.60 in payment of 
what was due hini thereon. 
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I have cbnsidered whëlher this section 90^ as amended, is applicable, 
as a raie of évidence, to the case under considération. When the state 
sold thèse lots to Bennett it entered into a contract with him, the obliga- 
tion of which it cannot impair by any subséquent législation. Const. 
U. S. art. 1, § 10. But the right to a particular remedy to enforce the 
contract is no part of the obligation thereof. Neither is il considered a 
vested right. Therefore the législature may modify or change the rem- 
edy at pleasure, so long as it does not, under pretense of regulating the 
remedy, impair the right itself. Cooley, Const. Lim. 361. And the 
raies of évidence are considered a part of the remedy, so that a party to 
a contract bas no vested right to have a controversy concerning the same 
determined by the rule of évidence in force when the contract was made. 
Therefore the rule of évidence in force when the controversy is determined 
or decided, applies. Cooley, Const. Lim. 367. Edwarçis v. Kearzey, 96 
U. S. 695. 

Accordingly it has been held that a statute which made parties to ac- 
tions compétent witnesses; admitted paroi évidence to modify a written 
contract contrary to the common law; required the purchaser at a tax 
sale to give notice to the occupant before applying for a deed; changed 
the burden of proof by making a tax deed prima fade évidence of tilie 
and the regularity of the prior proceedings, or the reverse; or which made 
a déposition taken de bene esse, without notice to the adverse party, prima 
fade évidence of the facts stated, — may be applied to existing cause» of 
action. Rich v. Flanders, 39 N. H. 823; Gihbs v. Gale, 7 Md. 76; Hickox 
V. ToJkmn, 38 Barb. 608; Hmoard v. Moot, 64 N. Y. 268; Gurtis v. Whit- 
ney, 13 Wall. 68. 

But there must be an opportunity given for investigation and triai. 
The législature cannot, under prêteuse of préscribing rules of évidence, 
preclude a party from making proof of his right by arbitrarily and un- 
reasonably declàring that, on some particular circumstance being shown 
by the other, the controversy is closed by a conclusive presumption in 
favor of the latter. Cooley, Const. Lim. 368. 

It was held in Smith v. Oleavdand, 17 Wis. 556', that a tax deed exe- 
cuted under a s^tatute which made it conclusive évidence of the regular- 
ity of the prior proceedings, with certain exceptions, could not, by a 
subséquent statute, be reduced to mère prima fad^ évidence of such facts. 
The décision Yfas based on the ground that to allow the character and 
efifect of the deed, as a muniment of title, to be changed by the subsé- 
quent statïite, would impair the obligation of the contract made by the 
state with the purchaser. And no case bas been shown in which there 
was a contrary ruling on like circumstances. Where the deed is only 
prima fade évidence, the purchaser takes it subject to the right of any 
party adversely interested to overcome this presumption by proof to the 
contrary. The matter is left open to investigation; and, this being so, 
the législature may regulate it by shifting the burden of proof back onto 
the purchaser. But to open a purchaser's title to proof of defects in 
the prior proceedings, when he purchased on the faith of a statute which 
dedared his deed conclusive évidence in his favor on thèse points, is a 
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veiy différent thing. In my judgment'it impairs the obligation of his 
contract. See Oorbin v. Board CbmVa, 3 Fed. Rep. 356. 

So far-, then, as the législature had the power and by the act of 1865 
did make the tax deed of the plaintiffs grantor concïusive évidence of 
his title, I do not think the législature of 1887 had the' power to modify 
it. If notice of the sale was not an essential part of the proceeding, the 
législature of 1865 had the power and did make the tax deed concïusive 
évidence on the point. But, if the notice was necessary to the validity 
of the sale, then, as I hâve concluded, the législature did not hâve the 
power to make the deed concïusive évidence of the fact. 

In either view of the matter, the act of February 21, 1887, has no 
effect on the décision. In the former case, as to this deed, the concïu- 
sive effect of the act of 1865 could not be modified, and in the latter one 
the deed is only p^ma/acie évidence at best. But I am pleased to think 
that the just and long-needed provision in this act, requirihg a party who 
contesta d tax title to ïéfùnd the money, with interest, wbich has been ex- 
pended m the payment.of taxes for his benefit, may be applied to this 
transaction in the suit in equity. 

It ia mesedless to add that the suprême court of the state has not passed 
on the questions involved in this case, or otherwise I would hâve been 
spared the trouble of consîdering them. There must be a finding that 
the plaintiff is not the owner of the premises, or entitled tû the posses» 
sion of them, and that the défendant is. 



Exchange Nat. Bank v, Johnson and others. 
{flxrmit Çowrt, W. D. Tennessee. March 15, 1887.) 

1, Promissoby Notes— Patmbnt to OeiginaIi Holdbb aftee Assignment fob 
Value — Ebpatmbnt— Agenct for Collbotioiï. 

If the indoisee constitute the indorser or original holder his agent, by rely- 
ing on him to collect of the maker, taking himself no steps for that purpose 
until after the f àilùre of the indorser, payment to the original holder will be 
good. ' 

S. Samb — Indohsbb Payino the Note.' 

If a bank accept the note of the indorser in dîscharge of hîs liability as in- 
dorser, the title to the flrst note reverts to the indorser, rind payment to hini 
is good, although the indorSer leave the note on deposit with the bank; but 
it is a question for the jury to détermine whether, on the facts of the case, 
the new note be taken m discharge of the indorser's liability, or as a mère 
meiuorandum note, not intended to aSect the title to the old note. 

8. Samb— Estoppel. 

If the maker pay other than the rightf ul owner of the note, he cannot rely 
on facts unknown to him, and not influencing his action, as an estoppel, but if 
the facts be of a character that establish an agency for collection, that is a 
défense against repayment. 

At Law Motion for new trial. 

Suit upon a negotiable note made by the défendants to their factors, 
and paid to them by shipments of produce as agreed upon, but while 
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the note was held by the plaintiffi baùk, by a transfer under circumstances 
Btated in the opinion of the coutt. 

McCorry & Bond, for plaintiff. 

Pitts & Hays and Mr. Meeks, for défendants. 

Hammonp, J. The verdict in this case for the défendants is welVsup- 
ported by the proof upon at least one ground not at ail affected by the 
objections taken on this motion for a new trial to the charge of the court. 
I do not see how the jury could escape finding that Ferry, Davis & Co. 
wère the agents of the plaintiff bank for the collection of the note, be its 
ownership or interest whatever it may hâve been. The stateraent of the 
principal clerk and ■ the président, that they were not agents for collec- 
tion, and were never aiithorized, is, utterly worthless, being merely their 
opinions or conclusions upon that issue of fact, ^.nd not thei^ testimony; 
as to the existence of certain substantive circumstances; and transaction?, 
frdm which the issue might be determined by the jury, whose;provinper 
it was to draw the. proper inference of fact as to the agency from.tbe çir^a 
cumstianoes, and not from the opinions of the witnesses. They/ might; 
aiSrm, certainly, that there had never been any fornial appointnient p£ 
the firm as agents forithat purpose,.but when they are asked, "Whatau-: 
thority had Ferry, Da.vis & Co. at any time to collect said note?" and, 
they answer, "They had no authority," or, "They had no authority 
whatever, verbal or written," — the testimony can go no further than suc]ij 
an affirmation, and is entitled to no weight beyond that. 

Out of the well-known facts of the case the agency is established,: 
ïiotwithstanding thèse opinions to the contrary, and on thecross-exam- 
ination of the président it is substantially admitted. Being asked why 
the bank did not for nearly two years take any step towards the collection 
of this note, and others of similar character "discounted" for Ferry, 
Davis & Co., he replied: "Up to the time of their failure they were 
profuse in their promises and statements that the parties whose nptes 
were held were going to make them shipments of cotton and peanuts to 
cover their indebtedness, and that they would promptly sell and ; take 
up the notes. After their failure, and as soon as we were able to get 
their books and accounts, we immediately, through our attomeys, copi- 
menced proceedings to ènforce the collection of thèse notes and ac- 
counts." And subsequently, referring to this answer, he was asked if 
he was not willing and anxious that that should be done; to which he 
replied, "Yes." This was a» agency abundanfly sufficient to justify the 
makers in paying the note to Ferry, Davis & Cp., and the facts show that 
the bank never for an instant contemplated payment in any other way 
until, after the failure of Ferry, D^ vis & Co., this somewhat discredita- 
ble attempt to compel the makers to pay it a second time was conceived. 
It is, considering the circumstances, taking an unfair advantage of the 
equivocal situation in which the makers were placed, and of which they 
never had any knowledge. s 

Counsel for the défendants sought to raisç aaestoppel hère, and asked 
a charge! ta that effect, which was refused,because the défendants did 
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not know anything of the facts, — did not even know that the bank held 
the note, and of course did not, in making the payments, act upon, or 
rely in the least upon, the circumstances sought to be used to invoke 
the doctrine of estoppel. As the court told the jury, the défendants 
acted most recklessly, and in tbeir own wrong, to pay the note to the 
original payées without demanding its production, or satisfying them- 
selves that it had not been transferred to some one else having alone the 
right to collect it; and, under the commercial law, there could be neither 
sjrmpathy witb them, nor relief for them, if they found afterwards that 
some other holder was entitled to the pàyment. Yet there could be no 
doubt of their right to meet this demand by the bank for repayment by 
ehowing that the payments they had already made to the original holder 
were authorized by the bank itaelf, as they undoubtedly were. The truth 
is, it is somewhat a misnomer to call the transaction a "discount" of the 
note by the bank. It took that form, undoubtedly, and so entered 
into th.e book-keeping processes as a "discount," but, in substance and 
iact, it wàs the transfer of the note, either in payment of, or as collatéral 
security for; a pre-existing indebtedness to the bank. It is whoUy im- 
material which it was, sinoe there was, in éither case, an agreement be- 
tween the original holder making the transfer and the bank that the 
original holder, and not the bank, would collect the note, and apply the 
proceeds to the payment of the note itself, or to the indebtedness se- 
cured. 

Counsel for the plaintifiF seem correctly to guage the transaction when 
they argue that it was not a pledge, either in payment of or as collatéral 
for any partifeùla* debt, bût only a pledge to secure "a Une of crédit" for 
the depositoirs' account with the bank ; the object being to place the title 
in the bank' as a Becurity for whatever should be due on the depositors' 
account, either in the shape of notes, indorsements, or, overchecks, 
though the bank, as usual in such cases, goes through theforms of "dis- 
count," deposits, "mémorandum," or "call" notes, renewals, and the 
like, with the évident conveniénce of thereby saving its tolls due for in- 
tereèt; discount^ charges, etc., and preserving its usual style of book- 
keeping. Neither can it be denied that the bank is as much under the 
protection of the commercial law With regard to such paper as if the 
transaction were in both form and substance what it seems to be in form. 
Neverthelesë, be its holding what it may, if the bank delegates to its 
cUstomer the power and duty ôf rdaking collections for it, and receiv- 
ing paynieiit of the note, it cannot dispute the validity of such payments 
if its customer becoflie unfaithfùl, and does not pay over the collections. 

If anythinig; more than the Coafession of the presidentof the bank, al- 
réàdy advertèdtô, be needed to support this finding by the jury, let it 
be rèmeifibéted that the makers were country merchants, residing in a 
small village' on the Tennessee river, remotely situated from raikoads and 
ïhe centers of bbmmerce; that they were dealers in produce, and Ferry, 
Davis & Co. were their factors; that it was the intention of both par- 
ties to hâve the note paid by shipdients of produce to that firm, and 
not, after the manner ôf banks, in money at the countef of the bank, 
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although it is in terms payable ai anpther than the plaintiff bank; that 
the plaintiff did net at maturity deniand paynient, either at the bank 
where the note was payable on its. face, or of the makers; neither did 
the; plaintiff, when the note was about to mature, give any notice that 
it held the note, as was the usual course of business with ordinary paper 
to be collected by the bank, either on its ownaccount or for customers; 
nor did the plaintiff give any notice or demand any payment at any 
time affcer maturity, but silenÙy held the note for nearly two years from 
August 4, 1883, the date of its "discount," until after the failure of 
Ferry, Davis & Co., on February 8, 1885, and then only put it out for 
collection in April, 1886. There is some little pretense in the testi- 
mony of the principal clerk that this indulgence was on account of short 
crops, and given as a favor to the makers; but this witness appears, on 
the face of the déposition, to say npthing of the confession of the prési- 
dent and the other proof,-T-to be quite unreliable in his statements; and 
the jury, no doubt, found the facts as stated above, and their judgmént 
ahould be conclusive. 

Now, I do not wish to be mis^nderstood hère. It is conceded that 
the makers can find no sort of e3;cuse in thèse circumstances to évade 
the.rule of the commercial law that payment muet be màde to th^ as- 
signée of the note for value before maturity, and without notice; that 
the bank was npt bound to give notice of the transfer to it; that, as con- 
cerns the makers, it was not bound to demand payment, at maturity or 
afterwards, any where; that it might, during the whole period of the 
statut© pf limitations, silently hpld the note withiout demanding pay- 
ment, and that thèse ind^lgencies or want of notice couïd be no defeijse 
to the makers, paying, however ignorant thej' may hâve been of the sit- 
. nation, to apy one efie than the holder of the note. It was their busi- 
ness to assure themselves that the person to whpm payments were made 
was the person entitled tp receive payment. Thes^ facts and circum- 
8;tan<oes are not in that sensé to be relied on as any défense to this action, 
but they are, under the peculi^rities of this case, conclusiye évidence of 
an agreement, express or implied, betweenthe bank and its customer, 
that the latter should coUect the note; whereby, fortunately for the 
défendants, the payments were authorized, even if the note did belong 
to the bank. 

Nothing niore is needed to sustain the verdict, but I think I should 
not set it aside if this feature were wanting. It is quite evenlyb^nced, 
on pther facts, whether the note did belong to the bank or to Ferry, 
Davis & Ço., and, perhaps, a verdict either way should not b.p set aside. 
Notwithstanding the appearanees already noticed, the relation between 
Ferry, Davis & Co. and the. bank, in regard to this and other "country 
paper" held by them, ahd "discounted" to the bank, might be.jiu fact, 
misunderstood by either, and perhaps was never very ciearly and 
definitely determined at aJl by anything that was agreed between them 
upon the subject; and certainly nothing in proof hère makes it clear 
what this relation was. There are abundant opinions ofwitnesses, but 
no précise facts that settle the cpntroversy, and, as befoxe remarked, 
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the inferences to be drawn froffl thé known facts are about evenly 
baJanced. " When Ferry, Davis & Co., on the eighth day of February, 
1884, èxecùted their note for $1,996.10, payable on demand to the 
plaintiffbank, like many others -previously and subsequently niade, it 
was for,the aggregate amount of three notés of their country eustomers, 
then long past due, and which had been held by the bank as the note 
of défendants hère was held. Thèse three notes were pinned to the 
demand note, and so remained in the bank until a year afterwards, 
Tvheri Ferry; Davis & Co. 'failed; ànd made an assignment, preferring 
the bank', after which thé notés were sent to attoméys for collection. 
None of thé Witnesses testifies as to what was said betweên thé parties at 
thé tirae of this transaction, nor as to what was done by them, except 
as above statédv At that timé the défendants hère had paid to Ferry, 
Davis & Go.' $234.86 on the note stiéd on, by shipnients of cotton made 
subséquent tp the transfer of thé nbtè to the bank, and this iras credited 
upon tii'e note, and the crédit '^cas aeknowledged by the bank,-^another 
circumstance to establish that agency for coUectiofa, on bèhalf of the 
bank, alréàdj" considered. This crédit was not entered on the note form- 
àlly. It a^pears in figures ôf pehcil, roade in making calculations, 
and thàt is' ail. It was, however, déducted in fixing the amount of the 
demand noté', and so was recôgnized by the bank as a proper crédit. 
There is no probf that the money was paid to the bank, certainly not as 
a crédit on the note ; but, if at ail, only by deposit to Ferry, Davis & 
Co.'s accoùnt, and this not of that particular collection, but as included 
in their geneM deposits. No other fact appears, so far as the conduct 
of the bank is concerned, but'there is in the évidence the often-repeated 
assertion that the officers of the bank did not consider that its relation 
towards the note was affected by this transaction, but that the owner- 
ship continued precisely as it was before. Yet this seems somewhat 
inconsistent with the fact that the bank did not undertake to collect this 
or any of the country paper untîl after the insolvency assignment, nor 
until they had taken possession^ as the président says, of the Ferry, 
Davis & Co. books and accoUnts, Which would seem to imply that they 
looked to that assignment, and not the original "discount," as the source 
Dftitle. '■ 

No suggestion is made in the proof that the three notes pinned to the 
demand note were held as collatéral security for that note, nor for any 
other indebtedness partieularly, lior for Ferry, Davis & Co.'s account 
generaUy. The theory of the ofiBcefs is that the ndte was the bank's 
own property, having been "diàcounted." Therefore, in that view, the 
Jjiiining of the three notes to thé demand note had no significance of a 
; pledge as collatéral,: — none whatèver. Nothing can be implied in that 
direétion. Going further back,' what bas alreàdy been Said as to the so- 
called "discount" applies hère., It was that in fbrm, no doubt. The 
amount, less the charges, was put to Ferry, Davis & Co.'s deposiif ac- 
CGiint as if so much cash had been deposited, but immediately a cheek 
Was given for the précise amount, so that the deposit account stood ex- 
ttctly as it did before. This check wâs to pay the bi^nk, in whole or in 
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part, somé îndebtedness due the bank, but what particular indebtedness 
is net disclosed. Doubtless it was to pay some previous demand note 
or other form of indebtedness; the clerk says perhaps to pay Ferry, 
Davis & Co.'s "straight paper," whatever that may mean,— "the bank 
preferring t"wro names on business paper to Ferry, Davis & Co.'s oWn 
notes." From this and other testimony it may be inferred, notwith- 
standing the presideiit says that Ferry, Davis & Co. were not in good 
crédit with the bank, that Ferry, having been président himself, and 
being then a director, did hâve crédit enough to get money -without ad- 
équate sefturity of any kind. But, after ail, the transaction was the 
substitution of one debt for another, — the défendants' note, indorséd by 
Ferry, Davis & Ço., for Ferry, Davjs & Co.'s "straight papèr;" and, as 
the seqtieï showed, it Vas at best only leuding on Ferry, Davis & Co.'s 
' soie crédit, and a relianbe upon their ability to take care of the indorséd 
pàpef; for otherwise the bank would hâve looked for itself to the collec- 
tion of défendants' note. Ferry, Davis & Go., being authorized or ex- 
pectëd to collect that noté, and ail other paper like iti wére not expected, 
as Ferry Sîiys, to pay each and every collection on its bwn particular 
note, âhd hâve the crédits entered thereon, but were to put their money 
on dçppsit as they éhould hâve it in hand to deposit, which they did. 
Disgtiisé it as one may, by the forma assumed, it was in fact not the 
isolated purchase or "discount" of a note by the bank which now it is 
prefended to hâve been, but one of a mass of transactions through which 
this former président, and always director, of the bank, was permitted 
to hâve money on the strength of his own crédit, secured by the deposit 
in the bank of his own business paper, which he himself was to continue 
to manage as if the deposit had not been màde. The bank officers say 
the demand note was only a "mémorandum note to keep the account 
alive," and was not intended to be taken in payment of the others, 
which is in keeping with the above suggestion as to the true state of the 
àffaijr. 

Ferry, Davis & Co. say they regarded the défendants' note and the 
others as regaine'd by the "call note," as they term il, and afterwards as 
belonging exclusively to them. They charged it again to the défend- 
ants' account, and dealt with it as their own; but substantially they 
had dône this before, and really their control was not any greater than 
it had been. The fact which is whoUy inconsistent with their theory 
is that the note remained in and with the bank just as it had done. 
They explain this by saying it was there only as their own for safe- 
keeping; but they state no fact showing that the bank agreed to so keep 
it, of considered the transaction to be of that character. The truth is, 
I bave no doubt, that, in their then condition, substantially aU their 
paper was thus tied up in their bank, and they and the bank did not 
hâve any definite agreement about it. They did notask to hâve the 
notes returned, as that would, 'pOssibly, bave been refused; and having 
entiré eontrol of the debt due by défendants, and being themselves ex- 
pected to collect it, they did not wish or need to press to conclusions 
an^^ considération of the question who was entitled to hâve the actual 
v.SOF.no.S— 38 
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possession of the paper. If défendants had called for the paper on 
making any payment, it would no doubt hâve been produçed, and they 
would bave been none the wiser, wbether it belonged to one or the 
other. But remotely situated as they were, and it being the original 
intention to meet the note by shipments of produce from time to time, 
stern as the commercial law is,;there is scarcely one business man in a 
thousand who could not hâve been caught in the same way. Ferry, 
Davis & Co. concealed the fact that the notes had been paid, and, per- 
haps, misled the bank in that regard, but this did not justify it in seek- 
ing repayment upon the theory that the payments had not been author- 
ized, 

It is very difficult to détermine on this proof whether the transaction 
in référence to the demand note was as the bank claims, or as Ferry, 
Davis & Co. daim, but the jury might very well hâve inferred that it 
was a payment outright, and that the ownership of Ferry, Davis & Co. 
was restored. Those who would live ^Y tbe sword of the commercial ï&w 
must likewise perish by it. Unexplained, and looking at the form ordy 
of the transaction, as plaintiff would bave us, as to the "discount" of this 
particular note of the défendants, the bank was the purcbaser for value, 
before maturity, in due course of trade, with Ferry, Davis & Co. liable 
upon fheir irKJbrsement, and not otherwise. The indorser3 are called on to 
make good that liability, which they do, by giying this demand note. 
Now, if the indorger pay a note, he is entitled to possession, and ipso 
facto recovers the, ownership, and may pursue the maker. For myself, 
if called on to décide the fact on the proof hère, I should find that to 
hâve been precjsdy what, in légal contemplation, the parties did in this 
case, on their own theory of a "discount" of the npte, although they 
might not bave thought of or agreed upon that as the techpical bearing 
of the transaction, and certainly I should not disturb the verdict of a 
jury to that effect. 

But, suppose that inference be wrong, then the only other possible 
one, on the technicalities of the law, would be that Ferry, Davis & Co., 
in settlement of their liahûity as indorsers, gave their own note; and, 
thus having reoovered the ownership and possession of défendants' note, 
this they simultaneously pledged as collatéral security for their own. 
But it was then Ipng past due, apd hence was not transferred before ma- 
..turity, and is open for whateyer défense may be available under thèse oir- 
cumstances; and that of the pledgeor's agency to collect for the pledgee is 
still good, whether any other be or not. I cannot comprehend how the 
bank can ignore every circumstance connected with their dealings with 
Ferry, Davis & Co., except the original "discount," set up the relation to 
the défendants growing ont of that circumstance, and maintain it; nor, if 
1 they set up that relation as the basis of title, how they can consistently 
claim to be holders of the note as ooUateral security, and niainta.in that 
also. They did not, in my judgment, w;hen probed to the botlom, hold 
in either relation, stricûy speaking. It was a delusion ail the way through. 
The bank held the " country paper " of their customer in substance as a 
gênerai security for advances, and to protect ail balances that might be- 
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come due; but it did riot, infact, rely upon it, or use it for that purpose, 
-^any more than it did when the transaction is looked at as a simple 
"discount" of isolated paper or as a collatéral pledge for a particular debt, 
— by looking to its coUectioû, and to the appropriation of the proceeds 
to the debts due by the customer, as it' should hâve done, but left ail 
that, umecured, to the good faith and crédit of the favored customer, 
looking atone to Mm for payment. And, the customer having failed, it 
takes a gênerai assignment of ail notes and accounts, with other assets, 
believing this note and othérs to be unpaid, but being disappointed in 
that belief it now attempts to claim through the origirml "discount." If 
the défendants had known ail this, the bank would hâve been estopped, 
no doubt; but they did not, and can only rely on their other défenses. 
But they bave surely the right to scrutinize the bank's dealings with 
Ferry, Davis & Co., and to iset up form against form, technicality against 
technicality, and delusioîx against delusion, in the dealings of the bank 
with the customer. Thus, they compel the bank to eiect its position. 
It doeâ that, and chooses to treat its title as arising out of the original 
"discount" of an isolated note. So treated, aside from the agency to col- 
lect, which is good on every ground, there is a form of payment by the 
indorser, and positive proof that it was intended to bave that effect; 
whereupon the bank deùies that this form is the correct state of the af- 
fair, and relies upoû some undefined outside intention to save it from 
that conséquence. It allèges that the demand note tras only "a mém- 
orandum" for the purpQse "of keeping the account alive;" which means, 
I supposej that the appearance of having past-due paper or unbalanced 
overchecks must be avoided. But it must be apparent that this mode 
of dealiug was liable to delude thé indorser, and Âe makers of the hy- 
pothecated or "discounted" notes, and comes very close to an estoppel 
in deâling With them. And, as on the issue of an agency for collection, 
thèse cireumstances may be looked to by the jury as évidence in support 
of Ferry, Davis & Co.'s testimony that it was in fact a payment of their 
liability as indorsers, and "a taking up of the note" by them, rather than 
the "mémorandum" theory to which the bank ofïicers testify. 

In view of ail that bas been said, it is how plain that the criticism of 
the charge of the court is unavailing. No exception is or could be taken 
to the instructions oh the subject of an agency for collection ; and , that fact 
being supported by the proof, the défense is complète without more. But 
I do not wish to rest under the imputation of having repudiated Gosling v. 
Griffin,^ (MSS., Sup. Ct- Tenu. , Jackson, 1875,) 3 S. W. Rep. 642. That 
case bas become a leading one, and bas been frequently followed and 
cited. It is unfortunate that, in the blockade attending the officiai re- 
porting of those times, it bas never been reported. It is digested in 1 
Meigs, Dig. (2d Ed.) 335, approved in Rickardson v. Rice, itself not offi- 
cîàlly reported but appearing in 7 Cent. Law J. 225, and is cited in 
Savyyer v, Moran, 3 Tenn. Çh. 35, and in 1 Daniel, Neg. Inst. (3d Ed.) 
§ 830. I was of counsel on the winning aide, and our Brother Jackson, 

1 See not6 at éfnd of casé. ' 
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now the circuit judge of this circuit, but theiï in thô suprême court, de- 
Jivered the opinion. I read it carefully from the opinion book before 
charging the jury in this case, and did not intend to départ from it. It 
properly overrules Vatterlien v. Howett, 5 Sneed, 441, and if I charged 
the jury, as counsel state in their brief on this motion, that, after the 
pledgeof the note as collatéral to the demand note, it was necessary that 
the bank should giv© notice of its holding to the maker in order to pro- 
tect itself against payments, the collatéral note being then past due, I 
did commit an unintentional errer, but not one for which a new trial 
should be granted, for the reason already stated. I did not reduce the 
charge to writingj as I often do, to avoid mistakes, but the brief notes 
from which it was delivered support my own meniory that counseZ are 
perhaps mistaken. On that point I bave this note: "Collatéral to new 
note : Must give notice if transferred after due aS ; collatéral , of changed 
relations. " By this it . was meant that the jury should be told that, if the 
bank had atthe time of the original "discount" appointed Ferry, Davis 
& Co. as its agent for collection, and ratified collections- made by them 
at the time the demand note was given, and afterwards there was a, change 
of this agency relation, the défendants should hâve bçen notified of the 
revocation of the agency. I hâve thé défendants' request for instructions 
on the défense of estoppel, which wag refused, and the intention was to 
confine' the jury to the two points of agency and a recovery of owner- 
ship by the substitution of the demand note. I stated repeatedly dur- 
ing the argument that Gosling v. Griffin was approved, but that it did 
Ilot apply to the faots of this case. The défendants did, not deny Gosling 
V. Crrij^w, and so, on the whole, I am inclined to think I did not charge 
as stated. Nevertheless, I should grant a new trial on the doubt about 
it, as I may hâve been careless on a point not deemed of much import- 
ance, but for the fact that the case almost justified a direction of a ver- 
dict on the dofense of an agency to coUect, which I came vçry near giving. 
I cannot think that the jury was misled from that point in the case by 
any error on the other point, 
Overrule the motion. 



[Note, The followîng îs the opinion în Gosling v. Griffin, referred to 
above, which is also now reported in 3 S. W. Rep. 642 :] 

Jackson, Spécial Judge. The material facts of this case necessary to be 
noticed in deteriniriing the légal question presented by the record are the fol- 
lowing: On thé ninth day of January; 1872, the défendant, T. S. Gilffln, exe- 
cùted and delivered to Pollard & Oq. hîs hegotiable prbmiSsory note for the 
sum of $598, payable 30 days after date;, the considération for said note be- 
ing the proceed^ of a buggy which Pùllard & Co. had placed in said Griffln's 
hands for sale, and which he had sold, and used and appropriated the money, 
ïhe payées in.sajd note being iijdebtpd to plaintifl, Gosling, in the sum of 
è554.25, evideneèd by his acceptanCe,, which maturédthird January, 1871, and 
which had beett placed in the hands of attorneys at Memphis for collection, on 
the tentb day of January, 1871, indoraed in blank the defendant's said note 
for $598, and delivered it to the plaintifs attorneys as collatéral security for 
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the indorser's acceptance, which gaid attorn^ys held fpr collection. Said at- 
torneys, at the time of receiving defendant's note from said Pollard&Co., 
gave to the latter a receipt specifylng that said note was received by them as 
collatéral security for the payment of said Pollard & Co.'s acceptance for 
$554.25, duethird January, 1871. It appeara that the défendant, afterthe date 
of this transfer, and before the maturity of his said note, delivered to Pollard 
& Oo. several lots of flour and meal in payment and satisfaction of his note. 
This flour and meal, to the amount of $613, was delivered on the twenty-flfth, 
twenty-sixth, twenty-ninth, and thirtieth of January, 1871, without notice 
or knowledge on tbe part of défendant that hia note had been previously in- 
dorsed and transferred by Pollard & Co. to the plaintifl. He accordingly re- 
f used to pay the note at its maturity, and was sued thereon by the plaintiff 
in first circuit court of Shelby county. 

Among other pleas.not necessary to be noticed, the défendant plead that 
said note was not transferred fo the plaintifl in due course of trade, but was 
given to the plaintifl by theifirm of Pollard & Co., as collatéral security for a 
debfc which the said PoUard & Oo. owed the plaintifl; çind, further, that the 
défendant paid said note to the firm of Pollard & Co. without notice from the 
plaintifl that he had the note assignedto him, and of this he puthtmself upon 
the country. 

By consent of parties, a jury was waived, and the case was tried by the 
court, and resultedin afinding "that, though the note was assigned before 
maturity, it being received as collatéral to secure a pre-existing debt, the de- 
fendant should bave been notifled of the assignment, and the plaintifl cannot 
recover on the note because défendant was not so notifled before paying the 
note to Pollard & Co. Court thereupon gave judgment for the défendant, from 
which the plaintifl has appealed in error to this court. 

In rendering judgment for the défendant upon the foregoingfacts, the court 
below followed the case of Vatterlien v. Howéll, 5 Sneed, 441, which pres- 
ented thé direct question hère presented, and ia conclusive of the présent case, 
if it is to be adhered to as authority. In Vatterlien y. Howéll the material 
facts were that Howéll & Co., on the tenth March, 1856, executed to P. S. 
Bro wn & Co. their promissory note for $208.50, due at six months. On the flf- 
teenth day of May, 1856, Brown & Co., the payées, indorsed and delivered 
eaid note to Vatterlien as collatéral security for the payment of a pre-existing 
debt due from them to him. Vatterlien gave the makers no notice of this 
assignment of the note to him, and on the thirtieth July, 1856, before the 
note matured, the maker paid the amount thereof to Brown & Co., the payées. 
When the note was due, Vatterlien sued the makers, and it was held that 
this payment to the payées before maturity, and after the assignment pf the 
note, having been made without notice of the transfer, was a good défense 
against the suit of said Vatterlien. This décision seems to proceed upon the 
idea that an indorsee of negotiable paper, who receives it before maturity as 
collatéral security for or in payment of an antécédent debt. is bound to notify 
the maker of his being the holder, in order to protect himself against payments 
by the maker to the original holder or payée; that, in the absence of such «o- 
tice, an indorsee must show himself to be a holder for value, and in due course 
of trade, in order not to be bound by the maker's payment to the original payée, 
although made before maturity, and after transfer of the note. We cannot 
assent to the correctness of this prineiple, as applied to negotiable paper. It, 
in eflect, places such paper upon precisely the same footing as open accounts, 
and, in our opinion, attaches aeondition to the légal and complète transfer 
ot negotiable instruments, which is supportecl neither upon prineiple nor au- 
thority. 

It was decided in Clodfélter v. Cox, 1 Sneed, 330, that the assignée of 
équitable righta and open accounts must give notice to the debtpr or holder 
of the f und of the assignment, in prd^r to protect himself again^tsubsequent. 
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payirtéhts by the debtor to the assigner. But In the aabaeqaent cases ot Mutual 
Proiedion Ins. Co. v. Hamilton, 6 Sneed, 277, and 8ugg v.Poweîl,! Head, 
221, it waf) held thatthis doctrine as to notice had no application to the asign- 
ment ot negotiahle paper, or of instruments which, thougli not negotiable by 
the law-merchant, are made assignable by law, so as to pass the légal interest 
or title, and permit the assignée to Sue in his own name. 

Therule annOunced in thèse caaes is irreconcilable with the position as- 
sumed in Vatterlien v . Howell. No authority is cited to sustain the proposition 
or conclusion of law laid down in Vatterlien v. Hoioéll, except the case of Van 
TTî/cAv.iVonwZ;, 2 Humph.l92,whictifails to support the décision. Thecon- 
test in Van Wyck v. Noroéll was between the true owner of the notes and a 
party holding them as collatéral security. The former prevailed upon princi- 
ples well settled in our décisions; but Judge Grben, who dellvered that opin- 
ion, reçognized the fact that a pre-existing debt was a good considération, 
as between the holder and the individual f rbm whom he recelved the paper, 
though it would not be sufflcient to entitle him to hold against the trae owner. 
The considération on which Vatterlien received the transfer pf the note from 
JBrown & Co. being a good one, as between themselves, and that transfer hav- 
ing vested him with the légal title to the note so as to dispense with the ne- 
cessity of his giving notice of the assignment, the conclusion seems to be 
inévitable that a payment by the makers to the original payée, after such 
transfer, and before maturity, shoUld not be held good against the holder. 

Again, the décision in Vatterlien v. Howell ignores the distinction that 
shoùld manifestly be taken between thé payment of a negotiahle note made 
after its transfer and such a payment htfore assignment. The latter is the 
proposition discussed by the judgé delivering that opinion. He says: "The 
argument is that, if a party pay a negotiable paper (as this is) before maturity, 
ahd f ails to take it up, he does it at Me péril, and if it is afterward^ assigned 
befco'e matutity, the assignée ha» the right to enforce its repay ment." After 
cprjiectly saying thatthis doctrine was tob broadly stated, the opinion pro- 
ceeds: "It is true that if a party pay a negotiable paper before due, and fail 
to take it up, ànd it is afterwards.axiAhBÎovei maturity, negotiated in due 
course of trade, the assignée, belng an innocent holder for a valuable consid- 
ération, would be entitled to enforce its payment. But it is equally true that, 
if it is taken iU payment of, or as ooUateraJ security for, a pre-existing debt, 
it is not negotiated in due course of trade, and the holder would stand in no 
bétter situation than the payée, and would be subject to aJl défenses which 
might be made against it in the hands of the payée." This was undoubtedly 
a-dqrrect statement of the law as applicable to the case of payment of nego- 
tiable paper made ô^ore its transfer or assignment. But it did not follow 
frôm this.principle, as the court concluded therefrom, that a payment made 
after such transfer or assignment woùld stand upon the same footing and be 
eqiially available as a défense to an action by the holder. The indorsement 
and deliveriiig of negotiable paper as collatéral security for pre-existing in- 
debtedness is a transaction of daily occurrence in ail commercial communities. 
Itis a legitimate use of such paper, and, if the person so receiving it does not 
becbme thereby a holder for value and in due course of trade, according to 
thé law-merchant, so as to eut off ail défenses, he is certainly entitled to pro- 
tection, as against payments made or equities arislng between tbemaker and. 
indorser after the date of Suéh transfer. 

Thé business of mercantile cotninunities la to a great extent transacted 
throughthe mediom of bills of exchahge and promissory notes; and this free 
circulation of such paper is à matter of too nluch importance to be restricted 
by adhering to an adjudication not founded upon principle, nor supported by 
authority. Our décisions hâve gone sufflciently far in holding that negotia- 
ble paper, transferred in payment of a pre-existing debt, or as collatéral 
security, is subject to ail equities or défenses existing against the paper at 
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the time of its transfer, and we are unwilling to extend the principles of 
thèse décisions so as to let in dtfenses arising after such taransf er. Every maker 
of negotiable paper knows, as a matter law, that it Is transférable, by indorse- 
ment, so as to pass the légal and complète title to the paper, and thedebt evi- 
denced thereby, and it is his duty to pay to the holder upon production of the 
note.. Payments of negotiable paper before it is due, and in the absence of 
such paper, are not made in the due course of business, and the party so pay- 
ing shoiild be held to do so at his own risk; for, when the title has passed by 
indorsement and delivery of such pàper, the actaal holder alone has the right 
to receive the money due thereon, and the màker, in paying Lo the original 
payée after such transfer, in the absence of the paper, either before or after 
its maturity, must abide the conséquences of m^ing payment to a party not 
entitled to receive it. 

Our législature, in providiug indemnity for makers of lost negotiable paper 
when sued thereon, proceedsupon the principle that the actual légal holder 
thereof could lawf ully compel a repayment to himself. We therefore hold 
that, in the case of negotiable paper, the maker is not discharged if, before 
the maturity df the papeir. and after its transfer, even as collatéral security, 
he makes payment to any person other than the real holder. This conclusion 
is fortified by the rule applicable tooverdue negotiable paper. When such 
pàpét is indï>rsed and transferred after maturity, thé màker can avail himself 
only 5f such matters of défense as existed between himself and the promisee 
or indorser at the tithe of thé acitual indorsement and trïmsfer of the note to 
the holder,. This is so both upon the principles. of the law-merchaùt, and 
under the provisions of our statu tes of set-ofC. It is f ounded upon th^ well- 
settléd rule that a note does not cease to be negotiable because it is overdue. 
The payée, by his indorsement, may still communicate a good title to the in- 
dorsee, npr càn the maker, when sued thereon, rely on matters of défense 
against the indorser which àrose after such transfer, although he had no 
notice of tlje transfer at the time of acquirihg his défense. The raak^r has 
no right to présume that such overdue paper, whiçh he has made negotiable, 
and on which he agrées to be liable to the actual holder or indorsee, remains 
in the handâ of the original payée; and if hé pays to the original promisee, 
without requiring the production of the paper, he does it at his own risk. 
This is the true distinction between the assignment of open accounts or équi- 
table interest in a fund and the indorsement of a negotiable note. 

In the former case notice of the assignment mustbe given thedebtorto 
protect the assignée against future payments lo the assignor. Such assignée 
acquires only an équitable title, and, in the absence of such notice, the debtor 
may reasonably présume that the original créditer Still holds or controls the 
claim, and may accordingly make payments to him in the ordinary course of 
business. But the indorsee of an overdue negotiable note acquîtes a f ull légal 
title, with the sol,e and exclusive right to demand and receive payment thereof. 
His rights bJEâng only subject to the equities and défenses exiating against the 
paperat the time ot its transfer to him, no défenses against the original payée 
acquired after the transfer are available against him. 

Now, it is manifest that negotiable paper, taken as collatéral security for 
pre-existing indebtedness lefore maturity, and before any equities or défenses 
exist against it, must stand upon the same footing as the transfer of such 
■overdue paper. The holder in ueither case is consldered a holder for value in 
due course of trade, under the law-merchant. Both are subject to ail equities 
existing at the Mme of the transfer, but neither is subject to d^enses arising 
after such transfer. 

The foregoing doctrines are, we think, supported both by principle and 
authority. See Carr v. Lewis, 20 N. Y. 138; Wheéler v. Gulld, W Pick. 
545; Bnxter v. Little, 6 MètiS. 7; Edw. BiUs & N. marg. 537, 538. 
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Our Conclusion Is th'at the caSé of Vatterlten v. ffoweU,'5 Siieed, 441, was 
not corrèCtly decided, and should not be adhered to as authority. 

It foUows from the principles aiready announced that tbe défendant'» pay- 
aient to PoUard & Ce, the original payée of the note sued onj made b^ore its 
maturity, but a/ter the date of its indorsement and transferto the plaintifE 
as collatéral security, constitutes no valid défense to the plaintiff 's suit upon 
said note, although the défendant naay hâve had no notice of sueh transfer at 
the timé of toakihg such payment. It results, therefore, that the judgment 
of the circuit court must be reversed, and that the plaintiff hâve judgment 
hère upon the note, with cost of suit. 



Seeligsoii and.others v. Philbrick. 

(O^euit Court, 8. D. Morida. December 18, 1888.) 

SaM!— TiTLB-i-BiLL or Lading aSd Dbait— LOSB. 

On March 16, 1886, 8. telegraphedl*.: "Offeracarssackedoata. Can shîp 
next s^eanief . 40 cents, f. o. b.;" to which P. anawered; "Telegramreceived. 
Ship as sftôn as, possible, if quality good and oflerf. b.'b. Last car poor; 
short weight, badly sacked. " On Ivth, S. shipped per steamer two car-Ioads 

' oats to shipper's ordef, and indortëd bill of lading, "Deliver to order of B. 
H. & Co., " atid attachéd a sight draf t on P. for price and miarine insurance. 

, /.B.H. «& Co; indorsedthe bill ofladingto a bank, and forwarded itwithdraft 
for collection. No bill of lading was forwarded to P„ but S. wrote him of 
the shipmeot, and sent invoice and çertiflcates of weie;hts. The oats arrived 
before the bill of lading, and the agent of the steamer informed P. that there 
were two car-loads of oats that he cbuld hâve on presentittg indorsed bill of 
lading. On 39th the bank received and presented to P. the bill of lading, and 
attachéd draf t for collection, but the draft was not psAà, and the bill of lad- 
ing was not delivered. The oats were pat in the steam-ship warebouse, and 
the same night destroyed by are. Seld, that the titlâ had not passed, and 
that the loss must fall on S. 

At Law. Assiimpsit. 

By the court without jury, by stipulation, 

W. 0. Maioney, for plaintiifs. 

G. Bowne Patteraon, for défendant. 

Locke, J. On the sixteenth. March, 1886, plaîntîffs, mercîiants of 
Galveston, telegraphed to défendant, at Key West: "Offer two cars 
sâcked oats. Can ship next steamer. 40 cents, f. o. b. Eeply by wire 
iquick if wanted;" to which he replied: "Telegramreceived. Ship as 
soop as. possible, if quality good and offer f. o. b. Last car poor; short 
weîght, badly sâcked." On the 19th plaintiffs shipped per steamer two 
car-loads of oats to Key West, consignéd to shipper's order, and indorsed 
the bill of lading, "Deliver to order of Bail, Hutchings & Co.," and at- 
tachéd a sight draft on défendant for price of oats, and marine insur- 
ance, which th'ey had paid. Bail, Hutchings & Co. indorsed the bill 
of ladipg to the ofder of the Bank of Key West, and forwarded it to that 
bank, with drafjt for collection. No bill of lading was forwarded défend- 
ant, but plaiptiffs wrote informing him that they had shipped him two 
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car-loads of bats, and sent invoioe and certificate of weights. The oats 
reached Key West before the letter containing the bill of lading, and the 
agent of the steam-ship informed défendant thàt there were two car-loads 
of oats that he could hâve by presenting an indorsed bill of lading. 
Neither of thé banks àt that time held the bill Of lading or draft, éo that 
the défendant could not obtain the property. On 29th the Bank of 
Key West, having received ihe bill of lading with draft attached, pre- 
sented the same for collection, but the draft was not paid, nor the bill 
of lading delivered. The mercbandise remained in the steam-ship ware- 
house, and that night was destroyed by fire. Thîs is a suit to recover 
the price. .■ 

The priuciple of law is well established that, where property is de- 
stroyçd by accident, the loss falls upon the holder of the légal title, 
{Grant y. U. S.,7 Wall. 331;) and the question hère is, in whom was 
the title to the property destroyed, at the time bf its destruction? Had 
there béen a ïuÛ and pierfected sale, which passed the property from the 
plaintiifs to the défendant, so that he became bound to pay the price? 

Mr. Benjamin, in his tteatise on Sales of Personal Property, bas so 
clearly laid down what may safely be acceptéd as the law upon the sub- 
ject that it is but necessarjr to examine the facts of the case in question 
in the iight iof his rules. ' The rules that would apply in this case are, 
first, where the goods, in jp^ur^uance of an order, are delivered to a car- 
rier to d^eliver to the bùyér, the carrier is presumed to act as agent of the 
buyer, and delivery to the carrier is delivcry to the buyer; but where 
goods are delivered on board of a vessel to be carried, and a bill of lading 
is taken, the delivery by the vendor is not a delivery to the buyer, but 
to the captain, as bailee for delivery to the person indicated by the bill 
of lading/ ' The fact of making the bill of lading deliverable to the or- 
der of the vendor is, when not rebutted by évidence to the contrary, al- 
most décisive to show his. intention to reserve the jva disponendi, and to 
prevent the property from passing to the vendee. Where a bill of ex- 
change for the price of goods is inclosed to the buyer for acceptance, 
together with a bill of lading, if he refuse acceptance, he acquires no 
right to the bill of lading, or the goods of which it is the symbol. When 
the vendor deais with a bill of lading only to secure the contract price, 
the property vests in the buyer upon payment thereof . See Benj . Sales, 
(4th Ed.) § 399, and numerous cases there cited. Thèse propositions 
of law are acceptéd as established by numerous décisions, and the su- 
prême court has settled beyond any question what should control in thia 
case. In Doios v. National Exch. Bank, 91 U, S. 618, the question upon 
which the final détermination of the case rested was almost precisely the 
same as in this one, namely, whether the title passed from the shipper 
to the vendee before the payment of the drafts drawn against the ship- 
ment. In that case, as in this, the consignment was made to a third 
party, with drafts for collection, although invoices were sent to the party 
ordering the purchase. The court says: 

"It is true they sent invoices. That, however, is of no signiflcance of it- 
self. Tiie position taken on behall of the défendant, tliat the transmission of 
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the invoïces pa^sed the propërty in the wheat without the acceptance and pay- 
ment o£ the drafts drawn against it, is utterly untenable. An invoice is not 
a bill of sale, nor is it évidence of a sale. Standing alone, it is never regarded 
as évidence of title." 

It is true that in that case the instructions from the shîpper to the con- 
signée were that, unless the drafts were paid , the wheat was to be held ; 
but that only established beyond a question that which is the presump- 
tion of ]aw in ail such cases where shipments are made in such man- 
ner, namely, that it is the intention to hold the title and jus disponendi 
until the drafte are paid. This is the prima fade conclusion, where 
the shipment is to shipper's order. In this case there is nothing to 
rebut such presumption, but, on the contrary, nauch to strengthen it. 
One of the plaintiffs testified that such class of goods was always cash 
on delivery. The order of défendant was accompanied with conditions 
regarding the quality , of the gopds, and coraplaints conceming previous 
shipments. The agent of tlie steam-ship required an indorsed bill . of 
lading before he would deliver the goods, although they were marked 
with defendant's initiais. The bank which held the bill of lading re- 
tained it because the draft was i^ot paid. Considering the language of the 
order, the com plaint regarding former lots, and the manner of shipment, 
there can be no doubt but wbat the vendor intended that ail questions 
should be settled by payment before any title passed by delivery. There 
had been no sélection or appropriation by the défendant, and it mustbe 
held that there was no delivery, and that no title had passed No pw- 
son can hold the title to merchandise shipped another, for his protection 
from loss by non-p^yment, and not at the same time bear the risk of 
accidentai loss. 

Verdict and judgment must be for défendant, and ào it is ordered. 



Faîrbanks, Assignée, v. Amoskeag Nat* Bane. 
(Circuit Court, D. New HanvpsMre. March 1, 1887.) 

1. Mandamus— Notice. 

No peremptorjr manAamms can issue without notice in some f onn to the de- 
fendant, or a waiver of notice by appearance. 
8. Samb— Certioeabi — One Wkit. 

Gertiorari and mandamus cannot be joined in one wrlt. . 

Décision on Motion to Quash writ of mandamus aijd certwrari. 

This was a writ to Daniel Clark, judge, and Benj, F. Clark, clerk, of 
district court of New Hampshire, commanding them to perfect a record 
în the district court by entering on the docket the term when an opin- 
ion was filed in the above case. 

C. E. Morrison and Briggs & Huse, for complainant. 

Wood & Clark, for défendant. 
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CoLT, J. I am satisfied that the motion to quash must prevail, upon 
the groundâ — First, of want of notice on thé part of the défendants; and, 
second, because the writ la irregular in form, it being a compound writ of 
mandamus and certiorari. Thèse two objections are so clear on reason and 
authority that it is unnecessary to enlarge upon thenx. 

The rule is well established in this oountry that no peremptory manda- 
mm shaii issue without notice in some form to the défendant, or awaiver 
of notice by an appearance. The wisdom of this rule is well illustrated 
in this case; for surely this court ought not to command a judge of the 
district court (assuming it has the power in such a caae) to do that which 
he says would be false, without notice to him, and opportunity to be 
fully heard. 

As to the second ground, there seems to be no précèdent for combin- 
ing writs of certiorari and mandamiis, Each being distinct, and having 
its prescribed functions, it would be irregular to join both in one writ. 
Such a course may lead to much confusion, for ruies which apply to 
one writ may not apply to the other; whereas, if each is kept distinct, 
we can deal with it according to the rules of procédure which are appli- 
cable to it. 

Motion to quash sustained. 



Shelley V. St. Chabi.es C!o. 
{Circuit Court, E. D. Mùsouri, K D. Apiil 20, 1887.) 

1. CotiHTMiB— Bonds— Mandamus to Lbtt Tax. 

Where a county court refuses to levy a tax requîred by law to be levied for 
the payment of county bonds, a mandamuê will go to compel suclt levy. 

S. 8ame— Abjustmbnt op Equitibs. 

"Where bonds, maturing in différent years, Were issued for the improve- 
ment of certain lands upon Which they were made a lien until paid, and the 
law required the county court to levy enongh taxes upon such lands each 
y«ar to pay the annual iuterest on such bonds, and àU bonds maturing the fol- 
lowmg year, allowing at least 25 per cent, for delinquent taxes, and the county 
court only levied enough, if ail coUected, to pay the interest and bonds, and 
allowed nothing for delinquencies, and delinquent suits were instituted, and 
.certain tracts sold under judgments recovered, and some of the purchasera 
were bonafide, ^eW,that this court cannot attempt, in mandamus proceedings, 
to apportion or détermine the equities which exist, and will not issue & man- 
damus to compel a second levy upon. lands sold, for the payment of bonds due 
before such sales were made. 

This is a proceeding by mandamus against the judges of the county 
court of St. Charles county to enforce the satisfaction of a judgment re- 
covered in this court upon certain bonds and coupons issued by St. 
Charles county, under certain acts of 1869 and 1870, for the improve- 
ment by drainage of certain lands lying in said county, known as the 
"Marias Temps Clair District," and to that end compel the levy of a 
sufficient tàx to pay said judgment, less the amount already paid thereon. 
For other material facts, see 28 Fed. Rep. 875. 
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E. S. Sherzer, for relator. i 

Dyer, Lee & ÈUis and Oastkman, Hough & Denîson, for respond^nt. 

Bkeweb, J., (^oraUy.) In thé, case of Shelley, relator, against St. 
Charles county, the relator is ehtîtlëd to a mandamus, so far as respects 
Donds for which no levy has beeti made. Provision to that effect is in 
the ôrder which is hereWith approyèd. So far as the balance of the judg- 
ment is concerned, the plaintiff is hot entitled to mandamm. There were 
jndibial sales made under procebâings in the courts, after the failure of 
the ordinary tax levies, and theïéVere on those judiciàl sales some bona 
fide purchasers. As We intimated in the course of one of the arguments 
in the case, we think the parties who bought under thèse Jtidicial sales 
are entitled to protection, âtidthàt' the relator's remedy (îf hé hâve any) 
for the balance pf the judgùaent mùst be in some other proceeding. 

Wé cîannot in mancZamMs atteihpt to apportion or détermine the equi- 
ties which exist, so that, as to thé' balance of the judgment, the applica- 
tion for mcMdàm'us wHl be refused. 



United States, by Dovf-ell, Prosecutor, v. Gbiswold. 
{BUtriet Court, D. Oregon. May 3, 1887.) 

1. JuDOMENTS^— Satisfaction— Ckoss-Jtjdcjmbnts-^Sbt-Ofp. 

By the practice at common law, a court might set ofE cross-judgments in 
the same or différent actions, in the same or différent courts, between sub- 
stantially the Bame parties, on the application of either to enter satisfaction 
in both actions for the amount of the smaller debt. ; 

2. Claims against United Statbs — Sbt-Off — Jddgmbnt- 

The authority to settle clainjs due to and from Uie United States by setting 
one off against the other, as provided in tlie act of March 3, 1875, (18 Bt. 481,) 
is thereby conferred exclusivejj on the secretary of the treasury; and this 
court ia not authorized to set on ft claim allowed in the treasury department 
to the défendant in this action. against the judgment therein., 
{SyUabua iy the Oourt.) ; , 

Action to Recover Damages and Penalties. 
James K. Kelly, for the motion, 
M. 0. George, contra. 

Deady, .T On July 30, 1879, a judgment was gîven in this court in 
the qui tam action of the United States, by B. F. Dowell, prosecutor, 
against William G. Griswold, for $35,228, with costs and disbursements, 
amounting to $2,875.60, on account of certain forfeitures and damages 
incurred by him in knowingly making, presenting, and obtaining pay- 
nient from the treasury of the United States, in January, 1874, of cer- 
tain false and forged claims, contrary to section 5438 of the Eevised 
Slatutes. Afterwards divers sùms were coUected and credited on the 
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judgment, so ttiat on May 9, 1885, there was stiJl due thereon the sum 
of $23,576. On this day the district attomey, acting under the direc- 
tion of the solicitor of the treasurj^ filed an amended motion in this 
court for leave to enter satisfaction of the judgment, in pursuance of an 
attempted compromise of the debt by the secretary of the treasury under 
section 3469 of the Revised Statutes, on the payment by Griswold of the 
paltry sum of $100, notwithstanding the sum of $2,104.32 was thenlying 
in the treasury to his crédit. The motion was denied on the ground 
thatthe action was under thé control of the prosecutor, B. F. Dowell, 
both for himself and the United States, while the one-half ofthe judg- 
ment is his private propérty. See y. S. V. Griswold, 24 Fed. Rep. 361. 
And^ oii ëtrbr to this court, this ruling wasaffirmed by the circuit judge 
on April 13, 1887. On March 30, 1887, the prosecutor filed a motion, 
in this court to bave this $2,104.32, the amount of seven Oregon and 
Washington Indian war claims then allowed and due said Griswold as 
assignée from the United States, set off against said judgment, under the 
act of March 3, 1875. 18 St. 481 . Due notice of the motion was given 
to Williatn G. Griswold, atid William T., his son, J. H. Alberts, and 
George B. Miller, and thereàfter it was argued by counsel and submitted. 

It appears, from the papers and documents accompanying the motion, 
that on January 16, 1879, the secretary of the treasury reported the 
claims in question, with others, to congress for appropriation, (H. R. 
Ex. Doc. No. 30,45 Gong. 3 Sess.;) and afterwards, on March 3, 1879, 
congress appropriated the mouey for their payment. 20 St. 423 . One 
of thèse claims originaUy belonged to Timoleon Jjove, who sold it to 
G«orge B. Miller, who appears to-have subsequently assigned it to Gris- 
wold. Millet noW claims that Griswold imposed on him by procuring 
Mm to Sign ah absolute sale and assignment of the claim, when, in fact, 
he only proposed to assign thë claim for collection. However, he now 
consents, through counsel for the motion, to the application of the same 
on the judgiûént, with the understanding that DoweU will settle with 
him. 

It is also claimed by -counsel opposed to the motion that Griswold bas 
assigned the claims to Alberts, which appears to be formally true. On 
November 18, 1880, the second comptroller reported to the secretary of 
the treasury that the moHey due on thèse claims was payable to Gris- 
wold, as assignée of the original owners, and not to Alberts, his assignée, 
on the ground that, the assignment to Griswold having taken place be- 
foré the United States assumed the indebtedness, the case was not within 
the prohibition against the assignment of a claim upon the United 
States contained in section 3477 of the Revised Statutes, while the as- 
signment to Alberts was. On November 30, 1880, the secretary of the 
treasury inâtructed the third auditor to "^settle " the cases, and to deposit 
any amount then due to Griswold, or which was due to him at any time 
after "the right of offset on his indebtedness to the government attached, 
to his crédit in the treasury of the United States." In view of the pend- 
ency of this 'action against Griswold, proceedings on thèse claims had 
been suspended by direction of the secretary prior to this time. Letter 
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of A. M. Garigewer, àcting third auditor, to J. K. Upton, assistant 
eecretary ofthe treasury, Octobeç 21, 1880. n ; 

The aetofMaroh 8, 1875, above referred to, provides "that.wheu 
any final judgmeritrecovered agàinatthe United States, or oiher daim duly 
cdlowedby légal autfumtyyShsàïhe. presentedto thesecretaryofthetreasury 
for payment,' and the plaintvfFor elaimant therein shall be indebted to 
the United States in any manner,; whether as principal or surety, it shall 
be the duty of ,itbe secretary to withhold tjie payment of an amount of 
such judgment or claim equal to the debt thus due the TJnited States; and 
if such plaintiff or claimant assents to such set-off, and discharges his 
judgment or an amount thereof èqual to said debt or claim, the secretary 
shall exécute a discharge of the debt due from the plaintiff to the United 
States." 

The act also prp vides that, iû case the party dénies his indebtedness, 
or refuses to consent to the set-ofif, then the secretary shall withhold pay- 
ment of sufficient of the judgment or claim due from the United States 
to secure the debt due the United States, and shall enforce the same by 
légal proceedinga. In common-law courts it is the established practice 
to set off cross-judgments in the same or différent actions, in the same or 
différent courts, between substantially the same parties, on a rule or or- 
der obtained on the summary application of eitber party to enter satis- 
faction in both actions for the amount of the smaller debt. Whart. Law 
Dict. "Set-Off;" Rap. & L. Law Pict. "Set-Off;" 1 Chit. PL 608. 

I see no good reason why a case like this should not be included in this 
practice. The party seeking to bave the set-off made bas a judgment in 
its favor on which it proposes to apply a debt adraitted to be due from 
it to the judgment debtor. In effect, the proceediug is a, crédit by the 
United States of the amount due the judgment debtor on the judgment. 
But the act of 1875 appears to hâve committed this matter to the action 
of the secretary of the treasury ; and, as this is a case in which the debt 
due the United States isalready established by the judgment of this court, 
the secretary may at once apply the sum found due by the United States 
to Griswold, in part payment of the judgment, and disburse the same to 
the prosecutor, who, as the owner of the judgment, wiU therefore become 
entitled to the money- When this is doue, on the présentation in this 
court of a transcript of the treasury proceeding, an order wiU be made 
directing the clerk to crédit the défendant with a payment on the judg- 
ment to that amount. 

The fact that the claim of the United States against Griswold bas been 
reduced to judgment renders the assent of the latter to the set-off unnéo- 
essary. The amount of Griswold 's daim bas been established by theao- 
counting officers of the treasury, and that of the United States by the 
judgment of this court. It only remains for the secretary to apply the 
former in payment of the latter, as directed by the statute. 
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Fergus, Petitioner. 

{Oireuit Court, D. Massachusetts. March 38, 1887.) 

ExTBADrnoir— Ikterstate— 8BC0in> Wakbant— Habeas Cobpus. 

In extradition proceediogs, where the flrst warrant of arrest is of question- 
able fegularity, and no order is entered upon the flfst complaint and warrant, 
the district judge has power, nnder Rev. St. § 5270, to issue a second warrant, 
the arrest of the défendant upon which will not be held void on habeas corpus. 

Habeas Corpw. 

John W- Corcoran, for petitioner. 

Owm A.. Gahin, Asst. U. S. Atty., for the United States. 

CîoLT,, J. I find no sufficient ground on which to grant Ihis pétition. 
The first warrant directed the marshal or his deputies to arrest the peti- 
tioner if found within their district. He was arrested by a deputj'- 
marshal on this warrant in New York state. The évidence is that, after 
his arrest in New York, the petitioner came voluntarily into Massachu- 
setts. Under the form of the first warrant, there being a question whether 
the petitioner could be held upon it, a second warrant was issued by the 
district judge upon a second complaint, and no order was made upon the 
first complaint and warrant. It is contended that the court had no power 
to issue a second warrant under the circumstances. We are hère dealing 
with a case arising under the extradition law; and it has been held that 
a warrant may run throughout the United States, and may be execUted 
by any marshal or deputy-marshal in any district. The fugitive is not 
apprehended for any crime committed against the United States, for which 
he is amenable to trial in any partiçular district. His extradition is 
not sought from any district as such , but from the United States. In 
re Henrieh, 5 Blatchf. 414; Spear, Extr. 254. Upon the state of facts 
presented in this pétition, I think the court had power, under section 
5270 of Révised Statutes, to issue a second warrant. 

The other objections raised are immaterial. Pétition dismissed. 



Knapp, Stout & Co. Company v. National Mut. Fire Ins. Co. 

Same V. People's Mut. Fire Ins. Co. 

(Circuit Court, H. D. Missouri, E. D. April 21, 1887. 

Weits— PoKEiGU Ihsuranci! Compakies — Service. 

In Missouri, a foreign insurance company is prohibited from carrying on 
business until it has filed with the insurance commissioner a certificate stip- 
ulating that service may be made upon him; and, where it is alleged in tlîe 
pétition that a foreign company is doing business in the state, it will be pre- 
, sùmed that it has coniplied with the law, and default will be entered on serv- 
ice upon the commiBsioner, though he hâve refused to receive the summons. 
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At Law. 

G. M. Stewart, for plaintiËP. 

Bbewee, J., (pmUy.) In thèse casea a default îs asted. The péti- 
tion allèges tbat the défendant is a foreign insurance corporation, doing 
business in this state, having agents ànd offices located hère. Service 
was œadè ùpon the Insurance commissioner. Ha declined to receive 
the summons and copy of the pétition that was handed him, no reason 
being given therefor. The service was good, if he had power to receive 
the service. The law of Missouri forbids any foreign insurance com- 
panj' doing business until it bas filed with the insurance commissioner 
a certificate stipulating tbat service upon him sball be personal service 
upon the company. As it is alleged in the pétition that the company 
was doing business in this state, having agents and offices hère, we are 
to pïesumétïiàt it bas complied with the law ; and therefore, pima fade, 
at least, the service is good, and default will be entered. 



United States v. Eagan. 
CvpeuU Court, E. D. MUsmri, B. D. March 58, 1887.) 

1. Geafd Jtfbf— Deawino — Fedeeai, Couets. 

The act 6f congress of June 80, 1879, with référence to dràwing lufors for 
the courts of the United Btates, did not repeal Rev. St. U. S. §§800, 802, 804^ 
or 808. , , 

S. Same — Stath ^baoticb. 

There bèing no fédéral statutes regnlatîng challenges to grand jurors, the 
fédéral courts rhay, nnder Eev. St. U. 8. § 723, foUow the practice of the 
courts of the state in which they are held, with referencQ to objections to in- 
dictments presented by a grand jury, on the ground ôiE irregularity in the 
methodofselecting the membersof the jury. 
8. Same— IebEoulak Sélection— Plba in Abatbmbnt. 

The directions in the Missouri statutes as to the manner of drawîng grand 
jurors are merely directory; and, under the décisions of the suprême court of 
that state, objections to the manner of drawing the members of that body 
cannot be raised by plea in abatement to an indictment presented byit, when 
it appears that the jurors irregularly chosen were compétent and qualiâed 
jurors, residing in the district, and that the only irregularity consista in the 
method of selecting them. 
4. Same— FuLi, Panel — Dhawino feom Wheel. 

Under- R3Vi St. U. S. § 808, providing that "if, of the persons summoned 
iess than 16 attend, they shall be placed on the grand jury, and the court shall 
order the marshal to summon * « * from the body of the district, and not 
from the by-standers, a sufflcient number of persons to complète the grand 
jury," the court bas the right to détermine of how many persons, up to 23, the 
grand jury shall consist; but if more thao 16 and less than the number ordered 
attend under the flrst mnire, and the court sees fit to require an additional 
number to make up the full panel, as flrst ordered, the deficiency must be sup- 
plied by ordering additional names to be drawn from the wheel, and not by 
directing tbe marshal to sélect the additional jurors from the body of the dis- 
trict, or from particular localities of the district. 
fS. Same — Violent Paetisan. ' 

The fact that a man is a member Of a political party, and a strong partisan, 
. does not aflect his qualification as a grand jurer. 
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Indictment under Rev. St. U. S. § 5512, for fraudulent registration. 
On demurrer to plea in abatement. 

T. B. Bashaw, J, 0. Broadhead, and P. ^. Dyer, for the United States. 
W. K. MarskaU and C. H. Prince, for défendant. 

Beewee, J., {orally.) In this criminal case a plea in abatement bas 
been filed. The matter wbich is presented thereby is one affecting the 
regularity of the organization of tbe grand jury, and not one affecting the 
qualifications of tbe jurors; for the fact that a juror belonged to one 
party, ând was a strong partisan, would be no ground of challenge, even 
if presented before the jury was impaneled and sworn, any more than a 
challenge on the ground that he belonged to one chureh, and waaa strong 
and bigoted adhèrent of that chureh. Neither party aflSliation nor re- 
ligious beliefs nor chureh adhésion affect the qualifications of a juror, 
grand or petit; but it is insisted there was an irregularity in the organi- 
zation of this grand jury, in that five of the jurors were not drawn in the 
manner provided by the act of 1879. But a challenge to a grand jury, 
based on the mère ground of irregularity in its organization, was never 
regarded with any favor; less so to-day than ever. Many states bave 
considered the grand jury superfluous, and hâve authorized prosecutions 
of ail offenses, even the highest, by a simple information filed by the 
prosecuting attorney; and many states, even where a grand jury is pre- 
served, bave by statute limited to a very narrow extent the challenges 
which may be made to it. Among those states is Missouri, and, by re- 
peated décisions of its suprême court, it is beyond question that no mat- 
ter of this kind could be raised by plea iù abatement to an indictment 
presented in a state court. 

The fédéral statutes are silent, and contain no express provisions in 
respect to the matter of challenging a grand juror in any way. Section 
722 of the Revised Statutes contains this provision: 

" The jurisdiction in civil and criminal matteïs conf erred on the district or cir- 
cuit courts by the provisions of its title, aiid of title ' Civil Bights, ' and of title 
'Crimes,' for the protection of ail persons in Ithe United States in their civil 
rights, and for their vindication, shall beexercised andenforcedin conformity 
with the laws of the United States, sp far as such laws are suitable to carry the 
same into effect. But in ail cases where they are not adapted to the object, 
or are déficient in the provisions necessary to f urnish saitable remédies and 
punish offenses against law, the common law, asmodifled and changed by the 
constitution and statute of the state wherein the court having jurisdiction of 
such civil or criminal cause is held, so far as the same is not inconsistent with 
the constitution and laws of the United States, shall be extended to and gov- 
em the said courts in the trial and disposition of the cause, and, if it is of a 
criminal nature, in the infliction of punishment on the party found guilty." 

■ Section 800 (the last clause of which was expressly repealed by the 
act of 1879) reads: 

"The jurors to serve in the courts of the United States, in each stàte re- 
spectively, shall hâve the same quaUfications, subject to the provisions here- 
inafter contained, and be entitled to the same exemptions, as jurors of the 
highest court of law, " etc. 
v.30F.no.8— 39 
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Mr. Conkling, in histreatise on thepracticeofthe United States courts, 
insista that there are cogent reasons for holding that this refers, not merely 
to the mère qualifications as to citizenship, âge, résidence, etc., but that 
it extends to ail the proceedings for challenging and determining the qual- 
ifications of jurors, and to that extent incorporâtes the laws of the state. 
Glearly, with thèse two sections of the fédéral statute we hâve the right, 
if we are not bound in every case in which there is no express provis- 
ionof the fédéral statute, to apply the provisions and the laws of the 
state in which the court is held; and, applying the laws of Missouri, 
there can be no question but that this plea in abatement must be over- 
ruled. 

I Diight stop hère, and yet I désire to add a word in référence to this 
actof 1879. I do not think that it carries the meaning, or bears the 
construction, which counsel hâve put upon it. Nor do I think that sec- 
tions 802, 804, and 808 are repealed by implication by it. Repeals by 
implication are never favored. The question which underlies them is one 
of the intent of the législature. That intent is very clear, when they, in 
terms, mention a single clause of & section, the subséquent section, and 
then, passing a few, two more sections in the same article, andexpressly 
repeal them, not to disturb the sections, and parts of a section, which 
they do not mention. This act of 1879 is interpreted by counsel as 
meaning that no juror could be placed in that jury-box, whether from 
the regular jury or summoned as talesman, unless his name had been 
drawn, in thé regular way, out of the box containing at the time 300 
names. The very difficulty , of carrying into efifect the act thus inter- 
preted is strong reason for believing that such was never the intent of 
congress; fôr, bear in mind that that box must be fuU; that the names 
must be placed in by the commissioner and the clerk altèrnately. Did 
congress expect that the jury commissioner would remain in constant at- 
tendance during the session of every court, for fear that, in some partic- 
ular emergençy, the regular panel might be exhausted, and a further 
juror wanted? 

As said by Judge Swing, in the opinion which he wrote concerning 
this section: "Is it possible that if, when a jury is being impaneled, 
a single juror is wanting, the court mùst delay until the jury commis- 
sioner can be summoned, the box filled, and a name drawn, and then, 
if found to be in a distant part of the district, the marshal has time to 
go and bring him down?" The difiiculty in enforcing such a construc- 
tion of the statute is, I say, a very cogent reason for believing it was 
never the intent of congress. What was meant was this: that no regu- 
lar jury, grand or petit, shoùld be drav^n or called into the courts excepfr" 
drawn and ciaîled in the prescribed manner. It is true that, in the first 
of the act, itsays "that ail such jurors," individualizing them; but evi- 
dently it means ail such juries; for, when it cornes to the closing part of 
thç section, it says: "And no person shall serve as a petit juror more 
than onciterm' in any one year; and ail juries to serve in courts after the 
passage of this act shall be drawn in eonformity herewith." Evidently 
that is what is intended; that ail juries to be drawn are to be drawn in 
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conformity therewith. Indeed, it would require very clear and epaphatic 
language on the part of congress which should be construed as taking 
away the power of the-court, in an emergency, to fiU up in a speedy way 
a partially formed jury, 

There is ample room, placing this construction upon that section, for 
its opération, and for the opération of ail thèse intermediate sections 
which were not in ternis referred to and repealed by the act of 1878; so 
that I hâve no doubt that the court has to-day, as it always has had, the 
power to summon from the by-standers to fill up a petit jury, and to 
summon from the body of the district, in an emergency, for completing 
a grand jury. 

The plea in abatement will be overruled. " 

My Brother Thayeb has some comments which he desires to add. 

Thayeb, J. I am of the opinion that the act of June 30, 1879, with 
référence to drawing jurors, grand and petit, for the courts of the ijnited 
States, has not repealed sections 800, 802, 804, or 808, Rev. St. U. S., 
as has been urged on the hearing of this demurrer. There is no conflict 
between the act of June 30, 1879, and sections 800, 802, 804, and 808, 
which renders it proper to déclare a repeal by implication; and, further- 
more, the sections last mentioned in great part relate to a différent subject- 
matter. Section 800 prescribes the qualifications of jurors, which the 
act of June 30, 1879, does not undertake to do. Section 804 relates to 
the subject of talesmen for petit jurors, when the gênerai panel bas be- 
come déficient through challenges or otherwise, and section 808 definea 
the number of persons necessary to compose a fédéral grand jury, and 
prescribes how the panel shaU be completed when less than 16 grand 
jurors faU to attend. 

Looking at the subject-matter of thèse sections, it is obvions that they 
are unaffected by the act of June 30, 1879. But under section 808, 
Kev. St, XJ. S., the court is not authorized, in my judgment, to order 
the marshal to summon or sélect other persons than those already drawn 
to complète the grand jury, eccept in the event that less than 16 attend 
under the first vmire. Undoubtedly the court has the right to détermine 
of how many persons, up to 23, the grand jury shall consist; but if 
more than 16, and less than the number ordered, attend under the first 
venire, and the court sees fit to require an additional number to make up 
the fuU panel as first ordered, the deficiency should, in my opinion, be 
supplied by ordering additional names to be drawn from the wheel, and 
not by directing the marshal to seleot the additional jurors from the body 
of the district, or from particular localities in the district. In consé- 
quence of this view, it results that the plea in abatement shows an irregu- 
larity in the manner of choosing the 5 grand jurors in addition to the 
18 who first reported. 

But this irregularity in choosing the five grand jurors will not avail 
(after the jury has beeu sworn, and bave found indictments) as ground 
for quashing the indictment so found, either on plea in abatement or 
otherwise, when it aj^ears that the jurors so irregularly chosen were com- 
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pèlent and qualified jurors, re&iding in the district, and that the only 
irregularity consists in the method of selecting them. The plea in abate- 
ment dues not, in my judgment, state any fact with respect to the five 
additional grand jurors that would amount to a disqualification, either 
at common law or under the statutes of this state, if the défendant had 
been présent to challenge theca before they were sworn. The fact that 
a man is a member of any political party is not a disqualification for 
jury service in any case, and practically that is ail that is stated in the 
plea by way of disqualification of the five jurors in question. If the 
point to be deoided by the court was to be determined solely with référ- 
ence to the common law, and without référence to local laws, the better 
opinion seems to be that no objection to an indiotment ought to be al- 
lowed, bàsed merély on an irregularity in the manner of selecting a part 
or the whole of the grand jury which found the bill, if, in ail other re- 
spects, they were duly-qualified jurors. Thus, in Thompson and M^r- 
riam- on Juries, it is said that the only objection which can be taken to 
the grand jurors by plea in abatfement, after they bave been sworn and 
made presentments, "must be such as would disqualify the juror to serve 
in any case; in other words, the plea must show the absence of positive 
qualifications demanded by law," and not merely an irregularity in the 
method of sélection. Vide Thomp. & M. Juries, §§ 533-536, inclusive, 
and authorities cited. 

But this is a matter wherein, under section 722 of the Revised Stat^ 
utes of the United States, (there being no fédéral statutes regulating 
challenges to grand jurors,) we are authorized, in my opinion, to con- 
form our ruling to the pfactice which obtains in the state courts of Mis- 
souri, and under the practice in the state courts it is clear beyond ques- 
tion that the plea in abatement states no valid ground of objection to 
the indictment. It bas long been the settled rule in this state, affirmed 
by a number of décisions in the court of last resort, that a défendant, 
neither by challenge to the array, nor by plea in abatement, nor motion to 
quash, can take any exceptions to an irregularity in the manner of choos- 
ing the grand jury by which the bill was found. Directions as to the 
manner of drawing grand jurors are held in this state to be merely di- 
fectory. Vide State v. Bleekley, 18 Mo. 428; State v. Wekh, 33 Mo. 33; 
State v. OrnineU, 49 Mo. 282; State v. Matthews, 88 Mo. 121. 

In this matter I think we are authorized to follow a well-settled rule 
of criminal practice in the state courts, there being no act of congress 
declaring a différent rule. 

The demurrer to the plea should be sustained. 
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Hatch and others v. Hall. 
{CireuU Court, s. D. New York. April 26, 1887.) 

PaTEIÎTS I-OR iNTKNTrONS— ASSiaNMENT—TEKEITOKIAL RiGHTS— IhFRIKGEMENT 

H., who owned the right, title, and interest in an invention secured by pat- 
ent for, to, and in the state of New York, sold to défendant the exclusive 
right to malie, use, and sell the patent in New York and Brooklyn, and "sell 
in the state of New York, and elsewhere. " Défendant f urnished goods of 
the patent to dealers to be sold outside, and sought their custom f or that pur- 
pose. Eeld an infringement by défendant, since sales by dealers would be 
infringements in which défendant participated, by furnishing the meanS for 
it, and by aiding and abetting it. 

In Equity. 

Franh P. Prîchard, for plaintiffe. 

B. F. Waison, for défendant. 

Wheelek, J. From the pleadingg and proofs it appears that one 
Claude L. Stillman, while the owner of reissued letters patent numbered 
9,696, dated February 15, 1881, and granted to the orator William B. 
Hatch for improvements in spring bed bottoms, dnly assigned to Nellie 
C. Hedley ail his right, title, and interest in the invention secured by the 
patent, for, to, and in the state of New York, to be held and enjoyed by 
her during flie term of the patent, "as fully and entirely as the same 
would hâve been held and enjoyed by" him "if this assignment and 
sale had not been made." This assignment was made and dated Au- 
gust 1, 1881. Stillman assigned to the orator Orilla L. Hatch, wife 
of William B., ail his right, title, and interest in the patent, June 28, 
1882. Nellie C. Hedley, on September 5, 1883, granted to the défend- 
ant. Hall, an exclusive license to make, use, and seU the patented im- 
provement in the cities of New York and Brooklyn, "and sell in the state 
of New York, and elsewhere." The orators Hatch, April 1, 1884, granted 
to Elmer H. Grey, Joseph Hancock, and Ti'uman H. Grey, the other 
orators, an exclusive license to make and seU the patented inventions in 
the states of Pennsylvania, New Jersey, Delaware, Maryland, Virginia, 
West Virginia, North Carolina, South Carolina, Florida, Alabama, Mis- 
sissippi, Louisiana, Georgia, and Tennessee, and in the District of Co- 
lumbia. Ail thèse conveyances and grants were duly entered of record in 
the patent-office. The défendant claims the right to seU in this territory 
by virtue of his grant from Hedley to seU in the state of New York and 
elsewhere. He claims that she acquired the right to make this grant to 
him by the force of the terms of the grant from Stillman to her, while he 
owned the patent; and by force of an arrangement with Mrs. Hatch and 
her husband while she owned it. He insista that, as Stillman was the 
owner of the patent, and had the right to sell the invention everywhere 
throughout the United States as well as in New York, his grant to her of 
fce right for that state, to be held by her as fully as it would hâve been 
held by him if the grant had not been made, carried with it to herthè 
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right to do whatever, out of New York, he could hâve done. His grant 
to her, however, was in terlns agrant df the territorial riglit of that state. 
What was to be held by her as fully as he would hâve held it if he had 
not made the grant, was that right; no more or less. Thèse words ap- 
pear to hâve been merely a confirmation to her of what had been granted 
by preceding words. They are such as are frequently used in convey- 
ances of land, and would not probably be thoughi to convey any right 
in any other lands than those eonveyed, which the grantor might hâve. 
And the évidence fails to shdw ^atisfactorily that therewas any arrange- 
nfiieht , suflBciently definité : and certain between Hatch, and Hedley for 
any right or interest in the patent, outside the written conveyances, to 
form the basis of any légal claim, even between the parties themselves. 
Hedley instituted proceedings to protect the patent against infringers, 
which would inure to the benefit of Hatch, and it is probable that Hatch 
did give Hedley to understand that if the suits shotild be prosecuted, 
and the patent sustained, Hedley should bave favorable considération in 
dealing with the patent, and perhaps control of it. But there was no 
definité agreement that Hedley would prosecute the suits to any extent, 
and no other considération moving between them. At most, it was 
merely a friendly understanding, which either could drop at any time 
without incurring any liability to the other. It faJls short of anything 
that would affect the title to the patent, especially against persons with- 
out notice of it. Iron Wagmi-WM Co. v. Iron Wagon Co., 20 Fed. Rep. 
699. The défendant must stand upon his territorial rights, as they are 
shown by the record title to the patent. They furnish ample protection 
against the patent for making, selling, and using within the territory. 

In Adams v. Burke, 17 Wall. 453, it appears to hâve been held, against 
a strong dissent, that a purchaser from one having a territorial right, of 
an artide for mère use, did not infringe against the owner of other terri- 
tory by using it there. That case is, of course, to be followed hère, so 
far as it went, while it stands. It leaves to the défendant the right to 
sell within his territory for mère use outside. But it was carefuUy limited 
to what was necessary to be decided, and did not go beyond the mère 
use in question. It falls far short of holding that a purchaser from the 
owner of a territorial right, within the territory, could sell outside with- 
out infringing upon the rights of the owner of Âat territory. Sellers in 
the territory çf the orators would appear to be infringers there, without 
référence to where they obtained the goods, if not from the orators. The 
défendant appears to hâve fumished beds of the patent to dealers, to be 
sold outside, and to bave sought their custom for that purpose. They 
were infringers in making the sales, and he participated in the infringe- 
ment by furnishing the means for it, and aiding and abetting it. Such 
a participant in the tort of infringement is liable for the whole. Rumford 
Chemical Worksv. Hecker, 2 Ban. & A. 351; Richardson v. Noyés, Id. 398; 
Gotton 'Pie Sv^ly Co. v. MoCready, 17 Blatchf. 291; Travers v. Beyer, 26 
Fed. Rep. 450; Alabastine Co. v. Payne, 27 Fed. Rep. 659. 

Th3 décision upon the motion for â preliminary injunction in this case 
is relied upon for thé défendant in support of a right, to sell for any pur- 
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pose within his territory. ^ The preliminary injuiiction was limited to 
restraint of sales outside of his territory. Hatch v. HaU, 22 Fed. Rep. 
438. It was not held, faowever, that participating in such sales by others 
should not be likewise restraihed. Such outside dealer was held liable 
in Hatch v. Adams, 22 Fed. Rep. 434, with référence to this same patent, 
and thèse sàme territorial rights. The défendant is now held liable for 
aiding in the same thing, 

Let there be a decree for a perpétuai injunction restraining the défend- 
ant from selling, and from selling to others for sale, in the territory of 
the orators, and for an account of profits and damages, with costs. 



lowA Babb Stbel-Wiee Co. v. Southern Barbbd-Wibb Co. 

{OireuU Court, E. D. Missouri, E. D. April 23, 1887.) 

1. Patests POB Inventions— LicENSB— Option CoNTEACT. 

A. and B. entered into an option contract, whereby A. agreed, for a yaltia- 
ble Considération, to sell B. a certain patent, for a specifled sum.in case B. 
sbonld elect to buy within 60 days af ter final decree in a contemplated suit for 
infringement, and also agreed to bring no suit for inf ringement against B. or 
his licensees, except tlie one specifled, until tlie expiration of said 60 days. 
Held, that the contract did not amount to a license to parties, whom B. had 
licensed to manufacture an infringing article, to continue its manufacture un- 
til the expiration of .the option. 

S. SAHS — iNJtTNCTION — CONTBMPT. 

Where a party is led to disobey an injunction in a patent suit, through a 
mistake as to the légal eflfect of a contract entered into by the complainant, 
he ahôuld not be punished as it guilty of willf ul contempt of court, but should 
be discharged upon payment of costs. 

In Equity. 

Rule upon John W. Gates, Alfred Cliflford, and Charles H. Rowe, de- 
fendants in the above-entitled case, to show cause why they should not 
be committed for contempt in continuing to manufacture, as officers of 
the Southern Wire Company, wire adjudged by the court in this cause, 
to be an infringement of complainant's patent. The respondents answer 
that said wire company was licensed by the Washburn & Moen Manu- 
facturing Company and I. L. Ellwood, long prior to the decree in thia 
case, to manufacture the wire adjudged to be an infringement of com- 
plainant's patent, and that respondents hâve manufactured the infring- 
ing article as officers of the Southern Wire Company, in the belief that 
said company was licensed to continue the manufacture of said wire 
during the time they manufactured it as its officers, by an option con- 
tract entered into between the complainant and said Washburn & Moen 
Manufacturing Company, whereby the former agreed for a valuable con- 
sidération, to sell the patent alleged to hâve been infringed by respond- 
ents, and assign ail damages that might be recovered, to the Washburn 
& Moen Manufacturing Company for a sum specified, provided that com- 
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pany should elçct to buy, wîthîn 60 days after.the entry of a final decree 
in this suit; and whereby the complainant also agreed to bring no suit, 
except this oue for the infringemeut of said patent, against the Wash- 
burn & Moien Manufacturing Company, or its licensees, until after the 
expiration of said 60 days. For pyevious opinion, on motion for at- 
tachment for contempt, see 29 Fed. Rep, 123; for opinion as to in- 
fringement, see 29 Fed. Rep. 863. 

John R. Bmnett&nà W. M. Kinsey, for complainant. 

J. M. Holmes and Walker & Waiker, for respondents. , 

Thayee, J. , (prally.) In the case of the lowa Barb Steel-Wire Com- 
pany against the Southern Bai-bed-Wire Company, when a rule was granted 
a few weeks ago against certain of the défendants requiring them to show 
cause why they should not be punished for contempt in violating the 
injunctipn, the only questions reserved werethe questions — Mrst, whether 
the défendants, in doing thé adt cdtoplained of, were protécted by a 
license from the complainant or its assignées, granted the "Southern 
Wire Company;" and, sec&ndly, in- th6 evént that the license pleaded was 
held to be ineffectuai, whether the défendant had acted in good faith un- 
der the béMef that such license authorized thé act complainèd of. Upon 
an examination of the contract between the lowa Barb Steel-Wire Com- 
pahy and the Washbum & Moen Manufacturing Company, uporiwhich 
the license dépends, we are both of the opinion that the contract is not 
in the nàtufe of a license, and that it is insufficient to support the claim 
màde by thèse défendants that thelowa Barbed Steel-Wire Company has 
granted them the right to manufacture the wire in question. Wë iare 
furthermoré of the opinion, ùpon looking into the return made by thesé 
défendants, that it is most probable that the défendants hâve, ip doing 
the acts complainèd of, acted in good faith, under the belief that the 
contract in question authorized them to do what they are accused of hav- 
ing done, and, inasmuch as it appears that they ceased to manufacture 
the wire as soon as thèse proceêdings were begun, until a construction 
had been plaeed upon such contracfj that they are not guilty of any 
willful contempt of court, and should not be punished as if so guilty. 

We therefore discharge the rule in this case, upou payment of costs by 
the défendant, holding, however, that the contract under which they 
hâve heretofore claimed the right to manufacture the wire in question is 
ineffectuai to give them any such right. 
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Celluloïd Manuf'g Co. v. Zylonite Novelty Co. 

(Circuit Court, 8, D. Neu> York. March 24, 1887.) 

Patents foe Intentions — Noteltt — Cellttloid Collabs. 

The mère turning down and cementing the edges of celluloïd collars and 
cnfEs in the form of a hem, is not new, and dpes not constitute invention. 

In Equity. Suit for infringement of letters patent. 

J?eto, Atterhury & Betts, for complainant. 

E. M. Feli, (É. M. Ruggks, of counsel,) for défendant. 

Wallace, J. The claim of the patent in suit is " a coUar or cuffmade 
pf celluloid or other pyroxyline material, from a single thickness pf ma- 
terial, haiving the edges turned ovér onto itself to form a hemj aubstan- 
tially as specified." The spécification, as iUustrated by thè drawîngs, 
dénotes that the collar or cuffisnaade from a sheetof the material, which 
has been eut into a sui table blank, and thebem is fonnèd by turniilg the 
edges over on the back and cementing them down. The spécification 
contains no instructions as to the method of turning dowh the hem and 
cementing it, nor does it give any description of the ceument to be used. 
Collars and cuffs made of celluloid, but not having their edges turned 
down and cemented so as. to form a hem, were old atthe time thé àî- 
leged invention of the patent was made. It was also old to turft doWA 
the edges of sheets of celluloid. There was no novelty ifa cementing snch 
material to itself; and céments for doing this were well known. It was 
not new to form a hem at the edge of a sheet of material like cotton , lînen , 
leather, India rubber, paper, tin, sheet-iron, etc., by turning it over at 
the edge, and cementing it down, and différent kinds of cernent were in 
use for that purpose. It wais eommon to employ a hem in such mate- 
rials to strengthen articles at the edge, and to make a smooth tumed- 
over edge, as distinguished from a raw edge.as in linen collars and cuffs 
and in leather pocket-books and portfolios. 

This being the prior state of the art, it seems almost preposterous to 
daim that it was invention to fold down the edge of a celluloid collar or 
cuff, and form a hem by cementing the folded part down, Undoubtejily , 
a hem to collars and cuffs of this material was an improvement, not onïy 
as giving the article a more attractive appearance, but also as adding 
strength at the edge, and sùbstituting a finished edge in the placp pf a 
eut edge, The resuit accomplished was similar in thèse respects to that 
produced by a hem upon linen collars or cuffs. But with ceUuloid col- 
lars and cuffs it was important to produce an article of sufficient fl^xi- 
bility to be comfortable, and yet of sufficient rigidityand strength notto 
break at the edges. This was effected by making the bem. Butevery- 
thing donc by the patentée was old, exceptto adopta bem for celluloid 
articles, such as haid been used upon articles made of othèr material. to 
produce results similar in kind, — that of imparting rigidity and smooth- 
ness of finish to the material at the edge, Tbe adaptability of the hem 
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for the use desired îs so obvious that it would be suggested spontane- 
ouply to any skilled mecbanic. 
The bill is dismissed. 



RoTH ând others ». Keebleb.' 

(Oireuit Court, E. D. Pennsylvania, 1887.) 

Patbkts for Inventioks— Patkntabilitt— Cake-Machimk. 

Beissued letters patent 209,365, forimprovementin cake-machines in which 
the cutting wire was aupported in the center by a guard or arm slightly bent 
upwards at the outer end, to keep the wire level with the -apertures through 
which the dough was presséd, and prevent the wire from sagging or vibrat- 
ing near the center vithout CQnâningit too rigidly, héld tOibe vithout patent- 
able noyelty. 

In Equity. Suit for înfringement of letters patent. 
Banning & Banning, for complâiîiants. 
^ewart & Gcmgevere, for respondent. 

I - , 

BxnPLEB, J. The suit is for infringement of claims 3 and 4 of the re- 
issue of letters patent for an imprpvement in cake-machines, 209,365, 
the original bearing date Octob^ 29, 1878, aUd the réissue 18 mouths 
later, which claims read as foUows! , 

"(3) The combination is a douglii-cutting machine, cif the cutting wire, a, 
cohnned'at its ends, and an arm forsuppoi'ting the sâ,me at the central orfree 
part therëof, substantially as and for the purposë speCifled. (4) The combi- 
nation, in a machine for cutting dough, of the cutting wire, a', and the guard 
or arm, i', freely supporting the said wire, ahd slightïy,beBt upwards at its 
outer end,^ substantially as and for the purposes specifled." 

The only différence between thèse claims is that the supporting arm 
in the latter is " slightly bent upwards at its outer end.'' In view of the 
state of the art, we are unable to see any évidence of the patentable nov- 
elty in the plaintiffà alleged invention. Time out of mind, wire of al- 
moSt every description, has been used for cutting purposes, and partic- 
ularly for cutting dough. When applied to the latter use it was strelchèd 
between supporting arms. The plaintiËF, desiring to use a fine wire, and 
make a knife long enough to embrace several apôrturesor cups, (through 
which dough is pressed,) found that the wire would sag and vibrate, to- 
ward's the center, to such extent as to work imperfectly. To avoid this, 
and thus keep the wire up to the surface of the apertures, without con- 
fining it too rigidly, he constructed an intermediate arm, on which it 
èhouïd rest, taking care th'at this should be so placed as to pass betwéen 
the cups when the knife is in use. That the wire blade in a knife of such 
leogth would sag and vibrate, so as to render its use unprofitable, if not 
impracticable, must hâve been apparent to any one who thought of it; 

'Reported byO. Berjceley Taylor, Esq., of the Philadelphia bar. 
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and the means of overcoming thîs difEculty must at once hâve presented 
itself to the mind. The remedy adopted by the patentée was to support 
the wire in the center, as it was supported at the ends, except to allow 
free motion on the intermediate arm. This was the most obvions rem- 
edy, — one which conld not hâve escaped any intelligent person convers- 
ant with the subject. It is unimportant whether the end of this arm 
be tumed up, and the ■wire allowed to test loosely upon it, or straight, 
and the wire passed through a stapie or slot. Either will accomplish 
the întended purpose. It is unnecessary to consider other questions 
presented by the case. 

The biU must be dismissed for the reasons stated. 



Dtibsb 9. A. J. Medlab Co., Limited.* 
(O^euà Court, B. D. Pennsyluania. April 25, 1887.) 

1. Patiottb pob Inventions^Patentabilitt— CoiiBiiTATioii OT Ou) Dbvicbs. 
Letters patent No. 90,577 were granted May 25, 1869, for a cracker-macMna 
and autoin&tic Btopping device, combined so as to opèrate in conjùnçtion, 
The cracker-machine and stopping device were both old at the date of com- 
plainant's patent. Seld, that the combination did not possess patentable 
novelty, as the combination producedno new result, and was only the product 
of 'ordinary mechanical skill. 

B. Sasib— InpiûSgbment— Tape-Wibb Knifb. 

Letters pàtebt No. 209,963 were granted November 19, 1878, for împrove- 
ments in soft-dough machinas. Fart of complainant' s machine consisted of a 
*'tai)e-wire knife. Itespondent used a round- wire knife. Meld not tio bo tjx 
inf ringeméht.' ' 

In Equîty. Suit for infringement of letters patent. 
Stewart <fe Oahgwere, for complainant. 
Banning & Banningy for défendant. 

BxjTLEB, J. The suit is for infringement of claims 1,6, and 7 of let^ 
ters patent No. 90,577, issued May 25, 1869, to Joseph Repetti, for 
cracker-machine; and also for infringement ofclaim, 8 of letters patent 
No. 209,963, issued to Henry Duesh, November 19, 1878, for improve- 
ment in soft-dough machines. The claims of the first patent hère in- 
volved read aa follows: 

"The combination of the automatic stopping device, consisting of the fin- 
ger, l, rock-sbaft, i, arms, h and h', rod, d, spring, f, and stopper, g, with 
the pluDger,./, screw, k, and pulleys a and a', or their équivalents, substan- 
tially as and for the purpose herein described. (6) The combination of the 
bevel wheels, 7 and 8, hand wheel, 9, with non-revolving screw, k, revolving 
nut, z, and plunger.j, substantially as and for the purpose specified. (7) The 
combination of the slide, 6, with the movable bottom, y ^i and dough-box, 10, 
substantially as and for the purpose set fortb^in this speciQcation." 

'Reported by 0. Berkeley Xaylor, Esq., of the Philadelphia bar. 
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Thèse claims are for the several parts of a cracker-maehine, <uid aiv 
antomatic: stopping device, combined:SO as to operate in conjunction. 
Both the cracker-machine and stopping device were old at the date of 
plaintiflf's patent. This is not only proved very fuUy, but is admitted 
by counsel. The plaintiff simply brought them together , so as to work 
in conjunction. In our judgment, this did not involve patentable nov- 
elty. In the first place, no invention was required to effect the combi- 
nation. It dôes not differ essentially from combinations previously made, 
between .this stopping device and other; machines. Any ordinary me- 
chanic could hâve effected it as well. In the second place the combina- 
tion was not productive of any new resuit. Each of the old parts opér- 
âtes precisely as before. The cracker-machine contiïiues to make crackers 
as it did previously, and the stopping device throws the operating ma- 
chinery out of gear, just as it did similar machinery before., Previously 
the machine was stopped by hand, subsequently it was stopped by this 
device. The cftnibination, it_ is ,thus, seen, has nothing whatever to do 
with the operativé effect or work of the cracker-machine. The two were 
simply brought into juxtaposition, — each continuing to perform its own 
functions separately, in its old way. The combination, therefore, was 
not patentable. As was said by this court in Hcffman v. Yfmng,'!^ 
0. G. 794, 2 Fed. Rep. 74: "À oïere aggregatioii of old parts, without 
àpy new resuit, issuing from their united action, is hpt patentable. The 
parts must combine in opération, and by their joint effect produce a new 
résult." This is but the common language of ail the cases. 

As respects the claim of the Duesh patent, heré inyolyed, it is suffi- 
dent to say that no infringement is shown. i"he patentée is clearly con- 
fined to a " tapc-wtre " knife, in his combination, This the défendant 
does not use. Although the words " tape wire " are not found in con- 
nection with knife, in the third claim, the knife there referred to is the 
same knife described in the first claim as a " tape-wire knife." The spéc- 
ifications clearly disclaim a round; wire, such a^ the défendant employs. 
"I am aware that it is not new, broadly, to eut dough by means of a 
round wire, and such I therefore do not claim; the gist of my invention 
Gonsiating in the use of a tape-wire knife," say s the plaintiff. 

The mahy other questions discussed need not be considered. Thebill 
must be dismissed, with costs^ 
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J. L. MoTT Ieon-Works ». Skiem and others. 

{Circuit Oo-wri, D. Neiio Jersey. March 31, 1887.) 

Patents fob Inventions— Novblty—Mechanical Skili,. 

Letters patent No. 303,666, issued July 39, 1884, to the complainant as as- 
signées of Samuel G. McFarland, for an "improved water-closet basin," helA 
void for want of invention, as nothing more than a combination of parts that 
were in use in other water-closets prior to tlie date of complainant' s patent, 
involving mechanical skill only. 

In Equity. Bill for infringement of letters patent. 
Fraticw Forbes, for complainant. 
Browne, Witter & Kmyon, for défendants. 

Wales, j. This is a suit for the infringement of letters patent, No. 
302,666, issued July 29, 1884, to the complainant, as assignées of 
Samuel G. McFarland. The claim of the inventor is for "a water-closet 
basin, hâving a concave bottom, a tubular rim and openings for the 
flushing water, a single central connection at the back for the water sup- 
ply pipe, a vertical discharge pipe, with a closed rounding upper end at 
the back of the closet, and below the water supply pipe, and a short 
tube passing ofF at one side of and near the upper end of the discharge 
pipe, so as to receive the ventilating pipe and be dear of the water sup- 
ply pipe." The défense is want of novelty. 

It is quite clear from the proofs that McFarland did nothing more 
than make a combination or aggregation of parts that were in use in 
other water-closets prior to the date of the complainant's patent. Row- 
ley, Morgan, Bostel, and others had preceded him in the invention 
of one or other of the essential features and éléments which he has 
brought together. He has placed in juxtaposition the English flushing 
rim, the Demorest supply connection, and the Brighton (Bostel) bpwl; 
the only departure from what had been in use before being the change 
in the location of the ventilating pipe. But this change can hardly be 
claimed as an invention. It seems to hâve been the resuit of mechan- 
ical judgment and skill only, whereby the location of one part has been 
«hanged so as not to be in the way of another, neither of which was a 
novelty. The single central connection at the back of the McFarland 
closet was not new, neither was the ventilating tube; but in adopting 
the central water supply pipe, in order to avoid infringing the Brighton 
patent, which caUs for a double supply pipe, he discovered that this 
■central pipe might be in the way of the ventilating pipe, which hitherto 
had been on the top of the discharge pipe, and so he merely moved the 
ventilating tube to one side of the discharge pipe, and thus got it outof 
the way. Surely, this cannot be considered such an exercise of the in- 
ventive faculty as to merit or entitle it to the protection of a patent. 
McFarland appears to hâve selected from various patents of water-closets 
such parts as he thought to be most désirable, and so produced what 
may be a superior contrivance of that sort; but he has not produced a 
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new or différent resuit from any that had been obtained before, or an 
old resuU in' a better way. There is nothing which is distinctively new 
in the whole, or in any of the parts, in function or effect, in the com- 
plainant's patent, and it must tiierefore be held to be invalid. 



NoETH American Iron-Woeks v. Fiskb. 

Oireuit Court, S. B. New York. April 19, 1887.) 

X. Patents fob Inventions— Invention— Drinking Tbough. 

' A drinking trough for animais, made with a supply-pipe, valve, and float în 
the interior, Covered by a case with water ail around it, coming from the 
bottom through openings in the case, which gives free access to the water on 
ail sides, and has the advantage Of the water coming in at the bottom and in 
the middie, flowing upward and away from the center, involves some inven- 
tion, though not of a very high order, and a patent theref or is valid.» 

S. SaMB— InFBINGBMBNT— ACCOTJNT— COSTS. 

Where défendant, in a suit for infringement, contests the validity of the 
patent, which is sustained, a dëcree for an account, with costs, wiU be passed. 

In Equity. Suit for infringement of letters patent. 
Praruà» Forbes, for orator. 
Andrew J. Todd, for défendant. 

■Whbeleb, J. Thîs bill is brought upon letters patent No. 816,639, 
dated April 28, 1885, and grantéd to Jonathan Mobre for a drinking 
trough for animais. The answers sets up several prier patents, prior 
knowledge and use by several persons, want of invention, and dénies in- 
fringement. • That part of thëanswer which sets up prier patents, knowl- 
edge, and use is hot supportëd by any évidence. The validity of the 
j)ateiit rests upon the question whether it. shows any patentable inven- 
tion. The patent itself states that such troughs had been madeof wood, 
with a covered float and valve at orie end to admit and regulate the 
height of the water, which would prevent access to the water from ail 
Bides, and expose the parts to injury by attempts to drink near themj 
ànd also that iroii troughs had been made with standing supply-pipe and 
overflow. The trough of the patent is made with a supplj-^-pipe, valve, 
and float in the interior, covered by a case with open water ail around 
it coming from the bottomi through openings in the case. This gives 
friee. access to the water on ail sid»S, àhd has the advaritages of water com- 
ing in at the bottom and in thé middie, flowing upward and away from 
the center. This arrangement to give thèse advantages would require 
some calculation and contriving beyond the skill of a mère workman, and 
iriVôlved some invention, although not ôf a very high order. It Was held 
to be sufficieiit in the patent-ofiicé to warrant a patent, and does notnow 
appear to be so utterly insufficient as to render thè patent void for want 
of thïs foundalion. 
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The évidence fails to show any willful violation by the défendant of the 
rights secured by the patent, but does fairly show that at least one trough, 
which embodied the patented invention, was made and set up by bis work- 
men before thebill was brought. The extentof theinfringementis notnow 
so important as the fact that there was some, and more to bè apprehended 
at the commencement of the suit, to furnish grounds for it. Aftet the 
suit was brought, the défendant desisted, and there is nô occasion for an 
injunction. The défendant bas contested the validity of the patent ail 
the way through, and the orator has thereby been compelled to pro'Sèçute 
the suit to establish its right. There must therefore, upon thèse consid- 
érations, be a decree establishing the validity of the patent, and for an 
account, witb costs. 

Let a decree be entered that the patent is valid, that the défendant bas 
infringed, and for an account, with costs. 



HiLL V. HOLYOKE EnVELOPB CO. 

iOireuit Court.D. Mastachuaetts. March 10, 1887.) 

Patbhts pob Iiïventions— Patent No. 9,755— Inpsingbment. 

Thirteenth and fourteenth claims of reissued letters patent îfTô. 9,755, dated 
June 14, 1881, granted to Wade H.Hill, as assignée of Abram A. Bheutaa, 
for improvements in machines for counting and pàcking envelopes, held not 
infrii^ged upon the évidence, as it did not appear that the inf rin^ing machine 
had ever been used by the défendant. 

In Equity. ' 

B. F. Thurston and OavMm Brornie, fpr complainaAt. 

/.£. 5. i2o6ert9, for défendant. , 

CoLT, J. This is a suit in equity for înfiingement of reissued letters 
patent No. 9,755, dated June 14, 1881, grantèd'to the complainant as 
assignée of Abram A. Rheutan, the inventor, for improvements in ma- 
chines, for counting and packing envelopes. The original patent wàs 
granted May 19, 1874, to Rheutan, and afterwards assignée by him to 
the complainant. 

The invention of Rheutan consists in this: that no count is made on 
his machine unless an envelope passes. Prior to the Rheutan invention 
there were machines for counting folded sheets of paper which counted 
no more sheeta than actually passed through the machine. In thèse 
machines the paper, moving against Angers or cams, actuated the pawl 
and ratchet counting wheel. In the Rheutan machine the folded en- 
velope, in its movement against the Angers or cams, does not directly 
actuate the pawl and ratchet counting wheel, but only lifts the pawl into 
such a position that it may be acted upon by a constantly moving part 
of the machine. 
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The défendants are chargéd with infringement of the thirteenth and 
fourteenth claims of the Rheutan reissue. It is not contended that thèse 
claims are différent from those found in the original patent. Thèse 
claims cover, in substance, the Rheutan invention. The défendants 
took no évidence. The plaintiff càlled as a witness James Bail, super- 
intendent of the défendant company, and patentée of letters patent dated 
August 26, 1884, for improveménts in envelope machines. In the Bail 
patent we find described a machine which counts with the passage of 
the envelope. Bail testifies that his first machine was built substan- 
. tially in a,ccordance with the spécification in his patent, but that he had 
to make a good many alteratioùs before the machine would run, and 
that he could not make the counter work. He subsequently built three 
other Bail inachines, and a fifth was in process of construction when 
this suit was brought. Each of thèse four machines Was so adjusted 
that they count at every révolution of the machine, and not with the 
passage of the envelope. Admitting that the Bail patent describes a 
machine where no count is made unless an envelope passes, and that 
the mechanism described for producing this resuit is substantially the 
same as that described in the thirteenth and fourteenth claims of the 
Rheutan reissue, still we find no sufficient proof that the défendants ever 
made or used à Bail machine embodying the invention of Rheutan, and 
therefore no infringement is proved. A Bail machine made after the 
Bail patent may ihfringe the Éheutan patent, but a BaU machine so 
constructed or adjusted as to leave out from its opération the Rheutan 
îdea of counting by the assistance of the envelope is no infringement. 
ïhe évidence of what Rheutan saw in défendants' factory a short time 
before suit was brought, as to the opération of a BaU machine, is far 
from satisfactory, in view of the fact that Mr. Renwick testifies that by 
looking at a Bail machine very earefuUy he does not think he could tell 
whether it was counting at each révolution or at each passage of an en- 
velope. I am of opinion that the charge of infringement ia not sustained 
by proof. 

That the défendants may infringe by a diflèrent adjustment of their 
machine is not sufficient to entitle the plaintiff to an injunction, because 
the plaintiff has no good ground to apprehend that any such adjustment 
wîll be made, in view of the évidence going to show that a Bail machine: 
Eo adjusted works imperfectly. Bill dismissed. 
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WoRswiCK Manuf'g Co. and another v. City of Philadelphia.* 
(District Cowrt, E. D. Peniisylvania. March 23, 1887.) 

Patbsts fok Inventions— Bes Adjtjdicata— Fedebal Cibcott Couets. 

The deciaion of a United States circuit court, where the subject-matter, the 
pleadings, and the évidence are alilse, will be f oUowed by other circuit courts, 
especiaUy -when the validity of a patent is involved. 

In Equity. Bill for injunction and an account. 
M. D. & L. L. Legate, for complainant. 
McMiehad & Warmch, for respondents. 

By THE CotiET. It is conceded that in the case of Worswick Manvfg 
Cb. V. 0ity of Bvffalo, in the circuit court of the United States for the 
Northern district of New York, in the Second circuit, (20 Fed. Rep. 126,) 
the court, upon the same pleadings and évidence as we hâve in this case, 
decided that the third claim of the patent hère involved is valid, and the 
défendants were guilty of infringement, and a decree was entered for the 
plaiutiff accordingly. Upon examination of the pleadings and évidence 
before us, this concession of the défendant appears to be well founded. 
Whiie the décision in that case is not absolutely binding upon this court, 
a proper regard for certainty and uniformity in the law requires that 
courts of one circuit shall follow the décision of another, covering the 
same question, and especiaUy the same letters patent. A decree will 
therefore be entered for the plaintiff granting an injunction and an ao- 
oouut. 



DOBSON V. LeES.* 

{Circuit Court, E. D. Pennsylvania. April 35, 1887.) 

Patents pok Inventions — Reissue— Vaiiditt. 

Beissued letters patent, containins a claim not mentioned in or covered by 
the original letters patent, are invalid, particularly where the reissued claim 
■was refused upon the original application for the patent. 

In Equity. 

George E. Buchley and tVanda T. Chambera, for complainant. 

Hector T. Fentrni, for respondent. 

Peb Curiam. In the view we take of this case, the only question ît 
is necessary to consider is that which involves the validity of the reissue 
Tipon which the suit is founded. The reissue is assailed on two grounds: 
(1) That it is an expansion of tJie original patent, the sole claim in it 

> Reported by C. Berkeley Taylor, Esq.. of the PhiladelpWa bar. 
v.30F.no.8— 40 
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not being covered by the original; and (2) that it was not compétent for 
the commissioner of patents to grant a reissue with this effect, and for 
this purpose. 

We find the first ground of objection to be fully sustained by a com- 
parison of the original and reissued patents. The only claim in the reis- 
fiue la for a combination not claimed in or covered by the original pat- 
ent, and hence is not for the same invention described in the latter. 
Can this defect be corrected by a reissue? The claim in the reissue was 
before the commissioner, and its allowance urged by the patentée through 
his solicitor, but was not allowed, being omitted at his instance, and it 
was thereupon stricken out by the commissioner. The patent was is- 
fiued without this claim, and wasaccepted in this form; but a week or 
two after its issue was surrendered by the patentée, and a reissue asked 
for, which was ultimately granted in its présent form. Under thèse cir- 
cûmstances, we regard this case as following clearly within the case of 
Leggettv. Avery, 101 U. S. 256, Mr. Justice Beadley there says: 

"It is obvious, on inspection, that thèse claims are for substantially the 
same inventions which were disclaimed before the extehsioni and are for dif- 
férent inventions from that which was included in and secured by the letter» 
patent as extended. The court below deemed this, among other things, a 
fatal objection to the validity at. the reissued letters patent. We agrée with 
the circuit court. We think it was a manifest error of the cohimissioner, in 
the reissue, to a;ilow to the patentée a claim for an invention différent from 
that which was described in the surrendered letters, and which he had thus 
expressly disclaimed. The pretense that an ' error had arisen by inad vertence, 
accident, or mistake,' within the meaning of the patent law, was too bald for 
considération.. The very question o< the vàhdity of thèse çlaims had just 
been considered and decided, with the acquiescence and the express diselaimer 
of the patentée. If, in any case, where an applicant for letters patent, in 
order to obtainthe issue thereof, disclaims a paiticular invention or acquiesces 
in the rejection of a claim thereto, a reissue containing such claim is valid, 
(which we greatly doubt,) it certainly cannot be sustained in this case. The 
allowance of claims once formaUy abandoned by the applicant, in order to get 
his letters patent through, is the occasion of immense frauds against the 
public. It not unfrequently happens that, after an application bas been care- 
tally examined and compared with previous inventions, and after the claims 
which such an examinât] on renders admissible hâve been settled with the ac- 
quiescence of the applicant, he, or his assignée, when tha investigation is for- 
gotten, and perhaps new offlcers appointed, cornés back to the patent office, 
ând, under the pretense of inadvèrtence and mistake in the first spécification, 
gets inserted into reissued letters ail that had beén piréviously rêjected. In 
this manner, without an appeal, he gets the first décision of the office reversed, 
steals a march on the public, and on those who before opposed his pretensions, 
(if, indeed, the latter hâve not been silenced by purchase.) and procures a 
valuable monopoly to which he has not the slightest title. We hâve more 
than once expressed our disapprobation of this practice. As before remarked, 
we consider it extremely doubtful whether reissued letters can be sustained 
in any case where they contain claiihs that hâve once been formally dis- 
claimed by the patentée, or rêjected with his acquiescence, and he has con- 
sented to such rejection in order to obtain his letters patent. Under such 
circumstances, the rejection of the claim can, in no just sensé, be regarded as 
a matter of inadvèrtence or mistake. Even though it was such, the applicant 
should seem to be estopped from setting it up on an application for a reissue. " 
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This case bas been followed repeatedly See Shepardv. Carrigan, 116 
U. S. 593, 6 Sup. et. Rep. 493; CaHridge Co. v. Oartiidge Co., 112 U. 
S. 624, 5 Sup. et. Eep. 475; AtwaUr Co.v. Beecher Co., 8 Fed. Rep. 608; 
Putnam v. Hiiichinson, 12 Fed. Rep. 127; Edgarton v. Mamijaduring Co., 
9 Fed. Rep. 450; Strdt v. Lawler, 11 Fed. Rep. 309. 

We cannot distinguish the patentée and his counsel, as to what oc- 
curred during the pendency of the application for the patent, and the ac- 
ceptance of it by the latter, as was earnestly urged in the argument. 
We must regard the patentée as bound by the acts of his counsel, and 
give effect to them accordingly. The bill is therefore dismissed, at the 
costs of the complainant. 



HiGGiNS and others v, Eeuffel and othera. 

(Gireuit Oowt, 8. D. New York. April 19, 1887.) 

CoPTRiGHT— Registebins Labbl IN Patbnt-Officb— HoTicE— Namr— Datb. 
A. registered a copyright label in the patent-ofllce by the title of "Water- 
proof Drawing Ink, cousisting of thèse words in one line, in an oblong 
lormed. of double Unes, no notice of copyright or name of the owner being 
printed thereon, except by the words: ''^Registered, 3,693, 1883." Eeld that, 
under the act of cong^ress of 1874, the label should at least hâve contained the 
Word *' copyright, " with the year in which, and the person by -wham, the 
copyright was taken put, instead of the statetnent pf an entry in the office of 
the librarian of congress, as required by Rev. St. U. 8. § 4962, in order to 
maintain a suit for infringement, and that a publication oi such a defective 
notice was an abandonment of the copyright.. 

In Equity. Suit for infringement of copyright. 
Edward W. Oady, for orators. 
Lowk C. Raegener, for défendants. 

Wheeler, J. This bill is brought upon a copyright of a label regis- 
tered in the patent-office by the orator Higgins, October 27, 1883, num- 
bered 3,693. Act of June 18, 1874, (Sup. Rev. St. 40; 18 St. 78.) 
The title by which the label is registered is " Waterproof Drawing Ink." 
The label itself consista of the same words, in one line, in an oblong 
formed of double lines. The aUeged infringement consists of the words, 
"Waterproof Black Drawing Ink," in three lines, in a similar oblong, 
with a médaillon, àt each end of the lines of words, within the oblong. 
No notice of a copyright by inscription on the labels is given otherwise 
than by the word and figures "Registered, 3,693, 1883," printed on 
their face. The effect of this act of congress is understood to be to re- 
quire the registration of labels in the patent-office, in place of their de- 
posit in the office of the librarian of congress, to copyright them. Marsh 
V. Warren, 14 Blatchf. 263. No remedy for infringement is given by 
that act; but the form of the notice, without which no action could be 
maintained, is so varied that it may be by the word "Copyright," with 
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the year in which, and the person by whom, the copyright was taken 
out, instead of a statement of an entry in the office of the librarian, as 
before was required. This would enable a notice of a copyright by reg- 
istration to be given withoutthe making of a false statement as to entry, 
and make the statutes harmonious. The notice, in one or the other of the 
forms, was as much requisite to the maintaining of an action as before, 
and as much when the copyright was by registration in the patent-office 
as when it was by deposit in the office of the librarian. If the word 
"registered" was the équivalent of the word "copyright," for this pur- 
pose, the notice would lack the name of the party by whom the copy^ 
right was taken out. The name is expressly required to the notice by 
this act, as it bas always been required in such notices of copyright. 
Act May 31, 1790; (Rev. St. § 4962.) And the word "Copyright" bas 
a peculiar signiflcance in such a notice. It carries the meaning of what 
bas been done in a manner that the word "registered" alone does not. 
The former word signifies that the person whOse name is appended had 
the right to copy, while the latter does not tell what had been registered, 
nor where. The exact form of the notice is prescribed by law, and no 
équivalent is provided for nor any room for an équivalent left. If that 
spécifie notice is not given, the right of action otherwise conferred is 
withheld. AU the requirements of law on which the right of action 
rests must be complied with, orthe suit cannot be maintained. Wheaton 
V. Peters, 8 Pet. 591. This notice is so defective that the publication of 
the label with no other was the same in effect as the publication without 
any would hâve been. Such a publication is practically an abandon- 
ment of the copyright. The orators claim that Higgins was an in- 
ventor or discoverer of waterproof ink for which he composed this label, 
and that to some extent the label indicated that ink to which it was ap- 
plied was his. If thèse claims are well founded, as they may be, they 
do not appear to vary the rights of the orators as owners of this copy- 
right. He has no patent for the ink, and the manufacture and sale of 
that appears to be open and free to ail. This device was not registered 
as a trade-mark; and, if the orators hâve any rights to it as such, grow- 
ing out of its use, they are not in any manner involved hère now. 
Trade-mark doses, 100 IJ. S. 82. The only right now involved is the 
exclusive right to copy, and no right of action upon that appears to re- 
main. 

Thèse considérations make it unnecessary to consider any question of 
infringement. 

Let there be a decree dismissing the bill of complaint, with costs. 
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Bltjme V. Spear and another. 
{Circuit Court, 8. D. Nm Torh. April 3, 1887.) 

1. CoFTBiGHT— Deposit of Titlb— Proof. 

Where it is proved that the party claiming a copyright for a song dèposited 
two copies in ttie mail, and got a receipt from the librarian of congresa ac- 
knowledging the receipt of two copies of the publication by its title in fuU, 
with the date over the officiai signature of the librarian, this will be consid- 
ered évidence that two Copies Were delivered to the librarian as requîred by 
the act of congress. 

2. Samk— Notice— Titlb—Abandonmbnt. 

An édition of a song w^s issued havin| a front cover, with an engraving 
thereon, and a list of seven songs, including the song in question, by a part 
of its title, over the hame bf the publisher, whoclaimed the copyright, and 
on the page where the music commenced the fuU title was printed, with the 
words, Copyright, 1878, " etc. Held, that this was a sufflcient notlc^ to the 
public of a claim of copyright, as required bj; act ôf congress of 1874/§ 1, and 
that thére was no abandbnment of the copyright. 
8. Samb— Musical Compobimon^Atjthobship. 

Mrs. Fannie Bea,ne Gilday held to be the author of the musical composition 
entitled "My Own Sweet Darling, CoUeen DhasMachree. " 

4. SAMB — iNjBrNGBMENT. 

The copyright of the musical composition entitled " My Own Sweet Darling, 
CoUeen Dhas Machree," held infringed by the publication and sale of a song 
with music entitled "Call Me Back Again. " 

In Equity. 

Charles N. Judson, for plaîntiff. 

WiUiam Stone, for défendant. 

Wheelee, J. This suit is brought upon copyright No. 13,875, en- 
tered on November 27, 1878, by the orator, assignée of Fannie Beane, 
of a musical composition entitled "My Own Sweet Darling, Colleen Dhas 
Machree," against infringement by the publication and sale of a song 
with music entitled "Call Me Back Again." The défenses are, in sub- 
stance, that Miss Fannie Beane, now Mrs. Fannie Beane Gilday, was not 
the author of this musical composition; that there is no proof that the 
orator delivered two copies of the composition at the office of the librarian 
of congress, or dèposited them in the mail, addressed to him, within 10 
days after publication, as required by section 4959, Rev. St. U. S.; that 
the orator abandoned the composition to the public by publishing it 
under a différent title from that by which it was copyrighted; and that 
ihe music of "Call Me Back Again" does not infringe upon the copyright. 
The défendant has put in évidence a prior composition, entitled "Sweet 
Spirit, Hear My Frayer," to show that some parts of the music copy- 
righted were taken from that. There does not appear to be sufficient 
similarity between thèse two, however, to warrant this conclusion. There 
are some short parts of them which appear to be alike; but thèse parts 
are not continuons enough, nor sufficiently extended, to indicate with 
Any degree of certainty that the author of the latter was guided or aided 
by the former. Her account of its composition. is criticised because of 
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her youth at the time when she says the music was formed in her mind. 
It clearly appears, howevèr, that, when she was old enough to do so in- 
telligently, she had it written out, and no one else appears to hâve pro- 
duced it before. Therefore she appears clearly enough io be the author 
of it, even if she had not carried it in her mind so long as she now seems 
to think she had. 

The orator has put in évidence an acknowledgment of the receipt of two 
copies of the publication by its title, "My Own Sweet Darling, CoUeen 
Dhas Machree," in full, dated November 29, 1878, over the officiai sig- 
nature of the librarîan. In Meirèll v, îïce, 104 U. S. 657, it is held that 
a mémorandum of the deposit of two copies, with the date, on a certified 
copy of the record of the copyright, below the officiai signature of the 
librarian, was not évidence of the fact of such deposit; but whether the 
certificate of that fact above, and authenticated by, the officiai seal and 
signature of the librarian, would be such évidence, appears to be left 
open. In this case the orator has testified that hedeposited two copies 
in the mail, and got that receipt in answer, but without testifying how 
the copies were addressed. It is taken, from the connection between 
the deposit and the receipt of the acknowledgment, that the copies were 
addressed to the librarian. Therefore it is not necessary in this case to 
décide the question so left open by the suprême court in that case. 
There was an édition in which the whole tiÛe was not on the outside 
cover, but only "CoUeen Dhas Machree;" and it is argued that perhaps 
the two copies sent were of that édition. The receipt, however, is, for 
two copies with the full title, and that, in connection with the testimony, 
shows that two complète copies were sent. 

The claim of abandonment or loss of the copyright is made in con- 
nection with this édition, alleged to be defective. This édition has a 
ftont cover, on which there is an engraving covering most of the outside 
page. At the bottom of that page there is a list ôf seven songs, includ- 
ing this, as "Colleen Dhas Machree," over the orator's nàme and place Of 
business, as an advertisement of those publications, and there is no no- 
tice of, or référence to, any copyright on that page. The inside of that 
cover is entirely blank. On the next page the song and music com- 
mence. Above the music is the title " My Own Sweet Darling, Colleen 
Dhas Machree;" below the music is the notice, "Copyright, 1878, by 
Frederick Blume." 

By section 1 of the act of 1874, (18 St. 78, Sup: Rev. St. 40,) it is 
enacted "that no person shall maintaih an action for the infringenient of 
his copyright, unless he shall give notice thereof by insertihg in the 
copies of every édition published, on the title-page, or the page imme- 
diately foUowing, if it be a book, or, if a mup, <;hart, musical composi- 
tion, print, eut, engraving, photograph, painting, drawing, chromo, 
statue, statuâry, or model, or design intènded to bô completed as a work 
of fine arts, by inscribing upon soniô visible portion thereof, or of the 
substance upon which the same shaîl be mounted, thé folio wirig words, 
viz.-: 'Entered according to act of congress in the year- — — -, by A. B.^ 
in thè office of the librarian oficorigress, àtWashirigton,' or, at his op- 
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tion, the word 'Copyriglit,' together with the year the copyright was en- 
tered, and the name of the party by whom it was taken out, thus: 
'Copyright, 18— , by A. B.'"' This is différent from Rev. St. § 4962, 
in respect to the place where the notice is to be put, as well as in re- 
spect to what it may be, on maps, charts, musical compositions, and 
other things, except books. By that section it was to be inscribed op. 
"some portion of the face or front thereof,' or on the face of the sub- 
stance on which the same" should be mounted. By the latt«r act it is 
to be inscribed "upon some visible portion thereof, or of the substance 
on which the same shall be mounted." 

The notice of copyright on the édition in question was on the first 
pHge of the composition, in plain sight, and was therefore upon some 
visible portion thereof, or of the substance uponwhièh it was mounted, 
within the meaning of this section of the act of 1874. If the paper on 
which the composition is printed is not a portion of the composition, 
it is the substance on which it is mounted. There was no loss or aban- 
donmènt of the copyright by failure to giye notice of it. If, how;ever, 
the orator published the composition under a title différent from that 
by which he copyrighted it, in substance, he would thereby probably 
80 départ from his copyright that he would leave the composition to the 
public. Drone, Copyrights, 140, 142. But in that édition the compo- 
sition was, published under its full title, by which, exactly, it was copy- 
righted, standing at the head of it, on the first page of it. The adver- 
tisement on the cover did not indicate that the pièces adve^tised were 
printed within. It merely signified that they were published, iii some 
shape, by the orator. It was not necessary in advertising it that he 
should describe it in any particular manner; but when he came to print- 
ing the thing itself, and giving that out, it was necessary that he should 
foUow the title by which he copyrighted it, if he would keep ttat right. 
This he did, and the right would seem to be well preserved to hipa. 

Upon the question of infringement there is not rauch rooiu for doubt. 
The thème or melody of the music is substaptially the same in the copy- 
righted and the alleged infringing pièces. The measure of the former 
. is followed in the latter, and is somewhat peçuliar. When playçd by a 
compétent musician, they appear to be really the same. There are va- 
riations, but they are so placed as to indicate that the former was taken 
deliberately, rather than that the latter was a new pièce. 

Let there be a decree making the preliminary injunction permanent, 
and for an account of profits, with costs. 
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LtryTiES and others v. Hollendeer and othera. 

{Oirmit Court, 3. D. Mu Tork. April 20, 1887.) 

TftADB-MABKS— Infringement— "Kaisbe" Minerai, Water. . 

A. adopted, in 1878, and registe.red in the patent-ofiBice in 1883, the name ot 
"Kaiser," as a trademark for natural minerai water, and used it in foreign 
cominerce, selling the water in bottles labeled "Kaiser Natural Minerai 
Water," with the words "Kaiser Water, Schwalheim, " blown in the glass. 
Tor many years minerai water known as "Kaiserquelle" or "Kaiserbrunnen, " 
— which in English means "Kaiser spring;" "Kaiser fountain, "— hadbeen sold 
in varions places in Europe, with the addition of the name of theplace where 
the spring from which the water wasobtained was located. Jield, that the 
Word "Kaiser" was not a valid trade-mark, as other parties had acquired and 
ezercised the right to use it. 

In Equity. Bill for injunction and account. 
W. H. Ô'Dwyer, for complainantS. 
Lovds G.Baegmer, for défendants, 

Wàliace, J. The complainants registered in the jpàtent-ofiBce, July 
11, 1883, the word " Kaiser,"" as a trade-mark for natural' minerai wàter. 
They adopted the name as early as in 1878, and at thé tiûiè of registra- 
tion had usëd it, and hâve used it since, in foreign commerce, sell- 
ing their minerai water in bottles labeled " Kaiser Natural Minerai 
Water," with the words"Kaiser Water, Schwalheim," blown in the glass. 
The défendants sell minerai water in bottles labeled "Kaiser Water, 
Birresborn Natural Minerai Water." The bill is filed for an injunction 
and accounting. 

Both parties are citizens of this state, and for that reason this court 
can entertain jurisdiction only upon the theory that the complainants 
hâve a valid trade-mark in the word registered, pursuant to the act of 
congress of March 3, 1881, and no relief can be granted because of any 
unlawful compétition in trade by the défendants with the complainants. 
The question, therefore, is whether the coraplaînts hâve the exclusive 
right to appropriate the word " Kaiser " as a trade-mark for natural min- 
erai water. . 

It is in .proof that long before the complainants adopted the word as 
a trade-mark there were a number of springs of minerai waters localed 
at différent places in Europe known by the name of " Kaiserquelle " or 
"Kaiserbrunnen." The English ti^anslation of thèse names is" Kaiser 
spring;" "Kaiser fountain." Several of them were in Germany. One 
was at Aachen, the waters of which were celebrated, and were in exten- 
sive demand in Europe, and had been sold in bottles labeled "Aachen, 
Kaiserquelle," and "Kaiserbrunnen," by the municipality of Aachen. 
Thèse springs took their name from the sovereign ofthecountry, and, ex- 
cept when the name of the place of location was used in conjunction 
with the name of the spring, the word "Kaiserquelle "or "Kaiserbrunnen" 
did not indicate the origin or the characteristics of any particular water. 

Upon thèse facts it must be held that the complainants' sélection of a 
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trade-mark îs open to the objection that they hâve adopted a name which 
is descriptive of natural minerai waters that others had a prior right to 
sell by the same name, and more especially those from the springs of 
Aachen, the waters of which had been introduced tothe public, sold, and 
becamewell known by the name of "Kaiserqiielle" or "Kalaerbrunnen." 
The municipality of Aachen has certainly the prior right to use, as a 
trade-mark, a name which, when applied to minerai waters, signifies the 
waters of its own spring, — the Kaiser spring of Aachen. Congress & Em- 
pire Spring Co. v. High Rock Congress Spring Co., 45 N. Y. 291. 

To entitle the name to équitable protection as a trade-mark, the right 
to its use must be exclusive, and not one which others can employ with 
as much truth as those who adopt it. Caticd Go. v. Clark, 13 Wall. 311. 
As against the complainants, it would clearly be legitimate for the own- 
ers of any of the Kaiserqnelle waters of Europe to sell them in this coun- 
try, or in England, by the name of the Kaiser spring waters, or to sell 
them anywhere by a name which in any language would signify to the 
purchaser the Irue name of the article, and be descriptive of its origin 
and ownership. Kaiser spring waters and Kaiser Water, when used to 
describe natural minerai waters, mean the same thing; and the essential 
identity between the name adopted by the complainants, and that which 
others had a prior right to use, is not changed by omitting the word. 
"spring." That word would be inevitably associated by a purchaser of 
the article with the rest of the nanxe. If the complainants had adopted 
as their trade-mark the compound word "Kaiser water, Schwalhelm," 
it is quite likely they would be entitled to protection. As it is, the bill 
must be dismissed. 



The Daylesfobd.* 

Le Babon, Jr., v. The Daylesfohd. 

{Bistriot Court, B. D. Alabama. March 14, 1887.) 

1. NEsuaBHOB— Personal Injtiribs — Liability op VBSSBii fok Insecubb Ap- 

rKOACHEB — CONTHIBTJTOBY NEGLIGENCE. 

In cases of maritime tort, courts of admiralty are not bound by rules of the 
common and civil law governing cases of contributory négligence, and in 
Buits for Personal injuries contributory négligence on the part of the libelant 
is not a bar to his recovery, and will not cause the déniai of relief to one 
whose négligence may hâve contributed to his injury.* 
3. Same. 

Where one has the right to use aladder as a meang of descent from the ahip 
to the wharf, the vessel owes him a duty to see that it is properly secured, 
and. if personal injuries are caused by the négligence of the ship's crew in 
this regard, the vessel will be liable therefor. 

•Keported by Théodore M. Btting, Esq., of the Philadelphia bar. 

'In suits in admiralty for Personal injuries, contributory négligence on the part of 
the libelant is not a bar to bis recovery. The admiralty rule, apporlioning damages 
when both parties are at fault, extends to ail cases of maritime tort occasioned by con- 
curring négligence. The Max Morris, 28 Fed. Eep. 881, and note. 
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In Admîralty. 

Hannis Taylor, for libelant. 

Gregory L. & H. T. Smith, for respondent. 

Tom^MiN, J. This action is brought to recover damages for personal 
injuries caused by the fallîng of a ladder on which the libelant was de- 
scending from the ship to the wharf, at which the ship was lying, in the 
port of Mobile. The undisputed facts are as follows: The libelant, who 
was a custom-house officer, and on board of the ship Wylo, along-side of 
the Daylesford, was called by another custom-house officer, who was en- 
gaged in the inspection of thedutiable cargo of the Daylesford, (the greater 
part of which had already been discharged onto the wharf,) to corne to , 
his relief, with the request that he would attend to his duties for him 
during his tëmporary but necessary absence. The libelant, in compli- 
ance.with this request, went on board the Daylesford. The ladder of the 
vessel, by which the libelant descended, had one end resting on the rail 
on the after-end of the ship, and the other end on the wharf. Several 
persbns had passed up and down this ladder immediately before its use 
by the libelant. The ladder fell when the libelant was part way down 
on it, causing him injuries of a serious character. The ladder had been 
out for about 10 minutes before thé happening of the accident, and had 
been left during this time unbolted and unlashed. It is conceded that 
it was customary to lash and boit it whènever it was put out, and that a faii- 
ure to so secure it made a descent upon it unsafe. 

There is a conflictin the évidence as to who put out the ladder. The 
évidence on the part of the libelant tends to show that it was done by some 
of the ship's crew. One witness, a stevedore, testified that he was on the 
wharf, nearthe sternof the ship, and there heard the second mate order 
two sailors of the ship's crew to put out the ladder, and he saw them do 
it, and leave it unlashed. The évidence on the part of the ship tends to 
show that two stevedores on board of the ship put it out. One witness, 
the second officer ôf the ship, testifies that he was in the after-part of the 
ship, and in charge there; that he had two seaman with him; that neither 
of them put out the ladder, but that he saw some shoremen put it out. 
He says he stood and looked at them, and did not stop them or inter- 
fère with them; that the crew were then engaged in attending to the ship. 
The évidence shows that the master was in the cabin; the first officer 
forward; the carpenter at the forecastle-head; one seaman at theforward 
end of the ship; one on the wharf, at the forward end of the vessel, at- 
tending to the forward line, and another one of the crew on the wharf, 
at the after-end of the ship. The two latter were attending to make the 
ship fast. None of the officers or çrefr who hâve testified in the case saw 
the ladder put out, or knew anything about it until after the accident, 
except the second officer, who says he saw the shoremen put it out. It 
does not appear that the two seamen who were aft with the second offi- 
cer hâve testified in the case. If they hâve, they say nothing about see- 
ing the ladder put out, or knowing anything about it. The other mem- 
bers of the crew who hâve testified say they did not put it out, or see it 
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donc. The master testifies it was conlrary to orders for a stranger to put 
out the ladder, and that it would not be permitted. 

The défense in the case is, (1) that the libelant was a stranger to the 
ship, to whom it owed no duty, and that, even if the ship's crew were 
négligent in putting out the ladder and in allowing it to reinain un- 
lashed, libelant waS not in a position to.complain about it; (2) that 
even if the ship and her crew were négligent iu putting out the ladder, 
and allowing it to remain out unlashed, the libelant contributed directly 
to bis injury, by negligently going down the ladder when he could bave 
known its condition by the use of ordinary diligence; and (3) that the 
ladder was not put out by the ship's crew, but by the stevedores, and 
that the ship is not liable for any injury resulting therefrom. 

While, from the testimony, it is doubtful whether or not libelant was 
on board the ship in the performance of bis duties as a custom-house 
officer, the évidence leaves no room to contend that he was a trespasser 
or intruder there. If he was a mère visitor, the ship's crew were under 
obligations, not only to abstain from doing him-any wanton or willful 
injury, but also not to put out the ladder carelessly, or allow it to be so 
put out, or to permit it to remain in a dangerous condition at a time 
when its use might reasonably be expected, and when personal injuries 
were likely to occur therefrom. 1 Thomp. Neg. 313, 314. Railroad 
companies are conceded to be liable for injuries caused by defective 
means of approach to and departure from their dépôts. 2 Redf. Ry. Cas. 
525. The liability of a vessel is of a like character, and is applicable to 
ail wbo may ordinarily be called upon to trust to the sufficiency of the 
ways provided for ingress and egress. 

Whether or not the libelant was on board of the ship in the performance 
of bis duties as a custom-house officer, or as a mère vistor, he was there 
by reason of the fact that he was a custom-house officer, whose duties 
were connected with the ship's cargo, which was being discharged onto 
the wharf, He was lawfully there. My opinion is therefore that the 
libelant was in such a position as to hold the ship liable for bis injuries 
if caused by the négligence of the crew. 

Was the libelant guilty of contributory négligence ? He had nothing to 
do with putting out the ladder, nor is there any évidence that he saw it 
put out. The évidence is: He saw the ladder out. He saw several per- 
sons pass over it before he got on it. He had no knowledge of the fact 
that the ladder was unlashed and unbolted, and he knew it was customary 
to lash or boit it. He had been boarding yessels for about seven years and 
was familiar with the practice of securing the ship's ladder. Nothing oc- 
curred to call libelant's attention to the condition of the ladder on this 
occasion. Had he not a right to assume that its condition was such 
that he might safely walk down it? Did not the fact that the ladder 
was out from the vessel to the' wharf invite the belief that it was put out 
for persons to pass down on? Did not the fact that it was customary 
to properly secure the ladder, when it was put out for persons to pass 
over on, justify the belief that it was secure and safe on this occasion ? 
He did not know it was liable to fall, for he did not know it was un- 
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lashed. Did he hâve any reason to suspect it? He knew the univer- 
sal practice was to lash or boit it, and he had no reason to anticipate it 
was not done at this time. Was there, then, any want of ordinary care 
or attention on his part, or did he act as a man of ordinary prudence 
would hâve done under the sarae circumstances ? 

It was said in the case of Thompson v. Duncan, 76 Ala. 338: "If there 
be danger in standing near an open side door in a car when the train is 
standing or in motion, it is not an unreasonable presumption that per- 
sons of ordinary prudence are aware of it." Thompson, being presumed 
to be a man of ordinary prudence, was aware that it was dangerous to 
stand ïiear an open side door in a car when the train is starting, and, 
knowing thàt the door was open, he stood by it and was injured. The 
court held "there was some évidence of contributory négligence." 

Let us apply this principle to the case at bar. If there be danger in 
going down from the ship to the wharf on a ship's ladder; which is not 
lashed, it is a reasonable presumption that libelant, if he was a person of 
ordinary prudence, was aware of it ; and if he knew that the ladder was 
unlashed, and then went on it, there would hâve been évidence of con- 
tributory négligence. The contributory négligence would hâve been in 
the act of going on the ladder with the knowledge that it was unlashed. 
My judgment is there was no contributory négligence, or want of ordin- 
ary care and attention, in omitting to see if the ladder was lashed. But 
it has been frequently held that in cases of marine tort courts of admir- 
alty are not bound by the ôommon and civil law rules governing cases 
of contributory négligence; and, in suits in admiralty for personal in- 
juries, contributory négligence on the part of the libelant is not a bar to 
his recovery, and will not cause the déniai of relief to one whose négli- 
gence may hâve contributed to his injury. The Max Morris, 28 Fed. 
Rep. 881; TTie Wanderer, 20 Fed. Rep. 140; The Explorer, Id. 135. 

I will further consider the inqjiiry whether the ship, which is repre- 
sented by the crew, became chargea with any duty towards the libelant 
in respect to the putting out of the ladder that caused the injury in ques- 
tion. It is conceded that, when the ladder is put out, it is dangerous 
to life, unless properly secured by lashing or bolting, and it is undis- 
puted that on the occasion in question it was neither lashed nor bolted. 
From the moment it was put out it was a dangerous structure, placed 
where men were expected to go on it; and calculated at any moment to 
inflict great bodily harm. Death oi great bodily harm of some kind 
■was the natural and almost inévitable conséquence of the condition of 
the ladder as it was at the time it fell. If the libelant had the right to 
go on it, the ship owed him a duty to see that it was properly secured. 
See authorities first above cited, 4 Abb. U. S. Dig. tit. "Négligence." It 
cannot be denied that the libelant had a right to go on the ladder. 
Now, was the duty of the ship in regard to it properly performed? In 
any aspect of the case, as shown by the évidence, it appeàrs to me that 
there was négligence on the part of the ship's crew. If, as testified to by 
the stevedore, Beverlj', two of the crew, under the orders of the second 
mate, put out the ladder, and did not lash it, or otherwise properly se- 
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cure it, and allowed it to remain so for 10 minutes, and until the acci- 
dent happened, there was gross négligence on the part of the crew; or 
if, as testified to by the second officer, Roberts, two shoremen, who were 
on board the vessel, put out the ladder, and he stood and looked at them 
and did not stop them, or interfère to preventthem, (as it was his duty 
to do under the rules of the vessel,) or, permitting them to put the lad- 
der out, omitted to see that it was properly secured, or to hâve it done, 
then he failed to properly perform his duty, and the ship would be re- 
sponsible for any injury resulting therefrom. He was négligent. The 
ship is liable for négligence of the crew. Sherlock v. AUing, 93 U. S. 
108; 1 Kinney, Dig. p. 26, § 82. 

I therefore conclude that this is a case where the damage sued for was 
caused by the négligence of the ship's crew, and I must adjudge the ves- 
sel herself liable for such damage, and she is accordingly condemned to 
pay the same ; but, the amount of damage not being shown, a référence 
must be had to ascertain it. 
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Stbeet and others. Agents, etc., v. Ashley Phosphate Co. 

(Diétnet Court, D. South OaroUna. April 3, 1887.) 

1. DBMURRAGE— MODB OP DiSCHAEGB. 

A consignée cannot force upon a vessel a substituted mode of discharge, 
involving delay or increased cost. 

5. Samb— Consent TO Change. 

If the évidence f ails to disclose any considération for the change, and if the 
substituted mode of discharge was whoUy for the benefit of the consignée, and 
; a détriment to the vessel, an agreement on the part of the latter to the substi- 
tuted mode of discharge is not to be presumed merely from the circumstance 
that it was not objected to at the time. 

8. SamB— rAILtTBB TO ObJBCT — WArv^BB OF EiGHTS. 

If a vessel be detained in the stream until her lay-days hâve begun, and if 
the consignée then begins her discharge by lighters, the vessel has a right to 
présume that the delay incident to this mode of discharge will be borne by 
the consignée, and a f allure to object thereto is not to be taken as a waiver of 
any rights secured by contract. 
4. Same— Selbction dp Whabp. 

When, by contract, the right to sélect a wharf is vested in the consignée, 
"provided that the depth of water be guarantied, " the wharf selected must 
be one to which the vessel can go without having recourse to lighterage. 

6. Baub. 

If by contract the wharf is to be selected "immediately on arrivai, " the con- 
signée is liable for any delay occurring by reason of his failure to sélect a 
suitable wharf with promptness. 

In Admiralty. Demurrage. Libel in personam. 
Bryan de Brycm, for libelants. 

'Keported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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Hayne & Mchen, for respondëats. 

SiMONTON, J. The Norwegian bark Dictator came into this port with 
a cargo of kainit owned by respondents, in ail 698 tons. She was un- 
der charter-party, and tbe kainit was carried under biU of lading to 
order, on the inargin of whioh was a référence in writing to tbe charter- 
party. She dropped anehor on ninth February, and notified the re- 
spondents. , On lOth she received directions from the respondents to 
discharge cargo at their wharf some 20 miles up Ashley river. She was 
drawing 16} feet. No vessel drawing more than 13} feet could go to 
the wharf designated. The respondents sent lighters to her, and re- 
ceived cargo nntil the draught of the bark was reduced to 13 feet. She 
was then towed to the wharf named. She began discharging on tenth 
and finished on twenty-eighth February. By the custom of this port she 
had 10 days to discharge this cargo of 698 tons. Libelants claim de- 
murrage for five days and a half. Respondents deny the claim. 
\ The question dépends upon the dealing between thèse parties. Wefind 
the first transactions between them in the charter-party and bill of lading. 
If we dissect the charter-party, this construction will appear: Ten work- 
ing days are allowed for loading the ship at Hamburg, (not counting as 
lay-days such days on which lighters are prevented by ice from coming 
to the ship,) and for the discharge of the ship as many days as are cus- 
tomary at the port of discharge. That this is the true construction is 
shown by the words next succeeding this provision, "If detained longer, 
demurrage shall be," etc. This is the only référence to the custom of the 
port of discharge expressly made in the charter-party. The cargo is to 
be taken from along-side at charterer's risk andexpense; so the cargo must 
be brought to along-side at the ship's expense; this discharge to be ef- 
fected at one wharf, as ordered by consignée, immediately on arrivai of 
ship. The consignée, in so ordering a wharf, has the privilège of select- 
ing one on Ashley or on Cooper river, if he guaranties a sufBcient depth 
of water. That is, the ship must discharge herself at her own expense, 
such discharge to be at a wharf which could not be changed, "one wharf" 
to be selected by the consignée immediately on arrivai; and, provided that 
the depth of water be guarantied, this wharf could be either on Ashley 
or Cooper river. Hère we bave an express contract, with no ambiguous 
words, using no technical terms, whose construction dépends on local 
usage or custom, not referring to any custom of the port. Compare 
liobinson v. U, S., 13 Wall. 363; Partridge v. Phœnix Mut. Life Ins. Co., 
15 Wall. 679. 

The ship was entitled to ils performance, emphasized as it is by the 
marginal addition to the bill of lading. No évidence of a custom of this 
port to discharge by lighters is admissible. The évidence offered does 
not sustain the position. If a wharf had been supplied immediately 
on arrivai, the ship could bave obtained the appliances either of a horse 
or of steam, which would hâve discharged her easily within the time pre- 
scribed by the custom of the port. No wharf having been supplied her, 
her lay-days beginning, she was discharged in part in the stream by 
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lighters, and compelled to use her own unaided appliances, or to pro- 
cure others at greatly increased expense and risk. Thèse she was not 
bound to incur. Thus the ship was delayed by act of the consignées. 
If consignées had faDed to receive cargo, or had delayed receipt of cargo, 
the resuit of such delay would hâve fallen on them. There is no reason 
for saying they are not equaïly responsible for delay occasioned by not 
providing a wharf, as Ihey had contracted to do immediately upon ar- 
rivai. 

But when the consignées determined to discharge by lighters, and not 
to send the bark at once to a wharf, neither the master nor the agents of 
the bark made any objections. Does this vary the rights of the parties? 
A contract may be varied by a new contract, or the strict performance 
of it may be waived. In tbe présent case the évidence discloses no new 
considération for the change in the manner of discharging. The gain 
was wholly with the consignées. They were, under contract, to furnish 
a wharf, with suflScient depth of water. It did not suit their convenience 
to do this. They selected the slower and more expensive process of 
lightering. If, therefore, the contract of the charter-party and Mil of 
lading ceased to operate in lerms, this must be the resuit of a waiver on 
the part of the bark, or her agents. Was there such a waiver? 

The bark arrived in port in due season. She reported herself, and 
had the right to discharge at a proper wharf. The consignées alone 
could sélect such a wharf. If they neglected or omitted so to do, she 
could reftise to discharge, and could charge demurrage. Hawgood v. 
One Tbmmnd Three Hxmdred and Tm Tons, 21 Fed. Rep. 681. But this 
involved delay and litigation. Ships are not built to ride at anchor. 
They are instruments of commerce. They fulfill their purpose in going 
from port to port. Litigation should always be avoided, if possible. 
The master owed it to bis employers to discharge cargo, and free them 
and himsdf from the extraordinary responsibility of a carrier. The con- 
signées wanted their property. The stipulation for a wharf, immediately 
on arrivai, was not insisted on. It would not be just, however, to put 
upon the ship the burden and expense of this change; nor can we suppose 
that, under the circumstances, the master assumed them. He was bound 
to discharge bis cargo in 10 days, unless prevented from doing so bythe 
act of the consignées. He may well bave supposed that, if the conven- 
ience of the consignées required the discharge of cargo by lighters and if 
this caused delay, they would pay for it. They had guarantied a certain 
depth of water. To assist their guaranty they kept the ship in the 
stream, and there took out cargo. Was it unreasonable to conclude that 
they would bear the resuit. 

A party is presumed to waive a right when his acts are whoUy incon- 
sistent with the assertion and exercise of the right. See PhiUips & Colby 
C. Co. V. Seymour^ 91 U. S. 651. The master is not responsible for 
the delay occasioned by the act of the consignées. Having been eight 
days in the stream, and during that time having discharged some 398 
tons, the bark, on twenty-first February, went up the Ashley, to the 
wharf dèsignated. There the master engaged as his stevedore the super- 
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mtendent of the Ashley Phosphate Company, (the respondent,) and 
proceeded to discharge the remaining 300 tons. Eight of the ten lay- 
days had been consumed. The master was bound for two more days, 
and, by the custom of the port, he should discharge at least 70 tons per 
day. She got up the river on 21st, in a rain. The 22d is a public holi- 
day by statute in South Carolina. This is not a lay-day. The case 
quoted by libelant {The Tangier,2Z How. 44) décides that Thanksgiving 
day was a lay-day. But that was a day of voluntary observance, not a 
holiday by statute. Besides this, the master and the consignées both 
agreed not to work on the twenty-second of February. On 23d and 24 th 
the ship discharged 138 tons. On 25th, 26th, 28th, the rest of the 
cargo was discharged. The 27 th was Sunday. For thèse three days 
the respondents must pay demurrage, 
Let decree be entered accordingly. 



The Cherokee.' 

(DtBtrîet Oowrt, D. South Carolina. March 2?, 1887.) 

Saivasb— Suit to Rkcovbh— Pleading — Atermbnt of Ownebship. 

In a suit for Balvage, the libelant must allège speciflcally, and in a distinct 
article, who are the owners of the vessel alleged to hâve rendered the service 
in question. Ownership is, in a suit of this character, a material fact, and 
may become of essential importance to the respondent. 

In Admiralty. Hearing on exceptions to libel. 
Mitchéti <fc &mith,, for libelant, 
Bryam & Bryan, for respondent. 

SiMONTON, J. This is a motion, in the nature of a demurrer, as to 
the sufficiency of the libel. The libel begins in thèse words: "The libel 
of Thomas Young, owner of the steam-tug Monarch, of Charleston, for 
himself and ail others, entitled against the S. S. Cherokee, in a cause 
of salvage, civil and maritime, allèges as follows: i^îrat," etc. Nowhere 
in the allégations following this heading is it stated that Young is the 
owner of the tug Monarch; nor is bis name mentioned or bis ownership 
alluded to again. Upon this point respondent excepta to the libel. The 
ownership of the tug is a material fact, and it may become of essential 
importance in the protection of the respondent in obeying the decree of 
the court in this case. It should therefore be alleged in a distinct arti- 
cle, (Rule 23d, Adm.,) so that respondent may traverse it, if he be so 
advised, or at least may require proof of it. Even if this has not been 
adopted as the universal rule, it is better pleading, and this will be ob- 
served hereafter within this jurisdiction. It conforma to the opinion of 
the suprême court in McKinîay v. Mmrish, 21 How. 348. 

The libelant wiU amend his libel to meet this objection. 

> Beported by Théodore M. Btting, Eaq., of the Fhiladelphia bar. 
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Lawton V. BuTcp. 

{Gireuit Court, 8. D. Qeorgia, E. D. February 82, 1887. V 

RuMOVAii op Caubbs— Remand BY Consent. 

Where a removable suit has been properly remored under tbe act of March 

3, 1875, from a state court into this court, the consent of parties cannot au- 

thorize tbis court to remand tbe. cause to tbe state court. 
(SyUabus by the Court.) 

Action on Note. Kemoyed from state court. Motion to remand. 
Dmmark <fc Âdams, for plaintiff. 
Garrard & Mddrim, for défendant. 

Speeb, J. Thisis a motion to remand a cause to the state court by 
consent of parties. From the record it appears that the plaintiff com- 
menced his action against the défendant in the state superior court, on 
a promissory note for $1,110.07, payable to Charles F. Stubbs or 
bearer. It is alleged in the déclaration that, after itë maturity, Stubbs 
"indorsed, duly assigned, trahsferred, and delivered" the note to the 
plaintiff, a non-resident. The défendant filed, with pther pleas, a plea 
in the state court, alleging that the plaintiff is not, and never was, the 
true owner of thç note sued on, and that it is necessary, for the protec- 
tion of the défendant, that the title of the holder of the note be inquired 
into. The plaintiff then had the cause removed to this court, under the 
act of March 3, 1875, alleging in his pétition that, at the tinie the action 
was commenced, he was, and still is, a citizen bf the state of SoUth 
Carolina, and the défendant a citizen of the state of Georgia. The 
transcript of the record from the state court was filèd in the clerk's 
office of this court, June 25, 1886. An order in the following terms, 
and signed by counsel for both parties, is now presented to the court 
for its signature: 

"Upon motion and consent of plaintiff and défendant, it is ordered by the 
court that said cause be, and the saine is hereby remanded, to the state court." 

I do not think this court bas the authority to make the order. When 
a cause is properly removed to this jurisdiction, under the act of March 
3, 1875, the jurisdiction of the state court is finaUy determined. It 
ceases to exist. Further proceedings by it would be coram non judice. 
New York Sûk Manufg Co. v. Second Nat. Bank, 10 Fed. Rep. 204; Shaft v. 
Phoenix Mut. Life Ins. Co., 67 N. Y. 544. The authorization to remove 
a cause from the fédéral to the state court is expressed as folio ws: 

"Where it shall be made to appear, to the satisfaction of said circuit court, 
at any time after such suit has been removed thereto, that such suit does not 
really and substantially involve a dispute or controversy properly within the 
jurisdiction of said circuit court, or that the parties to said suit hâve been im- 
properly or collusively made or joined, either as plaintifEs or défendants, for 
the pui'pose of creating a case cognizable or removable under this act, the said 
circuit court shall proceed no further tberein, but shall dismiss or remand it 
to the court from which it was removed, as justice may require." Act March 
3, 1875. § 5, (18 St. U. S. 470.) 
v.30F.no.9— 41 
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The jurisdiction of the state court is extinguished by the removal of 
the cause, if it be properly rériioved. ïhe jurisdiction then is in this 
court precisdy as if it had <îon;fmenced hère, and this court cannot give 
it status anew iu the state court, without express authority of law so to 
do, aod there is no such warrant in the act of congress. This court 
WOUI4 hâve as much right to transfer to the state court âny other case of 
which it had jurisdiction by consent of. parties. ' The consent of parties 
cannot empower the court to do that which it has no jurisdiction to do, 
with ,relation to this or any other application. ïhe case may be dis- 
misâëd hère, and commenised ânew in the state court, but to remand it, 
is quite another proceeding. Had this case been brought to this court 
from an inferior judicature, or from a member of the same gênerai sys- 
tei»,,. it might be that an équivalent motion " by consent" could be 
gr^nted. The state court, ho we ver, is entirely îndependeiit of this court, 
aiid, as a conséquence, wé will nOt présume to plUce a cause upon its roU, 
even thoiigh counsel ask it.' 

Counsel for plaintifif propose to sustain the consent order by an ad- 
mission of record that the agsignment of the note . to the plaintiff was 
made after maturity, for the pùrpose of conferring jurisdiction upon this 
court; but they will not admit, nor hâve they any reiason to believe, that 
the transfer was improperly or coUusively made, or inade without a val- 
uable Consijieration. The admission does not appear to strengthen the 
applicatiO|ii. jA^ona jfîde conveyance of property in controversy, for the 
express pm;pose of conferring g urisdiction, or the transfer of a note for 
that purpo^e, is no ground for remanding a removed cause. Hoyt v. 
Wright, 4 Fed. Rep. 168; Laniiing y. Lockett, Il Fed. Rep. 814; Lex- 
ingtonv. BuÛer, 14 Wall. 282; Bushridlv. Kennedy, ^ Wall. 387; Green 
V. OiMtord, 23 How. 484; Ohickaming v. Carpenter, 106 U. S. 663, 1 Sup. 
et. Rep. 620. The transfer mUst be actual, and not merely colorable. 
Farmington V. PiUsbury, ll4 U. S. 138, 5 Sup. Ct. Rep. 807. 

The only légal ground suggested by counsel for défendant which could 
sustain the motion tb remand is that the transfer of the note to the plain- 
tiff was without considération, aijd merely colorable, that he might ac- 
quire a standing in the court to ehable him to prosecute in the interest 
of the résident payée. But to this the plaintiff 's counsel will not agrée. 

The motion to rerûandby consent is denied. 
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Maynabd, Assignée, etc., v. Gbeen and others, Ex'rs, etc. 
{Giircvit Oowt, S. D. New York. April 13, 1887.) 

E<iUITT— StJPFLEMBNTAl BlLIr— ACCOUNTTHO. 

A. brought abill inequityagainst B., allegingthat A. and B. wère partners; 
that an attempt was made to incorporate, but the incorporation was not per- 
fected, and the business continued to be carried on as a partnership; that 
certiflcates of stock were issued for the purpose of distributing évidence of 
the ownership of the property among the parties interested; that A. pledged 
to B. certain of the certiflcates of stock for advances made by B.; that said 
advances were in reality advances on account of A.'b share of the undistrib- 
uted profits in B.'s hands, and that the pledges were void; and prayed for a 
partnership acconnting, and that the pledges be declared void. ' An ainend- 
ment to the prayer of the bill was allowed, to enable the plaintifiE to redeem 
the stock, in case the court should find that the corporation was duly organ- 
ized, and that the pledges were valid. Held, that a supplemental biU, aver- 
ring that there was a corporation, and alleging facts relating to its manage- 
ment, such as were claimed to entitle plaintifE to hâve the funds of the 
corporation, (which were in B.'s hands at his death,) divided between the 
stockholders, would not be allowed to be flled, although the facts alleged oc- 
curred subséquent to the flling of the orignal bill, as it made a case in antag- 
onism to the case made by the original bill. 

Frandè 0. Barhw and Charles W. Wetmore, for plaîntiff. 
James C. Carier and Frank E. Smith, for défendant. 

Shipman, J. This is a motion to amend the bill, and to file a sup- 
plemental bill. The facts in the case are stated in the opinion of the 
court in Maynard v. TMm, 28 Fed. Eep. 68& The original bill was 
based upon the theory that the relations between Mr. Wetmore and Mr. 
Tilden were those of partners, but that, for the purpose of distributing 
évidence of the ownership of the property among the parties interested 
therein, certiflcates of stock were issued; that the loans and advances of 
Mr. Tilden were advances made on account of Mr. Wetmore's share in the 
undistributed profits of the business; and that the pledges were void. 
The bill prayed that the pledges should be declared void, that the de- 
fendant should account in regard to the copartnership deaJings, and 
should pay the plaintifif whatever might be found due upon a settlement 
of the account. The court found that the relations between Messrs. Wet- 
more and Tilden were those of the only actual stockholders of record in 
a corporation, and that valid and unredeemed pledges of its stock had 
been made by Mr. Wetmore to Mr. Tilden individually, and as trustée 
for the corporation. 

The plaintiff contended that if the iron mine was a corporation, y et 
that its funds could be divided in this suit between the plaintiff and Mr. 
Tilden, inasmuoh as the latter had reduced nearly ail the assets of the 
corporation into money; held the money in his own name; the two were 
the only stockholders of record; there was merely a nominal board of di- 
rectors; the corporation had ceased to do business, and had a bare légal 
existence. The plaintiff was permitted to amend his bill so as to ask 
that in the event that the court should find that the corporation was 
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duly organized, that the property was transferred to it, and that the 
pledges, or any of them, were valid, tbere should be an ascertainment 
of the amount due upon them, and a decree for the rédemption of 
the pledged stock; but it wassaid that it was not possible, underthebill, 
to direct the division of the money of the corporation in the possession 
of Mr. Tilden,. oq, the ground t|faat he and the plaintifif were the only 
stockholders, and that the directoire had only a nomiiial existence. 

If a corporation has parted with ail its property, and has been deter- 
mined to be extinct, and there are funds belonging to the stockholders 
in the hands of the défendant, as was the case in Cramer v. JBird, L. R. 
6 Eq. 143, a stockholder can bring his suit against the défendant for re- 
lief, without asking the corporation to act; but when the corporation is 
an existing one, having property in its own name, and is capable of su- 
ing, the plaintiff cannot sue a co-stockholder individually, for the por- 
tion of the funds of the corporation in his hands which would belong to 
the plaintiff upon a division of the moneys of the corporation among the 
stockholders, it being a right of action existing in the corporation itself, 
unless the bill avers a state of facts whieh pre vents the corporation itself 
from commencing the suit, and which compels the plaintiff to take the 
initiative such as are specifîed or referred to in Hawes v. Oakkmd, 104 
U.S. 450. , , - 

While the plaintiff claims thaf the facts in this case, which are stated 
in the former opinion, fully show that the corporation is, through its in- 
ertness, oppresfeivèly managing the funds in such a way as to violate the 
rights of the plaintiff; y et, if the appropriate allégations should be intro- 
duced by way of amendmént, the theory of the original bill would be 
destroyed, and a new bill, upon a state of facts entirely at variance with 
those in the original bill, woUld be substituted,^a course which, under 
the form of an amendmént, would' tnake a new and différent case, in vio- 
lation of the principles announced in Shields v. Bœrrow, 17 How. 130; 
Hardin v. Boyd, 113 U. S. 766, 6 Sup. Ct. Rep. 771; and Richmond v. 
Irons, 7 Sup. Ct. Rep. 788. 

In allowing the' amendments which were suggested in the former opin- 
ion, the court went as far as it could go to save the bill, and to prevent 
the expensive litigation from beihg entirely fruitless. It was thought 
that the Iron Mine, a Michigan corporation, created under the authority 
of the state of which the plaintiff is a citizen, could be considered, un- 
der the peculiar circumstances of the case, (the real controversy being 
between the two stockholders, and the corporation being a mère shell, 
but whose présence in the case was useful for ministerial purposes,) while 
a necessary — a formai — party in the amended bill to ascertain the amount 
due upon the pledges to Mr. Tilden individually and as trustée. Walden 
V. Skinner, 101 U. S. 589. Whether service can nowbè made upon the 
corporation, under the récent statute of March 3, 1887, 1 do not décide. 

The plaintiff now asks leave to file a supplemental bill, and set up the 
facts which took place after March 4, 1881, the date of the filing of 
the original bill. Thèse facts are the mère nominal position of the di- 
rectors towards the corporation, their neglect of their duties, their colla- 
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sion with Mr. Tilden in his injurions acts, the cessation of the business 
of the corporation, the conversion of its property into money, and its 
incapacity to résume business. The prayers are that the executors of 
Mr. Tilden account as trustées for ail moneys of the Iron Mine for which 
he waa chargeable at the time of his death, that the said moneys may be 
divided between the plaintiiF and the said executors as stockholders, and 
that, out of the plaintifPs share thereof, the indebtedness for which said 
5,333 shares are held may be paid, and the balance reniaining may be 
paid over to him. 

The ground upon which this application is made is that the facts 
which pointedly show the complète control which Mr. Tilden took of 
the business and property of the New York Mine, and his improper con- 
duct towards the corporation and his co-stockholder, and the négligent 
and destructive manner in which the directors permitted him to manage 
the property, occurred after May, 1883, and that facts which took place 
after the suit was brought cannot be inserted in the bill by amendment, 
but must be made the subject of a supplemental bill. Premising that 
thc' prayer of the bill could not be granted to its full extent, because the 
plaintiff and Mr. Tilden's executors are not the only parties in interest, 
for Peter White bas a first lien upon 1,000 shares of stock, the certifi- 
cates of which he holds, the question is whether a supplemental bill will 
lie in favor of the plaintiff, against the executors of Mr. Tilden, to recover 
from them the moneys of the corporation, for which he was chargeable; 
the biU making proper averments of the fraudulent and négligent acts of 
the directors, and their neglect and refusai to do anything in behalf of 
the corporation. 

A supplemental bill is generally filed to state facts which occurred 
after the suit was brought, and which compel an altération or a modifi- 
cation of the relief which was originally sought. It may also be filed to 
supply a defect in the original bill, which was not discovered in time for 
amendment. To a certain extent, relief of a différent kind or on a dif- 
férent principle from that which was sought in the original bill may be 
sought in a supplemental bill, and a new and différent case may be in- 
troduced. Story, Eq. PI. §§ 333, 351&. But the illustrations which are 
found in the reported cases of the kind of new relief which may be 
sought, and the kind of a new case which may be introduced in a sup- 
plemental bill, are very différent from the new case which the plaintiff 
desires to make. In the permitted instances, the new case was some- 
thing which had a near relation to, or a natural connection with, the 
original bill, and the relief was a modification or an enlargement of the re- 
lief which was originally sought. 

In this case the amended bill sets up a partnership, and invalid pledges 
of an interest in future partnership profits under the form of pledges 
of stock, and prays for an account and a decree that the pledges are in- 
valid; but if the court should find that there was a corporation, and that 
the pledges were valid, it prays for an ascertainment of the amount due 
upon them. Theamended bill makes no averment of the existence of the 
corporation. The supplemental bill avers that there was a corporation; 
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that ita président and treasurer niana;ged its affairs in an oppressive and 
inéquitable manner, and kept its moneys in iiis own name; that the nomi- 
nal board of direotors colluded with him, and refused to take remédiai 
measures; and asks that the funds of the corporation which were in his 
hands at the time of his death' may be divided between the plaintiff and 
hia executors, and that the plaintiffs share may be applied in payment 
of the debts for which the stock was pledged. 

This is not only a departure from the amended bill, but the new posi- 
tion is in antagonism to the amended bill. Without asserting that a sup- 
plemental bill can never make a wider departure from the original bilî 
than would be permitted in an amended bill, if the new facts had oc- 
curred in time for amendment, and the amendments had been seasonably 
applied for, it seems pkin that this supplemental bill is demurrable, te- 
cause it is not, in any proper sensé, a supplemental bill, but makes a 
new case, which is in opposition to the case made by the original bill. 
The difiBculty is that the original bill was brought upon a supposed state 
of facts which did not exist, and that, unless législation shall permit a 
more radical System of amendments of bills in equity than now exists, 
it is not allowable, under the form of a supplemental bill, to set up a 
class of facts which are at complète variance with and antagonistio to the 
facts which were alleged in the original bill as the ground of recovery. 

The motion for leave to file a supplemental bill is denied. The amend- 
ments as asked for are allowed, with the omissions of the words in the 
sixth folio of the third page, "or should hâve been applied," and the 
words, "or which ought to hâve been applied," the omission of the fig- 
ures "5,333" in the seventh folio upon the fourth page, and the substitu- 
tion of thé figures "4,000" in lieu thereof, and the omission of the prayer 
for payment of a balance due to the plaintiff in the same folio. 



CoAST-LiNE R. Co. V. Mayob and Aldeemen of THE Cny OF Savannah. 
(Circuit Court, 8. J). Georgia, E. J). February 8, 1887.) 

1. STKEBT-RAiLWAy CojiPANiES— Agkbbment AS TO Paving Streets— Contbact. 
A city ordinance, authorizing tlie construction of a street railway, contain- 
ing, with many other mutual stipulations, tliis clause, "in the event of the 
paving by the city of the whole or any portion of the street used by said rail- 
way Company, the portion of the tracb between the rails shall be paved and 
kept in good order and thorough repair by the company at its own expense 
and coat, " which stipulations are assented to by the railway company, and 
the railway constructed thereunder, is a contract between the city and the 
railway company. 

a. Same— Extension op Duty to Pave— Constitutional Law — Code Ga. § 1682. 
An act of the législature of the state made thereafter, authorizing the mayor 
and aldermen of the city to compel the railway company to pave, not only 
between its tracks, but three f eet on each sida of the track, impairs the obli- 
gation of the contract. The Code of Georgia (section 1682) reserves to the 
state the right to withdraw the franchise of the railway company, and that 
réservation places under législative control ail rights, privilèges, and immu- 
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nitîes derived by its charter directly f rom the state; but the state bas no con- 
trol over vested rights and interests, acquired by the company, and not con- 
stituting a part of the actof incorporation.* 

8. Samb— Obligation of Contracts. 

Where the corporation has made contracta, valid under the laws of the state 
at the time they were made, the state cannot unmake them, or impose other 
or différent terms on the corporation, to its injury, and for the benefit of the 
other contracting party.* 

4. Samb — Geobsia Aot of Seftbmbeb 5, 1885. 

The act of the gênerai assembly of the state of Georgia_, approved by the 
governor September 5, 1885, so far as it attempts to authorize the défendants 
to compel the complainants to pave three feet on each side of their tracl:, is 
declared to be invalid and of no effect, as in Tiolation of section 10, art. 1, of 
the constitution of the United States. 

{SyUabus by (he Court.) 

In Equity. Bill for injunction. Demurrer. 

Jaa. AtMns, for complainant. 

H. 0. Qunningham, for respondent. 

Speeb, J. The duty to adjudge the questions presented by thîs argu- 
ment is at once grave and délicate. In their détermination is compre- 
hended the effect of the organic law upon the validity of a législative act 
of the state. The court has, it trusts, a clear and ample appréciation of 
the high and solemn duty imposed upon it by the constitution in cases 
of this Character, and proceeds to its discharge not until it has carefuUy 
considered the forcible arguments of counsel, and as carefuUy examined 
every authority cited, and the opinion of every text-writer to which ref- 
ence has been made. 

The Coast-Line Railroad Company was chartered by an act of the légis- 
lature of Georgia, October 10, 1868, which was amended August 20, 
1872. Its corporators were authorized "to construct a railroad from such 
point, in the city of Savannah, as may be authorized by the mayor and 
aldermen, to any point or points on Wilmington island." Acts Gen. 
Assem. Ga. 1868, p. 115. Thereafter the mayor and aldermen desig- 
nated the initial point in the city of Savannah, viz., the intersection of 
West Broad and Broughton streets. On September 28, 1873, the city 
adopted an ordinance, indicating the route for the railroad from the initial 
point "along the center of Broughton street," etc., with many terms and 
conditions to be complied with by the company, and others by the city. 
The clause concerning which the présent controversy has arisen is in the 
foUowing language: 

"In the event of the paving by the city of the whole or any portion of the 
Btreets used by said railroad company, the portion of the track between the 
rails shall be paved and kept in good order and thorough repair by the com- 
pany, at its own expense and cost." Kebarrer's Digest of City Laws, p. 154. 

'A law Imposing penalties on certain corporations is nnconstitutional as to tho>ie 
holding antécédent charters. Tripp v. Pontiac, etc., Co., (Mich.) 32 N. W. Bep. 907. 
Kespecting the application of the constitutional inhibition of laws violating the obliga- 
tions of contraot see Com, v. Jones, (Va.) 1 8. E. Rep. 84, and note; Willis v. Miller, ÙS 
Ped. Eep. 238; Saginaw Gas-Light Co. v. City of Saginaw, 28 Fed. Kep. 529, and note. 
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The Company accepted the terms tendered by the ordiuance, and con- 
structed, and since that time ,hàs operated, the railroad in accordance 
therevvith. It is an ordinary surface street railway. 

On September 5, 1875, the législature of Georgia authorized the mayor 
and aldermen of the city of Savannah to pave the streets of the city, with 
the power to assess two-thirds of the cost on the real estate abutting on 
the streets improved; and in section 2 of the act provided further that 
any street-railroad company, having tracks running through the streets 
of said city, shall be required to ûiacadamize or otherwise pave, as the 
said mayor and aldermen of the city of Savannah may direct, the width 
of its tracks, and " ihrea feet on each side of every Une. of track nom in me, or 
that -may h&reafter be constructed by suc/i company." 

On the seventeenth and tvventy-fourth days of March, 1886, the city 
having determined to paye Broughton street with asphaltum, directed 
the railroad company to pave, not only between the rails of the track, 
but for three feet on each side of the rails, and tfae company refusing to 
pave otherwise than between the tracks, the city laid the additional pave- 
ment, and, pn the seventeenth day of December, 1886, under the pro- 
visions of section 5 of the paving act of September 5, 1885, summarily 
issued an exécution, which has been leviedon the road-bed, right of way , 
and superstructure of the railroad lying between Abercorn and West 
Broad streets, and bas advertised it for sale to coUect the sum of $3,685.50, 
expended by the city in the construction of that portion of the pavement 
in controversy. The company, on December 3, 1886, filed in this court 
their bill, averring the foregoing façts, and charge that the act of the légis- 
lature of September 5, 1885, and the ordinances of the city passed there- 
under, are in violation of section 10, art. 1, of the constitution of the 
United States, which provides tha,t "no state shall pass any bill of attain- 
der, ex post facto law, or law impairing the obligation of contracta, "and they 
pray that the act be declared invalid, and that the city authorities be 
enjoined from proceeding with the levy and sale. To this bill the city 
has filed a gênerai demurrer, upon the argument of which this décision 
is made. It is insisted by the city that the act of September 5, 1885, 
is authorized by the réservation by the state of the power to withdraw 
the franchise of a private corporation, unless such right is expressly 
negatived in the charter. Gode Ga. § 1682. 

While other questions were mentioned in the argument, it is évident 
that the true test of the validity of the act is to be found in the déter- 
mination of thèse questions: (1) Is the ordinance of September 29, 
1873, a contract? (2) If a contract, does the act of September 5, 1885, 
impair the obligation of the contract? (3) If it does, is such impairment 
authorized by section 1682 of the Code of Georgia, empowering the lég- 
islature to withdraw the franchise of a private corporation, considered 
with the constitutional inhibition to the state relative to enactments im- 
pairing the obligations of contracts? 

First. That the ordinance of the city , authorizing the construction of the 
railroad, is a contract between the two corporations, in the opinion of the 
court, is scarcèly susceptible of doubt. Had permission been given by 



COAST-LINB R. CO. V. CITY OF SAVANNAH. 649 

the city simply to build the road, without considération, and had the 
Company in good faith built it accordingly, it would hâve been a con- 
tract, more properly perhaps a grant, which, în légal effect, Mr. Jus- 
lice Blackstone tells us, "differs in nothing from a contract." A grant, 
in its own nature, amounts to an extinguishment of the right of the 
grantor, and implies a contract not to reassert that right. A party is 
always estopped by his own grant. Fktcher v. Peck, 6 Cranch, 87-136. 
But this contract was made with fuU considération. Its stipulations 
were mutual and valùàble. It is quite clear that the city desired the 
railroad as decidedly as the company desired the privilège to build it. 
If permission was granted by thç ordinance to construct the railroad, it 
was stipulated that corresponding benefits should accrue to the city. 
And, indeed, so désirable to the city was the railroad, that the company 
was given an exemption from taxation for fotir years; and yet it is not 
necesëary to the validity of the contract that the considération should be 
a benefit to the grantor. It is sufficient that it import damage or losS, 
or forbearânce of benefit, or any act done or to be done on the part of the 
granteè. Opinion of Mr. Justice Stoey, Dartmouth OoUegé Case, 4 Wheat. 
684. 

Secondly. It is equally undeniable that the act of September 5, 1885, 
impairs the obligation of the contract. The obligation of a contract con- 
sists of ite binding force on the party who makes it. Cooley, Cîonst. 
Lim. 285. The city of Savannah and the railroad company, by virtne 
of their respective charters, had the power to contract, and they did con- 
tract. They contracted in thèse words: 

"In the event of the paving by the city of the whole or any portion of the 
Btreets used by said railroad company, the portion of the track between the 
rails shall be paved and kept in good and thorough repair by the company, 
at its own expense and cost." 

. This was the limit of the paving to be done by the company. "Ex- 
pressio unius est exdusw aUerms." This maxim is never more applicable 
than when applied to the interprétation of a statute. In constming 
this contract, it is the necessary presumption that the railroad company 
agreed, in considération of the privilèges granted it by the city, to pave 
between its tracks, and no more ; and this obligation is as binding on 
the city as it is on the company. Therefore a subséquent act of the 
législature, requiring it to pave a latéral addition of six f eet, bears on 
the contract to the advantage of the city, and to the injury of the com- 
pany, and "impairs the obligation." 

It remains to be determined whether the act of the state législature, 
and the city ordinance in pursuance thereof , are valid. Fortunately for 
the proper adjudication of this most interesting question, the reports of 
the highest appellate tribunal of our countr)', a tribunal at once re- 
nowned for the majesty of its jurisdiction, the enlarged and splendid 
comprehensiveness of its knowledge, and the perspicuous lucidness of 
statement with which its décisions are pronounced, abound in cases 
upon the provision of the constitution by which the vahdity of this act 
must be tested. The power of the state to repeal, suspend, alter, or 
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modify a charte' is fully concetjed in repeated décisions. Every possi- 
ble presumption is in favor of tbe validity of the statu te, and this con- 
tinues until the contrary is sho wn beyond a rational doubt. One branch 
of the government cannot encroaqh on the domain of another without dan- 
ger; but neither the state nor the United States can interfère with private 
rights, except for legitimatë govemmental purposes; and it is not legiti- 
mate for any purpose for, a state to pass any law impairing the obliga- 
tion of a contract. The réservation of the state to withdraw the fran- 
chise of this railroad cannot be disputed, and that réservation afFects 
the entire relation between the state and the corporation, and places un- 
der législative control ail rights, privilèges, and iramunities "derived by 
ita charter direçtly from the state." Tondinson v. Jessup, 15 Wall. 458. 
But rights and interests acqu^red by the company, not constituting a 
part of the contraqt of incorporation, stand upon a différent footing. 
RaUroad Go. v. ilfame, 96 U. S. 511. It is compétent for the state, in 
the exercise of its reserved power, (Code, 1682,) to alter the act incor- 
porating the company in ail particfllars constituting the grant to it of 
corporate rights, privilèges, and immunities. Thèse flow from the state, 
and should properly be kept under its control. But where the corporation 
bas, by contract or otherwise, acquired vested rights, it is not compétent 
for the législature to take themaway. The state cannot undo what has 
already been done. It cannot unmake contracts that hâve already been 
made. All.such rights of the corporation legally acquired are equally 
beyond législative interférences,. , MUhr v. State, 15 Wall. 478; Ckm. v. 
E^ex Go., 13 Gray, 239; Hdyoke Go. v. Lyman, 15 Wall. 500; Sinhing 
Jïltnrf Oiseg, 99 U. S. 700. . 

The case of Chicago y, Sfi^àon, 9 ,Wall. 50, is a case very much in 
point. It was the case of a stireet railway seeking to enjoin the collec- 
tion of an assessment against the company for curbing, grading, and pav- 
ing. The çommon council had passed an ordinance, by which they 
granted to the company permission to lay , for 25 years, a single or double 
track of railway, upon certain conditions, very like the conditions in the 
contract novv bpfore the court. It embraces the following clause, (the 
seventh section:) 

"The said company shall, as respects the grading, paving, macadamizing, 
fiUing, or planking the streets, or parts of the streets, upon whioh they shall 
construct their said railways, or any of them, keep eight feet in width along 
the Une of said railway, on ail the streets wherever one track is constructed, and 
sixteen feet in width along the Une of said railway where two tracks are 
constructed, in good repair and condition during ail the time to which the 
privilèges hereby granted to said company shall extend, in accordanee with 
whatever order or régulation respecting the ordinary repairs thereof may be 
adopted by the common council of said city. " 

It appears from the statement of facts in that case that, after this 
contract was made, and carried into exécution by the railway company, 
and up to the year 1866, the common council passed several ordinances 
for curbing them with curbstone, grading and paving them with wooden 
blocks, knoWn as the Nicholson pavement. Under none of thèse, how- 
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ever, was the railway property of the street railway corporation assessed, 
except under one passed in the year last namèd. Atthattime a spécial 
tax or assessment of $28,677 was imposed upon the property of the 
railway company, and the collection being threatened, one Sheldon, a 
large stockholder in the company, — the company itself having declined 
to act, — filed a bill in the circuit court to enjoin the collection, and the 
court enjoined it accordingly. From that decree the city of Chicago 
carried the case to the suprême court; the main question being whether, 
under their contract to keep the road ior a certain number of feet "in 
good condition and repair," the company could be made to pay for what 
was a new curbing, grading, and paving altogether." The following ex- 
tract is from the opinion of the court, delivered by Mr. Justice Nei^on: 

"It is asserted, on the part of the railway company, that, by the true con- 
struction of their contract, they are exempt from the assessment made upon 
their property; and the seventh section of the ordinance of May 23, 1859, is 
referred to and relied on in support of this construction. That section pre- 
scribes the obligations and duties of the company, in respect to the condition 
and repairs of the streets during the whole period of the running of the con- 
tract, and imposes certain burdens upon it as to repairs, from which, to their 
extent, the city or adjoining owners of lots are relieved. It is insisted that 
this provision was intended, and so understood by both parties, as regulating 
the whole subject as respects improvements of the streets oceupied by the 
company, and to flx in the contract the extent of their liability. The language 
of it is somewhat peculiar, and it cannot be weli denied but that a fair and 
reasonable interprétation favors this view. It is as follows: ' The said com- 
pany shall, as respects the grading, paving, maeadamizing, filHng, or plank- 
ing of the streets, or parts of the streets, upon which they shail construct 
their said railways, or any of thera, Iceep eight feet in width along the line of 
said railway on ail the streets where one track is constructed, and sixteen feet 
in width along the line of said railway where two tracks are constructed, in 
good repair and condition.' Now, it is quite clear that the above récitals em- 
brace the whole subject of improvements of the streets, and that it was 
présent to the minds of the parties when entering into the stipulation respect- 
ing repairs that followed. And this being so, it is rlifflctilt to deny but that 
thèse stipulations were made as flxing the proportion or share of thèse gên- 
erai improvements which should be imposed on the company, namely: They 
should keep in condition and repair eight or sixteen feet, as they used a 
single or double traek, along the entire lenglh of the road. They were not to 
grade, pave, macadamize, flll, or plank even the above width or distance, ex- 
cept so far as such work came within the category of repairs. * * * a 
contract having been entered into between the parties, valid at the time by 
the laws of the state, it is not compétent even for its législature to pass an act 
impairing its obligation; mucli less could any décision of its courts hâve that 
effect. A point is made that the législature hâve not conferred, or intended 
to confer, authority upon the city to make this contract. We need only say 
that full power was not only conferred, but that the contract itseH has been 
since ratified, by this body." 

There can be no différence in principle between this case, the author- 
ity of which is controUing in this court, and the case in hand. Hère, 
as there, the clause in the contract, restricting the obligation of the rail- 
way company on the subject of the improvement of streets, "embraced 
the whole subject," and the share or proportion to be borne by the com- 
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pany is fixed by that clause. The agreement was "valid at the time by 
the laws of the state," and it is not compétent, say the suprême court, 
"even for the législature to pass an act impairing the obligation." Much 
stress '.vas laid upon the authority 0/ the railroad tax cases i'rom Georgia, 
where the power of the législature to place additionai taxation upon cer- 
tain railroads was sustained by the suprême court of the United States. 
But the whole subject of taxation is one peculiarly belonging to the sover- 
eignty of the states. The exemption from taxation can be withdrawn by 
the législature at any time. That is a question between the législature 
and railroad company. Hère,, however, the state seeks to revoke a con- 
tract made by the company, with the city of Savannah. Railroad Co. v. 
Maine, 96 U, S. 499, before cited, in principle identieal with the railroad 
cases from Georgia, dénies this power. 

This entire subject is exhaustively considered in Mor. Priv. Corp. 
par. 463 et seq., and the authorities there cited, will, I think, fully bear 
out the conclusions hère reached., Upon a review of every authority 
cited by counsel for défendant to support the interférence of the législa- 
ture, it will be found that each case dépends upon spécial circumstances, 
in view of which the sovereignty pf the state can be propérly exercised. 
But there is no warrant found ifor an act which deliberatelj' revokes a 
valid con tract between a private corporation and a third party, where 
rights hâve become vested. This the act of September 5, 1885, seeks 
to do, and it is for that reason held invalid, so far as it attempts to au- 
thorize the mayor and aldermen of thé city of Savannah to compel the 
complainants to pave three feet on each side of their track, or otherwise 
than is stipulated in the ordinance of September 29, 1873, expressing 
the contract between the city and the Coast-Line Railway Company. I 
hold, therefore, that the complainants, upon the allégations of their 
bill, are entitled to the injunction they seek, and the demurrer is over- 
ruled. 
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MùTUAii LiPE Ins. Co. of New York v. Watson, Adinbc, and another. 
(dreuit Oowrt, 8. D. Qeorgia, E. D. Pebruary 28, 1887.) 

L COMPKTBKCT OF WlTKEBS— TRA.NSACTI0K8 VTITH DECEASED PERSON— LlFE In- 

sxmANCH— iSTSitePLBADBB— Code «a. § 8854— Rbv. 8t. U. 8. § 858. 

On the trial of a bill of interpleader, oetween a lif e insurance company and 
the administratrix of a deceased policy-holder, and a clalmant of the fund due 
on the policy, under an alleged assignment, the assignée is incompétent to 
testify to any transactions with the insured in the Ufe-time of the latter, either 
by the law of Georgia, (Code, § 3854,) or Rev. St. U. 8. § 858.» 
S. QAMiNar-"FiTnjBEs"— Delivbry. 

If> under the gnise of a contract to deliver goods at a future day, the real 
intent be to speculate in the rise or fall of priées, and the goods are not tob^ 
delivered, but one party is to pay to the other the différence betweén the con- 
tract price and the market price of the goods at the date flxed for executing 
the contract, the ■whole transaction is nothing more thaa a wager, and is null 
and void; foUowing Irwinv. WïUiar, 110 U. S. 499, 4 Sup. Ct. Rep. 160. 
t. AesiasM^siT—Ckossi ih Action— WsiTUSto. 

An assignaient of à chose in action in Georgia, to bë valid, must be iii wit- 
iùg. ^ .■■ 

4. Intekpleader— GosTs— Damages—Lifb Ihstjrahck-^ode Ga. § S850. , 

Where the agents of a lif e in.surance company show active sympathy_ with 
one who claims. tîxe proceeds of a policy, against the légal représentative of 
the Insured, and refuse to pay any part of the same until such claimant ii 

'Bespecting the admissibilityof testimony conceming transactions with deceased per- 
•ons, gee — 

Monongahela Nat. Bank v. Jaoobos, 3 Sup. Ct. Rep. 219. " 

Robertson v. Mowell, (Md.) 8 Atl. Rep. 278; Carey v. Paîrohild, (Pa.) 9 Atl, 
Rep. 338; Kisterbock v. Launing, (Pa.) 7 AU. Rep. 596; Higgins v. Butler, (Me.) 
Id. 276 ; Buck v. Rich, (Me.) 6 Atl. Rep. 871 ; Jackson v. Payne, (Pa.) Id. 340 ; Brant 
V. Dennison, (Pa.) 6 Atl. Rep. 869 ; Grand United Order Odd Fello ws J. S. Ass'n of Bal- 
timore v. Merklin, (Md.) Irl. 544; Richardsou v. Davis, (Yt.) Id. 287; Palmateer v.Til- 
ton, (N. J.) Id. 105; Warren v. Steer, (Pa.) Id. 4, and note; fieydricks' Appeal, (Pa.) 
1 Atl. Rep. 31 ; Welch v. Adams, (N. H.) Id. 1, and note. 

Crawford v. Moore, 28 Ped. Rep. 824 ; Charlotte v. Soutter, Id. 733. 

Union R. & T. Co. v. Shacklet, (III.) 10 N. E. Rep. 896 ; Lercbe v. Brasher, (N. Y.) Id. 
«8 ; Conklin v. Snider, (N. Y.) 9 N. B. Rep. 880 ; Louisville, N. A. & C. R. Co. v.Thorap- 
flon, (Ind.) Id. 357, and 8 N. E. Rep. 18; Treleaven v. Dixon, (lU.) 9 N. E. Rep. 189; 
•Corner v. Corner, (111.) 8 N. E. Rep. 796; McClure v. Otrich, Id. 784; Vigus v. O'Ban- 
non, Id. 778; In re Wllson, (N. Y.) Id. 731; McConnell v. Huntington, (Ind.) Id. 620; 
Wolfe v. Kable, Id. 656 ; Bamard v. Bamard, (111.) Id. 320;,Freeraan v. Easley* (111.) 
7 N. E. Rep. 856; Kelly v. Burroughs, (N. Y.) 6 N. B. Rep. 109; Spencer v. Robbins, 
<Ind.) 5 N. E. Rep. 726 ; Bbert v. Oèrding, (111.) Id. 591 ; Forgerson v. Smith, (Ind.) 3 N. 
B. Rep. 866, and note; Corning v. Walker, (N. Y.) Id. 290. 

Rhodes v. Pray, (Minn.) 32 N. W. Rep. 86 ; Pendill v. Neubergej-, (Mich.) 31 N. W. Rep. 
177; Donnell v. Braden, (lowa,) 30 N. W. Rep. 777; Harrington v. Samples, (Minn.) Id. 
«71 ; Seligman v. Estate of Ten Èyck, (Mich.) 27 N. W. Rep. 514; Belden v. Scott, (Wis.) 
Id. 356; iâarlow v. Buckingham, (lowa,) 26 N. W. Rep. 58; Cothernian v. Cotherman, 
<Mich.) 25 N. W. Rep. 467; Samson v. Sarason, (lowa,) Id. 233; Brown v. Bell, (Mich.) 
a* N. W. Rep. 824; In re Disbrow's Eatatî, Id. 624; Crowe v. Colbath, (Wis.) Id. 478, 
and note. 

Roche V. Ware, (Cal.) 12 Pac. Rep. 284. 

Brown v. Moore, (S. C.) 2 S. E. Rep. 9; Kennemore v. Kennemore, (8. C.) 1 8. E. 
Rep. 881; Booth v. MoJilton, (Va.) Id. 137, and note; Harper's Adm'r v. MoVeigh's 
Adm'r, Id. 193 ; Hntzler v. Phillips, (S. C.) Id. 502. 

Hill V. Helton, (Ala.) 1 South. Rep. 340; ElUs v. Alford, (Miss.) Id. 156; Harris v. 
Bank ofjaoksonville, (Fia.) Id. 140. 

Harris V. Seinsheimër, (Tex.) 3 8. W. Rep. 807; Gilder v. City of Brenham, Id. 309; 
Worthington v. Miller-s Adm'r, (Ky.) Id. 632 ; Waters v. Davis, (Ky.) 2 Si W. Rfp. 695; 
Parkv. Locke, (Ark.) Id. 696; Bâtes v. Forcht, (Mo.) l S. W. Rep. 120; Hays v. Hay», 
i(Tex.) Id. 895. 
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satisfled, although such claim is for a portion only, it is évidence of bad faith, 
- , in thp ineaning of section 2S50 of the Code of Qeorgia, and the company may 
be proceeded against for 23 per cent, damages, and counael fées. 

6. SaMB— ASSIGHMBNT OF POLICY— STIPULATION. 

And this is especially true where the policy stipulâtes that "the company 

will not notice any assignment of its policy until a duplicata or certifled copy 

j tljereof shall be flled in the çompany's home office, " and where the company 

admits it has no notice of such assignment, and no such duplicate has been 

âled. 

(Si/Uabwi by the Court.) 

In Equity. : Bill for inlerçleader. 
Alex. FrovdJit,{oT ■piaintiA 

Hardeman & Davis, Dessau <& Bartlett, and Oarrard & Méldrim, for de- 
fendants. 

Speeb, J. This is a bill for interpleader. The averments are thàt 
George B.Watson insured his life for the sum of $2,0.00 with complain- 
antg. He diçd on the twenty-thitd day of October, 1886. Several years 
prior to his death, and before his intermarriage -with Sallie E. Watson, 
he indorsed on the policy an assignment in thèse words: 

"I hereby assign my interest in the within policy to J. W. Hinson. 
[Signed] «Geo. JE. Watson." 

After his death, this policy was found among his effects, and was 
taken charge of by Sallie E. Watson, who qualified as his administra- 
trix. She made proof of the death of her husband, but the company 
refused to pay hér unless she would agrée that the sum of $801.73 
should be paid to Hinson, this being the amount to secure which, he in- 
sists the assignment was made^ ■-Hiliia. Watson refused to recognize this 
claim, or the validity of the assignment, and brought suit for the face 
value of the policy, 25 per cent, damages, and $200 counsel fées, under 
section 2850 of fhe Code of Georgia, rélating to refusais by insurance 
cômpaniés tq pày thèir policies when due. Hinson also threatened suit, 
and notified the company not to pay the policy to Mrs. Watson. The 
pr^yeis aré'thô.?e usual in ; bills bf interpleader. An prder has been 
passed, permitting the company to pay into court the sum of $2,000, 
which they admit to be due on thé policy, and the actions at law hâve 
been enjoined tb await the détermination of this cause. 

The questions to be determined are: Mrst. Is the demand of Hinson, 
and the aljeged assignment of the policy to secure the same, valid? 
Certain oral' and ^'ritten évidence has been introduced, subject to the 
décision pfth.e court as to ite eprapetehcy, and the testimony of Hin- 
son, taken before the examiner, is ofifered. This is objected to by Mrs. 
Watson,,and spçtiop 858 of the ^eyised Statutes iscited. It provides: 

"Iri thecourfeof the United States no witness shall beexcluded in anyac- 
tion on acpouQtof color, or, jn a'iiy civil action, because lié is a party toor in- 
terested iri the issue tried ; proVidëd' tliat, in actions byùr' against exécuteurs, 
admiqistratQrSji or guardians, ,iu wliich judgment mayjbè rendered for or 
against them, neither party shall be allowed to testify against tlie othèr as to 
any transaction with, or statement by, the testator, intestate, or ward, unless 
called to testify thereto by the opposite party, or required to testify thereto by 
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the court. In ail other respects, the laws of the state in whîch the court is 
held shall be the rules of décision as to the competency of witnesses in the 
courts of the United States in trials at commun law, and in equity and ad- 
miralty." 

The attitude and charaçter of the parties before the court places them 
within the opération of this rule of évidence. Mrs. Watson is the ad- 
ministratrix of the estate of her deceased husband. J. W. Hinson is 
pressing for what is équivalent to a judgment against the estate for $801 . 73 , 
with interest. Manifestly, congress felt that the gênerai rule, permitting 
parties to testify on their own motion, was disadvantageous to the repré- 
sentatives of deceased persons. JPage v. Bumstine, 102 U. S. 668. The 
rule is practically the same in Georgia. Code, § 3854. This provides 
that, "where one of the original parties to the contract or cause of ac- 
tion in issue or on trial is dead, or is shown to the court to be insane, or 
•where an executor or administrator is a party in any suit on a contract 
of his testator or intestate, the other party shall not be permitted to tes- 
tify in his own favor." Flmimoy v. Wbotm, 71 Ga. 168. He may tes- 
tify as to facts which do not confront the interests of the dead man's 
estate wher^ the testimony of the latfer, if in life, might protect them. 
Gabbet v. Sparks, 60 Ga. 585. 

Gounsel for Hinson cites Orawfordv. M)ore, 28 t'ed. Rep. 830, in sup- 
port of his competency. There the circuit court of the United States, 
in a suit filed by the vndow and minor chMdren, of John Monroe against 
Moore, permitted the latter to testify as to a rescission of a contract with 
the deceased husband and father. It will be observed, however, that 
this was. not a suit by "the administrator or executor," in the restricted 
language of section 858 of the Revised Statutes. They aiso cite Porter 
V. NatimuA Bank, 102 U. S. 163. There a witness, who was interested 
in the issue, but not a party to the record, was permitted to testify to 
statements of the testator touching the subject-matter in controversy. 
The suprême court very clearly point out the distinction between that 
case and this. "A witness may be interested in the issue, without be- 
ing a party thereto, — a distinction which seéms to hâve been recognized 
in ail the statutes to which référence has beeii made." Id. 164. 

Hère Hinson is not only interested, but he is a party. And in Afonoji- 
gahda Nat. Bank v. Jacobus, lOd JJ. S- 277, 3 Sup. Ct. Rep. 21 à, the 
administrator had been completely eliminated. The liability of his in- 
testate had become fixed by judgment. "The real issue," say the court, 
"waç between the bank. and Jacobus;" and they admitted the testimony 
under the first clause of section 858, and not under the second clause, 
on which Hinson must base his title to competency. Hinson is, for 
thèse reasons, adjudged incompétent . to testify to any transaction with 
Watson, his testimony is not considered, and the validity or invalidity 
•of the assignment has been determined by, the rest of the évidence. 

It is insisted that aU of the written and oral évidence before the court 
shows th£\,t the demand of Hinson against Watson is based upon losses, 
resulting from buying and selling contracts for future delivery of cotton. 
This seems undeniable. The accounts rendered and put in évidence, 
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and the correspondence between the parties, ail show this to be true ; 
and it is no longer open to question that transactions of this character 
are void, and that contracts based thereon cannot be enforced in a court 
of law. They are nothing more nor less than wagers. Invin v. WUliar, 
110 U. SV499,.4 Sup. Ct. Rep. 160; Gunningham v. National Barik of 
Augusta, 71 Çra. 400. In thelatter case, Mr. Justice Blanfoed, for the 
court, with much feHcity, présents the dangerous character of thèse illé- 
gal agreements. "But what/',said that learned judge, "is the transac- 
tion termed 'futures?' It is this: One person says that I will sell you 
cotton at a certain time ih the fiituré for a certain price. You agrée to 
pay that price, knowing that the'person you deal with has no cotton to 
deliver at the time, but with the linderstanding that, when the time arr 
rives for delivery, you are to pay'him the différence between the market 
value of that cotton and the priée you agreed to pay, if cotton déclines, 
and, if cotton advancés, he is to pay you the différence between whàt 
you prornised to give and the advanced market price. If this is not a 
spéculation on chances, -^a wagériiïg and betting between the parties, — 
thenwe are unableto undérstand the transaction. A betting on a game 
of faro, brag, or poker cahnot be motè hazardous, dangerous, or uncertain. 
Indeedjit may be said ,that thèse apimals are tame, gentle,and submis- 
sive, compared to this mon^ter. The law has caged' them, and driven 
them tdtheîrdens. Théy hâve been outlawed.while this ferocious beàst 
has been aUowed to stalk about iii open mid-day, with gilded signs and 
flaming advertiseraents, to lurë the unhappy victim to its embrace of 
death and destruction. What are Some of the conséquences of thèse 
spéculations oh 'futures?' The faithful chroniclers of the day hâve in- 
formed us,, as growing directly out of thèse nefarious practices, that there 
hâve been bahkruptcies, défalcations of public officers, embezzlements, 
forgeries, larcenies, and deâth. Cértainly no one will contend for one 
moment that a transaction fraught with such evil conséquences is not 
immoral, illégal, and contrary to public policy." 

Hinson urges bis demànd against the policy, because, he insists, in 
1883 Hinson & Blount assigned'to him their account against Watson; 
but in 1882 he had retumed the pplicy with the assignmént thereon to 
Watson. Its possession by the lattèr and bis représentative seems never 
to havé been questibned , and possession is prima fade évidence of a right 
to claim the proceeds. May, Ins. 395. Besides, the account of Hin- 
son & Bloùnt against Watson was merely a chose in action, and no proper 
évidence has been furnished that it bas been legally assigned to Hinson. 
Such an assignmént, to bave been valid, must bave been in writing. 
Turk V. ^0^, 63 Ga. 681. Theré the suprême court ofGeorgia, Chief 
Justice Waenèr délivering the opinion, held that, where.partnership assets 
were divided, and the account against the défendant was taken by the 
plaintiff in the division, that he tbok no such interest as would entitie 
him to maintain a suit thereon, it not having been assigned in writing. 
This is the construction placed on section 2244 of the Code of Georgia, 
and is binding oh this court. See, also, Plqnters' Bank v. Prater, 64 Ga. 
613, where the décision just cited was reafSrmed. Therefore Hinson 
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cannot recover against the insurance company or the admînîstratrix of 
Watson. 

The remaining question is, hâve the complainants subjected themselves 
to pay damages to Mrs. Watson for their refusai to pay the amount due 
on the policy within 60 days after proof of death? The law of Georgia 
on this subject is found in section 2850 of the Code, which provides: 

" The several insurance eompanies of this state, and f oreign insurance com- 
panies doing business in this state, in ail cases when a loss oceurs, and they 
refuse to pay the same within sixty days after a demand shall hâve been made 
by the holder of the policy on which said loss oecurred, shall be liable to pay 
the holder of said policy, in addition to the loss, not more than twenty-five 
per centi on the liability of said company for said loss; also ail reasonable at- 
torney's fées for the prosecution of the case against said company: provided, 
it shall be made to appear to the jury trying the same that the refusai of the 
company to pay said loss was in bad faith." 

It is said that the refusai of the company to pay Mrs. Watson was not 
in bad faith. This will dépend upon ihe considération of the évidence, 
and largely upon the considération of the terms of the policy. It is very 
évident that Douglass & Johnson, agents of the company, were rather 
biased toward the claim of Hinson. They did not stand with that rigid 
perpendicularity which is to be expected of a stakeholder. The foUow- 
ing correspondenëe, which is in proof, will show this to be true. 

"EXHIBIT D. 

"Agency AT Savannah, February 10, 1886. 
"Samuel Walher, Esq., Mïlledgeville, Ga. — Deae Sih: *We inelose hère with 
a receipt sent to us f rom the above-stated Co. for the amt. due under No. 220,- 
664, Geo. E. Watson. As you will observe by reading the policy, ail such 
claims are payable at New York, and this will be paid at once when the Oo. 
is placed in the possession of the policy and the inclosed receipt, signed by 
Mrs. Watson, adm'x, and J. W. Hinson, assignée. You maybe assured that 
until this is doue the payment wîll not be made, and the only delay which has 
oecurred or could hâve oecurred in raaking the payment has been made by 
your refusai to comply with the conditions of the policy, and under which 
over 2,000,000,000 bave been paid by this Co. 

" Yours, truly, etc., Johnson & Douglass. 

"EXHIBIT 0. 

"Received, New York, , 188 — , f rom the Mutual Life Insurance Co. of 

New York, dollars, in full for policy No. , and the profits 

thereon, now terminated by the death of . 

"Policy, $- . John W. Hinson, Assignée. 

"Additions, $ . 

"EXHIETT E. 

"Agbnoy AT Savannah, March 6, 1886. 
"Mess. Hardeman & Bavts, Maçon, Ga. — Dear Sik: We inclose herewith 
receipt for claim under the Watson policy, already signed by Hinson, assignée. 
If you will hâve it signed also by Mrs. Watson. and return it to us with the 
policy, a draft will be sent by the Co., payable to their joint order, as soon as 
the receipt and policy reach the Co. The amount found to be due Mr. Hin- 
son will be paid to him, and the balance remitted to you for Mrs. Watson. 
"Yours, truly, Johnson & Douglass." 

v.30F;no.9 — 4.2 
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Hinaon promptiy signed the receipt, as might readily hâve been ex- 
pected, under the circumstances. The company was strangely oblivious 
of the terms of its own policy. No record of any assignment to Hinson, 
or to any person, was in its home office, or in the hands of its agents. 
They had assented to no assignment j and yet, by the plain terms of the 
pohcy, no assignment without such record and assent was binding on 
them. The policy contains this clause: 

"The company will net notice any assignment of this policy until a dupli- 
cate or certifled copy thereof shall be filed in the company's home oflSce. Thè 
company will not assume any responsibility for the validity of the assign- 
ment." 

Hère notice of the assignment and of the assent of the company was 
absolutely required, and without thèse requisites the assignment was in- 
valid. May, Ins. 396; Stevem v. Warren, 101 Mass. 665. That ahle 
court say: 

"The only question to be determined in regard to the rights of the parties 
is whether the assignment of the policy by the assured in his life^time, with- 
out tlie assent of the Insurance company, conveyed any right in law or in 
equity to the proceeds when due. The court are ail of the opinion that it did 
not.» :. 

And the first ground given for this opinion is that it was contrary to 
the express terms of the policy itself. See, also, foranalogy, Warnock 
V. Davis, 104 U. S. 776, citing, with approval, Slev^ v. Warren, supra. 

What.foundation, therefore, has the insurance company to stand upon, 
when it insists that its refusai to pay the widow and administratrix of 
its dead polipy-holder was in good faith? It was in bad faith, not only 
because of the active sympathy of its agents with an outsider attempting 
to obtain the fund, but because of the most cursory construction of its 
contract of insurance, where it pledges the company not to notice such an 
assignment. I think that this is a proper case for damages, so far as it 
is developed by the évidence, and it is decreed that the respondent Sallie 
E. Watson, as the administratrix of her deceased husband, be paid the 
sum of !$2,000, now in the registry of the court, and that she do recover 
of the complainant ail costs incurred by her, and that Hinson be en- 
joined as prayed for. There being no prayer in the answer or by cross- 
bill which will justify the court in decreeing damages against the insur- 
ance company, it is ordered that the injunction be dismissed, as to the 
said Sallie B. Watson, administratrix, and that she be allowed to pro- 
ceed at law for her damages, and counsel fées in this behalf incurred. 
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Blgïn NATi "Watch Co. V. Meyeb and others.' 

(Cvreuit Court, E. D. Missouri, E. D. April 22, 1887.) 

AssiGNMBNT FOK Benefit oi" Creditoks— Bt Pabtnbbshbp. 

Under the Missouri statutes, a conveyance by a member of a flrm of indi- 
vidual property, in payment of a flrm debt, will net be invalidated by or con- 
sidered a part of a gênerai assignment made by the flrm a day or two later.* 

In Equity. 

Dyer, Lee & EUîs, for complainant. 

Krwm & Jonas, for défendant. 

Brewer, J,, {ordly.') In the case of the Elgin National Watch Com- 
pany against Henrietta Meyer and others, the bill is framed for the pur- 
pose of invoking that line of décisions in the fédéral courts to the effect 
that where an insolvent debtor, with a single intent, and at about the 
same time, exécutes several instruments disposing of his entire property, 
they are to be considered as tantamount to one gênerai assignment. That 
line of décisions has been foUowed since I bave been on the bench, by 
myself, under protest, not believing it to be a true construction of the 
Missouri statutes; but I hâve hitherto been alone in that view, so far as 
the varions fédéral judges in this state are concemed. I am glad to say, 
however, thàt I bave one with me now who thinks as I do as to the 
proper construction of the statute. Be that as it may, the facts in this 
case are that the firm of Eisenstadt & Co. executed a gênerai assignment 
for the benefit of creditors. One or two days before, individual mem- 
bers of that firm, having individual property, conveyed that property in 
payment of some of the tirm debts. In one case, at least, the purchaser 
paid into the partnership the différence between the amount of his debt 
and the purchase price. 

Now, in equity, the firm property is looked upon as a primary fund 
for the payment of flrm creditors; individual property, as a primary fund 
for the payment of individual creditors. It is doubtiess true that the 
individual property may be reached for firm debts, if the firm property 
is insufficient, but it is Only a secondary liability; and itis also true that, 
if the individual property is not suflRcient for the individual debts, the 
individual's interest in the firm property may bé reached for the payment 
of such debts; but in each case the primary fund is the fund of the debtor, 
— in the one case of the partnership, — the partnership assets; and in the 
other, of the individual member of the firm, — his individual property. It 
is therefore to be regarded that the individual property of the individual 
debtor is in his control, and not subject to the control of the firm. The 
firm, as a firm, cannot reach it. 

'See29Ped. Rep. 225. 

' A partner has the right, as against hîs Individual creditors, to con vey his individual 
property in satisfaction of firm debls. Gallagher's Appeal, (Pa.) 7 AtL Rep. 237. 
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Under those circumstances, we think it would be carrying the doctrine 
beyond the true limits, even accepting the présent doctrine as a correct 
interprétation of the statute, to say that the individual member of a firm 
cannot dispose of his individual property in the payment of any debts 
for which he is personally or secondarily liable without subjecting hini- 
self to the rule that it is to be çlassed as passing under the gênerai as- 
signaient. In that view of the case, the decree will be for the défendant. 



Glipden V. Union Pac. Ry. Co. 
(Circuit Court, S. Miraaka. May 6, ] 887.) 

1. Public Lands— Land Qkant— Railboads— Pek-emptiott. 

A portion of an odd section within the limits of the Union Pacifie Raiiway 
land grant, settled and entered under the pre-emptioh laws of the United 
States at the time of the flling of the map showing the deflnite location of the 
Toad, is not within the land grant of the road; following Kartsas Pae. B. Co. 
V. Dunmeyer, 118 U. S. 829, 5 Sup. Ct. Rep. 666. 

3. Bame — Pre-bmption Bntey— Cancellation— Conolusivenbss. 

Complainant entered a tract of land undèr the pre-emptlon laws of the 
United States, May 14, 1864, paying for it with a land- warrant, and received a 
receiver's receipt for it. Decemher 12, 1868, the commissioner of the gênerai 
land-office canceled this location and entry. Complainant having no notice 
in advance that such cancellation would be made, and not knowing of it till 
the following summer, never appealed from the order of cancellation. Held, 
that the décision of the commissioner was not conelusiye against complainant, 
through his f allure to appeal, Since section 3273, Rev. St. U. 8. , which provides 
for appeals from the décision of the commissioner, applies in terms only to 
contests between settlers, since complainant, in regard to the décision of the 
commissioner, was entitled to a day in court, which he had nothad, and since 
the décisions of the land departmeut are conclusive of questions of fact only, 
and not of questions of law. 

W. H. Munger and /. M. Woolworth, for complainant. 
A. J. Poppleton, for défendant. 

Brewer, J. The défendant holds the légal title to the E. } of the N. 
E. t of section 31, township 18, range 10, in Washington county, hav- 
ing received a patent therefor on March 26, 1875. The complainant 
claims to be the équitable owner, and brings this bill praying for a de- 
cree, adjudging that the défendant hold& this légal title in trust, and 
ordering a conveyance of such title to himself. 

The facts are thèse: On December 16, 1863, défendant filed in the 
department of the interior a certîfied map, showing the gênerai route of 
its line of road for the tirst hundred miles west of the Missouri river, 
and on the Iwenty-fourth day of October, 1864, filed its map showing 
the definite location of such road. The land in controversy is within 
the limits of the land grant of défendant, and was patented to it as a part 
of its grant under the acts of July 1, 1862, and July 2, 1864. Pàor to 
the filing of the map of the gênerai route, as above stated, and on the first 
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of July, 1862, a pre-emption declaratory statement was Ëled in the 
United States land-office, alleging settiement on the same day upon the 
north 40 acres of this tract. On April 1, 1863, the same 40 acres was 
embraced in a homestead entry, which was canceled March 22, 1864. 
On February 9, 1864, a further pre-emption declaratory statement was 
filed, including the same 40 acres. On February 28, 1863, the south 
40 acres was included in a pre-emption declaratory statement theu tiled 
in the land-office, and alleging settiement on the same day. On the 
fourteenth day of May, 1864, complainant entered the entire tract, pay- 
ing for it with a land-warrant, and receiving the receiver's receipt there- 
for. On the twelfth of December, 1868, the commissioner of the gên- 
erai land-office canceled this location and entry. The complainant 
had no notice in advancethat such cancéllation would be made, — in fact, 
did not know that it had been made until the following summer,— and 
nevér appealed from the order of cancéllation. 

From thèse facts it appears that the land was subject to a homestead 
claim and pre-emption entry at the time of the filing of the map of the 
gênerai route, which claims had ripened into a final entry and payment 
prior to the filing of the map of the definite location. 

The case o{ Kansas Pac. Ry. Co. v. Dunmeyer, 113 U. S. 629, 5 Sup. 
Sup. et. Rep. 566, is décisive of the fact that this tract was not within 
the land grant to the défendant, and was therefore erroneously paterited 
to it. Counsel for défendant does not seriously controvert this, but in- 
sists that complainant has no equity which enables him to challenge de- 
fendant's légal title, and for two reasons: 

First. The order of the commissioner, canceling his (complainant's) 
entry was an adjudication ftom which no appeal was taken, and is there- 
fore conclusive against complainant's rights. Two satisfactory answers 
exist to this claim: (1) The act of congress providing appeals from the 
décision of the commissioner of the gênerai land-office applies in terms 
only to contests between settlers for the right of pre-emption. Rev. 
St. § 2273. (2) It is elemental that, to make a décision bindiug upon 
a party, he must hâve his day in court. This order of cancéllation 
was made without notice to complainant, and was unknown to him un- 
til months thereafter; and it would be novel to hold a party bound by a 
décision of which he had no knowledge, and in a proceeding of which 
he had no notice, actual or constructive. Further, the décision of the 
land department is conclusive only upon questions of facts, and does not 
finally détermine the law. Johnson v. Towsley,!^ Wall. 72; Shepley v. 
Cawan, 91 U. S. 330; Moore v. Robbins, 96 U. S. 530; Marquez v.Fria- 
bie, 101 U. S. 476. In this case the facts were undisputed, and the only 
question is as to the proper application of the law to the facts, and that 
is a question which the courts uniformly insist upon the right to déter- 
mine. 

Semndly, it is insisted that, at the time of the final entry by com- 
plainant, the land had been withdrawn from private sale, and therefore 
under section 5, p. 702, 10 U. S. St. at Large, could not be paid for by 
a, land-warrant. I do not so understand the law. Obviously this land 
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was entered under the pre-emption law, and the payment was made un- 
der that act to perfect the title acquired by pre-emption entry. Rev. St. 
§ 2277, in terms authorizes the receipt of land-warrants in such payment, 
and the provision of 10 U. S. St. at Large, swpra, obvionsly refers to 
private entries, as contradistinguished from pre-emption entries. 

I think, therefore, that complainant's équitable title was perfect, and 
that he is entitled to a decree as prayed for. 



CoNNECTicuT MuT. LiFE Ins. Co. V, FisHER and another. 

(Circuit Court. E. D. Maaouri, M. D. May 7, 1887.} 

Insukas'cb— LtFœ— AssioNMBNT OF PoLiOT— Insurablb Intbkest. 

Wheré A. assigned a policy of insurance upon his life to B., in full satisfac- 
tion of a debt due the latter, and B. assigned the policy to C, to secare a-debt 
frhich he owed bim, and C. assigned the debt secured by the policy to D., and, 
after A. 's death, B. and D. both claimed the proceeds of the policy which the 
insurer paid into court, B. claimiug on the ground that neither C. nor D. had 
Bver had any insurable interest in A.'s life, and it appeared that neither B., 
C, nor D. had any insurable interest in A.'s life at the time of his death, held 
that, as between the two ciaimants, D. was entitled to the f und. 

In Equity. 

Dyer, Lee & ElMs, for the Insurance Coinpany. 
Broadhmd & Haeusder, for Holthaus. 
Frank K. Ry<m, for Fisher. 

Thayer, J., (prciUy.) The claîmants of the fund which bas been paid 
into court in this case are respectively assignées of the policy of life insur- 
ance out of which the fund arises. Henry J. Stroh, on whose life the risk 
was taken, assigned the policy to défendant Fisher in payment and dis- 
charge of a debt, and not merely as security therefor. Fisher, as ap- 
pears from his answer*, made an but and oût purchase of the poliby, and 
became the abSolute owner of the same. He then assigned it to the 
United States Savings Institution as security for a debt which he owed 
that bank. Subsequently, by a purchase of the debt, Holthaus suc- 
ceeded to ail the rights of the bank under the policy. Fisher now con- 
tends that, as neither the bank nor Holthaus were creditors of Stroh, they 
had no insurable interest in the assured life, and consequently that Holt- 
haus is not entitled to the fund. If the point is well made as against 
défendant Holthaus, it would seem to be equally tenable as against the 
claim of Fisher. Fisher avers that he purchased the policy. By taking 
an assignment of the policy in discharge of his debt, and not merely by 
way of security, he extinguished the relation of debtor and créditer as 
between himself and Stroh, and, as it would seem, had nb further insur- 
able interest in the life of the latter. As the death of the assured would 
expedite the payment of the policy, it tvtiuld rather appear that such an 
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event would be to the advantage of the assignée of the policy, and thus 
lay the assignment or purchase open to the objection that it was against 
public policy. In point of fact, the transaction whereby each claimant 
acquired the policy was not intended as a mère spéculation or wager. 
Fisher undoubtedly took the policy to secure as much as he could of a 
bad debt, and the United States Savings Institution, now represented by 
Holthaus, evidently loaned money to Fisher in good faith, and in the 
ordinary course of business, taking the policy as collatéral. 

The défense of want of insurable interest, in my judgment, might hâve 
been invoked by the insurer with as much reason against one claimant 
as against the other, as neither claimant appears to hâve had any interest in 
prolonging the assured life after the respective assignments were made. 
Thè insurer, however, has waived the défense of want of insurable inter- 
est, by paying the fund into court, and cpnfessing its absolute liability 
on the policy either to Fisher or to Holthaus. As between the two claim- 
ants, I consider that Holthaus has the superior right, inasmuch as he 
holds the policy under and by virtue of a transfer of the same by Fisher, 
whereby the latter pledged the proceeds thereof when the policy became 
payable to secure his own debt. I hâve not overlooked the case of War- 
nock v. Dama, 104 U. S. 775, wherein the suprême court of the United 
States hâve held that the assignée of a policy must hâve some interest in 
the life of the assured to entitle him, under an assignment of a policy, 
to hold and retain the proceeds thereof. This case, however, under the 
facts as above stated, does not seem to call for an application of that 
doctrine. The controversy hère is between two successive assignées of 
a policy, and not between an assignée of a policy and the personal rep- 
presentetive of the assured. For the purposes of this décision, it is con- 
ceded by the pleadings that one or the other of the assignées of the policy 
is entitled to the fund; and in that view of the matter, and for the rea- 
sons above indicated, I am of the opinion that Holthaus has the superior 
right. 

A decree will be entered disposing of the fund in the manner above 
indicated. 



CuTTiNG V. Flobida Ey. & Nav. Co. 

In re Pétition of Mallory and others. 

{Circuit Court, N. D. Florida. April 13, 1887.) 

Railhoad Companies — Interstate Commerce Act — Disckimtoations — Con- 
KBOTINO Lines. 

Under the interstate commerce act, ail charges made by a railroad for any 
service in the transportation of passençers and property from one state or ter- 
ritory into another, or for receiving, delivering, stormg, or handiing such prop- 
erty, must be reasonable and just; and there must be no discrimination in 
rates, charges, and facilities in favor of one Connecting line, or against an- 
other, but equal rates and facilities for trade and travel, for equal service, and 
from ail points, must be given to both. 
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A pétition was filed in. this action by G. H. Mallory & Co. and the 
New York & Texas Steam-Ship Company to obtain an order directing 
the receiver, appointed by the court for the Florida Eailway & Naviga- 
tion Company, to desist from further discriminating against the peti- 
tioner, and in favor of the Clyde, (a competing line,) in respect to rates 
on freight and passenger traffic, and.to extend to petitioners ail facilities 
of prompt carriageof freight and passengers as he has given, or may here- 
after give, to the Clyde line, or other common carrier. The petitioners 
also ask that an account may be taken of the amounts heretofore paid 
the receiver by them in excess of the amounts charged the Clyde line 
for similar service, and that such amounts be ordered fepaid to the pe- 
titioners. The receiver in his answer allèges that the railroad he is in 
charge of is absolutely without means to earn revenue or to discharge its 
duty as a public carrier, and is whoUy at the mercy of a foreign rival 
and competitQr, unless jt can hâve the assistance of and a connection 
with a first-class line of steam-ships; that its business will not support 
twolinesof ships; that, as between the service ofifered by petitioners and 
the Clyde line, the former is incomparably inferior to the latter, and 
that it is essential to the interest of the railroad that he should hâve the 
right to discriminate between the petitioners an<i the Clyde line; and 
that the discrimination which he had made was for this reason, and on 
this account. But at the £ame time he allèges that since the Interstate 
commerce bill became operative he has reformed his tarifî, and it is his 
intention to make no discrimination in future in favor of either the line 
of the petitioners or the Clyde line, or against either, but that in his new 
tariff he charges on ail business passing in or out of Fernandina over his 
railroad the same price, on the same class of goods, to ail carriers, and 
allows no pro rata or rebate or réduction of his tariff charges on any such 
business with any line, except that upon ail business originating in New 
York or Jacksonville, and passing thereto or therefrom by the Clyde 
line, and over a portion of respondent's line, he charges in the reformed 
tariff a différent or less rate on his proportion of said charges thereon for 
through service than would be his proportion of the same on through 
business by another line; this différence being made for the sole reason 
that the said rate is rendered necessar}' by the circumstances of the ex- 
tent of the service of the Clyde line into his territory, which circum- 
stances force him to the said change of rates in order to secure for him- 
self any part of the business offering between New York and Jackson- 
ville. 

Horatîo Bisbee, for -petitionera. 

John A. Henderson and Hartridge & Young, for receiver. 

Settle, J. This pétition was filed on the twenty-first day of March, 
1887, which was before the Interstate commerce act went into effect. 
The answer of the receiver, H. R. Duval, was filed on the fourth day of 
April, 1887, in which he submits that he has reformed his tariff of rates, 
and intends to comply, in ail respects, with the provisions of the Inter- 
state commerce act. In view of this answer, I deem it unnecessary and 
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inexpedient at this time to do more than to give to the receiver of the 
Florida Railway & Navigation Company some, gênerai instructions in 
respect to such of his business with the parties to this pétition as falls 
under the head of interstate commerce. (1) AU charges made for any 
service in the transportation of passengers or property, or for receiving, 
delivering, storing, or handling property, must be reasonable and just. 
(2) He will not discriminate, in his rates, charges, and facilities, for or 
against the Clyde line or the Mallory Une, but will give to both equal 
rates and facilities for trade and traveî, for equal service, from ail points. 



NoYES and others v. Canada. 

(Oireuît Court, D. Kamas. April 36, 1887.) 

1. Attachmbnt—Non-Residen't—Jurisdictiok— Service. 

An attacbment in a United States circuit court, in a case where no service 

, was made on défendant, and défendant could not be found in the district, is 

void, under Rev. St. U. S. § 739, which exempts a party from suit in the United 

States courts, except in tlie district in which he is an inhabitant, or may be 

served with process. 

3. Samb — Appeabanob. 

A subséquent appearance of the défendant in the case does not waive the 
invalidity of the attacbment procoedings. 

8. SaME— AtTACK BY ThiBD PAKTrES. 

A third party, claiming to own the goods attached, is entitled to set aside 
the attacbment, the defect being jurisdictional. 

James & Johnson and John Martin, for plaintiffs. 
Ovenneyer <& Safford, for Miner & Sowers. 

FosTEE, J. This proceeding was commenced by the plaintiffs against 
défendant, Enos Canada, on December 1, 1886, to recover on accountof 
goods sold and delivered to défendant. The pétition allèges that the 
plaintiffs are citizens of the state of Missouri, and that défendant is an 
alien and a résident of Canada. At the time of filing the pétition, the 
plaintiffs swore out a warrant of attacbment and gamishment against the 
goods and property of the défendant. It appears from the marshal'sre- 
turn on the summons that the défendant was not found in this district, 
and no service of the writ was made. But, in pursuance of the com- 
mand of the writ of attacbment, the marshal did attach and take into his 
possession a lot of goods pointed out by plaintiffs' agent as the property 
of défendant; said goods then being in the possession of Miner & Sowers, 
who claimed to own the same, and did also serve said Miner & Sowers 
with process of garnishment. 

The gamishees appeared, and moved to discharge the garnishment, 
and set aside the attacbment, on the grounds that they were illégal and 
void. Pending this motion, and on the twenty-eighth day of March, 
1887, at the procurement of plaintiffs, Canada entered a voluntary ap- 
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pearance to the suit, and filed a gênerai déniai to the plaintiffs' pétition, 
Under section 739 of the Revised Statutes a party is exempt froni a civil 
suit in the United States courts, except in the district in which he is an 
inhabitant, or may be served with process. It is therefore apparent that 
this court acquired no jurisdiction over the person or property of the de- 
fendant untiJ he entered his appearance. This doctrine has been so often 
decided that plaintiffs' counsel do not controvert it. See Toland v. 
Sprague, 12 Pet. 327; Fk parte Bailway Cb.,103 U. S. 794; Ncvro v. ft-o- 
gin, 3 Dill. 474; Fields, Ped. Courts, 177, 182. 

Nor is it questioned but Miner & Sowers, having been brought before 
the court on a writ of gârnishment, and claiming title to the attached 
property, bave the right to make their objections to the legality of the at- 
tachment proceedings. It is urged, however, by counsel, for plaintiffs, 
that the appearance of the défendant, and answering the complaint, op- 
érâtes as a waiver, and cures the objections to the attachment proceedings, 
not only as to himself, but also as to Miner & Sowers. I do not think so. 
In the first place, it does not appear that Canada has waived or lost his 
right to make this objection at any time before judgment. The Code of 
Procédure of Kansas expressly saves to him that right. Section 228, 
Code. Undoubtedly, his voluntary appearance to the suit gives the 
court jurisdiction to proceed to judgment; but that does not necessarily 
cure the illegality of the attachment proceedings, if timely objection is 
made. In the second place, if the défendant had waived or lost any 
rights to object to the proceedings for himself by entering his appear- 
ance, I cannot believe he has waived, or can waive, any jurisdictional ob- 
jection which affects the rights of Miner & Sowers, either by compelling 
them to appear and make disclosure under' the writ of gârnishment, or 
to assert their title or possession to the property. 

In Toland v. Sprague, supra, the court held that an appearance and 
pJea to the merits by the défendant makes a valid judgment against him, 
but in that case the défendant made objection to the attachment proceed- 
ings, and the court clearly recognizes his right to do so, but refused to 
consider that question, because the appellant had not properly presented 
it in his record. Page 331. 

In Robinson v. Nationaî Stock- Yard Cb. , 12 Fed. Rep. 361 , the court held 
that, after voluntary appearance by défendant, he could not object to the 
jurisdiction; but it was not held that he might not object to the legality 
of the attachment. 

In Ex parte Railway Co., supra, the plea to the jurisdiction was sus- 
tained. 

In Dickemon v. Cowley, 15 Kan. 273, the court held that parties claim- 
ing an interest in the attached property could not avail themselves of ail 
and every irregularity and error of which the principal défendant mif ht 
complain, but they could object to such proceedings as were fatal to the 
process and the jurisdiction; and on their motion the attachment was dis- 
missed for want of a proper affidavit. 

The other questions argued by counsel need not be passed on, as this 
disposes of the case, and the attachment must be set aside. 
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Blatn V. Home Ins. Co. of New Yoek. 

(Circuit Court, 8. D. Qeorgia, B. B. January 39, 1887.) 

1. CoBTS— Taxation— JuRisDicTioH—ENTKrEiB oï- Record. 

Where the court has acted upon the pleadings in a cause pending, by inter- 
locutoiy order or final judgment, or where its offlcers hâve performed serv- 
ices, the validity of which dépends upon its iuriadiction, everything necessary 
to show jurisdiction and the regularity of the proceedings should be entered 
upon the final record. 

2. SaME— DiSMISSAI, BT CONSENT— RemOV AL OF CATJSKS. 

Where a common-law action, commencée! in a state court, and removed into 
this court, is referred to an auditor, and,' pending the hearing before the lat- 
ter, the parties agrée upon a settlement, with the sanction of the court, and 
enter upon the minutes, "Dismissed, at defendant's costs, by consent," the 
process and pleadings in the state court, together with the proceedings for re- 
Jnoval sent up in the transcript, and the proceedings in this court, should be 
entered upon the final record: and the charge of the clerkof 15 cents per folio 
for making the record is légal and proper. 
(Syllabus by the Court.) 

Action on Insurance Policy removed from state court. On motion to 
retax costs. 

Hatry Jackson, for the motion. 
The Clerk, in propria persona, contra. 

Speeb, J. This is an informai motion to retax costs. The record 
discloses the following state of facts: The plaintiff instituted his action 
in the stat« court on a policy of Insurance. The cause was removed to 
this court, by the défendant, under the act of March 3, 1875. The case 
was assigned for trial at the présent term of the court, but it appear- 
ing, at the threshold of the trial, that it involved the adjustment of com- 
plicated accounts, the cause was referred to an auditor. Pending the 
hearing before the auditor, the parties agreed upon a settlement, in pur- 
Buance of which their attorneys caused the following order to be entered 
of record: "Dismissed, at defendant's costs, by consent." The cosfs were 
taxed by the clerk. Counsel for défendant now objects to the following 
item in the bill, viz.: "For making final record, 64 folios, @ 15 cents 
$9.60," — on the grounds (1) that the cause was settled between the par- 
ties without a formai trial, and that it is unnecessary to make a record 
of the proceedings; (2) that even if a portion of the proceedings are 
to be recorded, that such formai parts as the pétition, bond, and order for 
removal ought to be omitted, as unnecessarily incumbering the record. 
It was admitted that the number of folios in the record was correctly 
counted. I am of the opinion that the objection is not tenable. 

The circuit court of the United States is a court of record, — a court to 
which a writ of error lies. Mr. Justice Blackstone defines a court of 
record to be "a court where the acts and proceedings are enrolled in 
parchment, for a perpétuai mémorial and testimony." The importance 
of preserving the proceedings of a court in any particular case may not 
be apparent at the time of its détermination, especially to the party hav- 
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ing to pay for making the record; but, as a gênerai policy, its good 
effects, in making certain what has beeu done, are indisputable. The 
practice has existed as a part of the machinery of courts of record from 
"the time whereof the memory of man runneth not to the contrary," and 
its wisdom has been approved by the concurrent expérience of âges. The 
"final record" of our courts corresponds with the "judgment record" of 
the common law. Section 750, Rev. St., enumerates what proceedings 
"only" shall be entered on the final record in equity and admîralty 
causes ; but common-law cases are left to the gênerai practice governing 
courts of equity. 

In questions of res adjudicata, relraxit, and often in collatéral issues, 
matters settled in a suit of this kind frequently spring into an impor- 
tance not to be foreseen at the time of their disposition. If the making 
of the record depended upon the fact of the rendition of a judgment in 
the case, as is the practice of the state courts, it is nevertheless true that 
the dismissal of the case by consent of parties, under the direction of the 
court, at defendant's costs, was practically a judgment in favor of the 
plaintiflf, at least for costs, and to that extent it is a judgment of record, 
binding upon the parties. But I do not think the state law controls the 
national courts in a question of this character. This court is one of lim- 
ited jurisdiction, and ail the facts in a case necessary to give the court 
jurisdiction should be shown by the record. It should appear upon the 
face of the record that ail the orders made by the court, and the judg- 
ment of the court for costs, which in the case at bar include as well the 
fées of the marshal, witnesses, auditor, and attorney, as of the clerk, were 
made in a case properly brought in its jurisdiction, and this will not ap- 
pear if the pleadings of the stàté court, together with the removal proceed- 
ings, are not, with the proceedings in this court, entered upon the record. 

The eighth clause of section 828, Rev. St., provides that the clerk's 
fee for making any record shall be 15 cents for each folio. The charge 
is therefore légal and proper. 

It is ordered that the taxation bf the costs, as made by the clerk, be 
sustained, and the motion to retax denied. 



Vbtte V. Clinton Fiée Ins. Co. 

(Circuit Court, E. D. Missouri, B. D. April 80, 1887.) 

Limitation of Actions — Agbbbmbnt — Validitt. 

The time within which suits upon a contract must be brought may be lim- 
ited by agreement between the parties, 

INSUKANCB— CONSTBUOTION OV POITCT. 

Wbere a provision is inserted in a policy of Insurance for the beneflt of the 
insurer, and there is a reasonable dotibt as to its meaning, that construction 
ought to be given it which is most favorable to the assured. 
Samb— Policy— Limitation of Action— Oonsteuction. 

Where a policy of insurance provides that the loss, if any, should be paya- 
ble "sixty days àfter due notice and prooî of the same shall hâve been made, 
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• • • in accordance with the terms and provisions of the policy, " and also 
provided "that no suit or action against the company for recovery of anjr 
claim by virtue of tliis policy shall be sustainable in any court * * * until 
after an award shall hâve been obtained flxing the amount of such claim, nor 
unless such suit or action shall hâve been commenced within six months after 
the loss shall hâve occurred, " held, that the six months did not begin to run at 
the date of the loss, but at the time when the right to sue accrued. 

At Law. 

This is an action npon a policy of fire Insurance. The loss occurred 
February 23, 1886. Proof was made, and the amount of the loss fixed 
by agreement, March 12, 1886, at $500. Action was brought upon the 
policy September 14, 1886. 

Muench <& Cline, for plaintiff. 

Given Campbell, for défendant. 

Thayee, J., (praUy.) In this case the action is upon a policy of fîre 
insurance, and the question to be decided arises upon a demurrer to the 
pétition. The loss occurred on the twenty-third of February, 1886. 
Proofs of loss were furnished on the twelfth of March, 1886, and this 
suit was brought on the fourteenth of September, 1886. By the terms 
of the policy the loss is made payable " 60 days after due notice and 
proofs of the same shall hâve been made by the assured, and received 
at the company's office, in accordance with the terms and provisions of 
the policy." The policy contained a further provision: "That no suit 
or action against the company for recovery of any claim, by virtue of 
this policy, shall be sustainable in any court of law or chancery until 
after an award shall hâve been obtained fixing the amount of such claim; 
nor unless such suit or action shall hâve been commenced within six 
months after the loss shall hâve occurred." 

If the provision last read is construed literally, and without référence 
to any other provisions of the policy, it would follow that this action was 
barred on thë twent3''-third of August, 1886; but, if it is construed in 
connection with other provisions, a différent resuit may be attained. 
The clause in question is a spécial statute of limitations, created bycon- 
tract between the parties, and it bas been held that such stipulations 
are valid. Riddlesbarger v. Hartfoj-d Ins. Co., 7 Wiill. 389. 

But when does the period of limitation begin to run, in view of other 
stipulations in the policy? It would seem reasouable to so construé the 
stipulation as to give the assured the full term of six months in which 
to sue, after a right to sue has accrued, and this, I think, was the intent 
of the parties to the contract. The loss is not payable until 60 days 
after proofs are furnished, and by a further provision the assured is de- 
prived of his right to sue until an award has been made fixing the 
amount of the claim. In the mean time, according to defendant's theory, 
the limitation prescribed by the policy is running against the demand, 
and barring plaintiff of his remedy, although the time has not arrived 
when it is possible for him to maintain an action . Ordinarily , a statute vf 
limitations does not begin to run until a right of action has accrued, — 
that is to say, until the plaintiff has full liberty to sue, if he is so in- 
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clined; and I see no gobd reason for construing th© spécial statute of 
limitations iniported into this contract in such way as to make it oper- 
ative during a period when, by virtue of other stipulations of the con- 
tract, the right of action is suspended. There is another considération 
which supports the view above expressed. The stipulation in question, 
limiting the right of action to six months after the loss occurs, is a 
provision, inserted for the spécial benefit of the insurer. If, then, by 
comparing the stipulation with other provisions of the policy, a doubt 
arises as to the time when the limitation begins to run, that construction 
ought to be given (if it be a reasonable construction) which is most 
favorable to the assured, against whom it was intended to operate. The 
view which the court has taken seems to be in harmony with the views 
expressed by other courts on the same question, vide Stem v. Niagara Pire 
Ins, Co., 89 N. Y. 316; Mayor, etc. v. HamUton Im. Go., 39 N. Y. 45; 
Ohandler v.St. Paul Im. Co., 21 Minn. 85; Spare v. Home MkU. Ina. Co., 
17 Fed. Rep. 568; and May, Ins. § 479. 
The demurrer is overruled, and the défendant held to answer. 



Wedbmeyeb and others v. Lancasteh, Surveyor, etc. Batbson v. 
Same. Simmons Hardware Co. v. Same. 

iOvreuU Court, B. JD. Mmouri, E. D. May 8, 1887.) 

1. CasTOMB D'nnBS— Excessive Duties— Practiok. 

Actions to recover excess of duties paid under protest are purely statutory. 

2. Same— Plbadimg. 

Where the pétition shows, on its face, that the plaintifif has taken ail the 
Bteps, antécédent to a suit, prescribed by sections 2931 and 3011, Rev. St. U. 
S., and furthermore contains a statement of ail thpae matters required to be 
contained in abill of particulars under section 8013, Rev. 8t. U. S., it is not 
demurrable on the ground that it does not state a good cause of action. 
8. Same. 

The facts required to be stated in the bill of particulars need not be stated 
in the pétition any more fully than they are required to be stated in the bill. 
4. Same. 

Where the pétition stated that the défendant, on a given day, required the 
plaintifE, as importer, to pay a given sum, in excess of the lawful duties, on 
certain described goods, which were invoiced on a certain day, shipped from 
a certain place, on a certain steamer, and were entered in the custom-house 
on a given date, held, that it was not demurrable on the ground that it merely 
stated légal conclusions, and did not state any facts in an issuable form. 

At Law. On demurrer to pétitions. 

John M. Holmes, for plaintiff. 

Thomas P. Bashaw, Dist. Atty., for défendant. 

Thayer, J,, {orally.') Thèse are suits against the surveyor and actîng 
collector of import duties at the port of St. Louis, to recover excessive duties 
alleged to hâve been exacted by him on certain merchandise entered at this 
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port. Fomierly such actions were brought in assumpdl, and rested upon 
the implied promise of the collector to refund money which he had ex- 
acted as agent of the government without lawM authority; but, as was 
fully explained in Armon v. Murphy, 109 U. S. 238, 3 Sup. Ct. Rep. 184, 
actions of this description are now regulated by, and are founded upon 
certain statutory provisions. Vide sections 2931, 3011, 3012, 3012J, 
Eev. St. U. S. This mucH is said by way of premise, in view of the tact 
that the demurrers hâve been argued upon the theory that thèse are 
ordinary common-law actions, and that the ordinary rules of code plead- 
ing are applicable to the cases. The statute which créâtes a -right of 
action against a collector, to compel him to refund money unlawfuUy 
exacted from an importer, requires the plaintiff, as a condition précèdent 
to maintairîing his suit, (1) to file a protest with the collector, when the 
duties bave been inaposed, wherein he must distinctly specify and set 
forth the ground of his objections to the décision of the collector respectr 
ing the àmôimt of such dùties; and (2) to prosecute an appeal from the 
colleçtor's décision to the secretarj'^ of the treasury . Sections 2931 , 301 1 , 
mpra.i 

If the protest and appeal prove unavailing, or if the secretary's décis- 
ion is delayed more than 90 days, suit may be brought, and after suit 
is brought plaintiff is further compelled to serve on the défendant a "bill 
of particulars of his deniand," the nature of which is fully set forth in 
section 3012, supra. Référence is made to thèse provisions of the statute, 
particnlarly to section 3012, with a view of showing what allégations 
are essential in a suit of this character to constitute a good complaint or 
déclaration. The action being purely statutory, as declared by the su- 
prême court, it would seem that a déclaration ought to be held good that 
shows on its face (as thèse déclarations show) that the plaintiff bas taken 
ail the steps antécédent to a suit prescribed by sections 2931 and 3011, 
and that furthermore contains a statement of ail thoSe matters reqUired 
to be çontained in a "bill of particulars" under section 3012. 

What more is essential to make out a cause of action, and what other 
information can a défendant reasonably require to enable him to prépare 
his défense? It is urged that when the pleader avers that the défendant, 
on a given day, required him, as importer, to pay a given sum in excess 
of the lawful duties, on certain described goods, which were invoiced on 
a certain day, shipped from a certain place, on a certain steamer, and 
were entered in the custom-house on a given date, that he merely states 
a légal conclusion, and does not state any facts in an issuable form. This 
seems to be the sole point of the demurrer. But it must be borne in 
mind (even if the criticism of the avennent is justifiable) that the statute 
on which this action is based does not require any greater fuUness of 
statement, even in what is termed a biU of particulars required to be 
served on the défendant subséquent to the commencement of the suit. 

Th« demurrers are clearly untenable, and must be overruled. 
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United States v. Eabnshaw.* 
{Bîstrîct Court, E. D. Pennsyhania. April 19, 1887.) 

CtrSTOMS DUTIBS— APPSAISKMBinP — ^ADJOXJBNMBïrT OF HBARUîiSI — BbPTJSAL. 

Where appraisers hâve fixed a time for a hearing, and given notice thereof 
to the parties interested, the refusai to postpone the hearing at the request of 
one of the parties is within their discrétion, and the court will not interfère. 

Swr motion for judgment for the défendant won obsiante veredido, 
Richard G. McMurtrie, for the motion. 
John K. Valentine, U. S. Dist. Atty., contra. 

Butine, J. The defendant's only substantial ground of complaint is 
the appraiser's refusai to adjoum the hearing until a future time. Proper 
notice was sent him, in pursuance of which his represeiitative attended, 
and requested an adjournment. This request was refused. Whether 
it should hâve been granted the court cannot consider. The appraisers 
were the sole judges of this. I cannot assume that they abused their 
authority,— acted arbitrarily; without exercising the discrétion commit- 
ted to them; and on this ground treat the appraisement as void. 

Judgment must therefore be entéred on the verdict for the plaintiff. 



United States v. GeottSatj. 
{IHêtriet Court, E. D. Wùeonsin. ularch 13, 1887.) 

1. Pbrjttrt— Naturalization Laws— Appidavits. 

The Revised Statutes of the United States, § 6395, which provide for pun- 
ishment by fine and imprisonment where any person knowingly swears falselv 
in an oath or aflEidavit made or taken under any law relating to the naturali- 
zation of aliens, are to be construed to refer to oaths which the naturalization 
law requires or authorizes a party to take. 

2. AlilBNS— NATtTEALIZATION— APPIDATIT BT ApPLICANT. 

The Revised Statutes of the United States, § 2165, relating to the naturali- 
zation of aliens, which provide that it shall be made to appear to, the satis- 
faction of the court admitting such alien that he has resided within the United 
States flve years at least, and within the state or territory where such court is 
at the time held one year at least, but that the oath of the applicant shall be 
in no case allowed to prove his résidence, are to be construed as a prohibition 
forbidding the taking of the oath of the applicant himself as proof of his rési- 
dence, and not a provision merely that the oath of the applicant shall be re- 
garded as insufflcient for the purpose. 
Z. Pbbjdrt— ExTRAjTjDiciAL Oath— Natubalization Laws. 

An oath made by an applicant under the naturalization laws, that he has 
resided in the state in which his application is made for one year next pre- 
ceding the éame, is extrajudicial, and not authorized by section S165 of the 
Revised Statutes of the United States, and such applicant cannot be convicted 
on a 6harge bf perjury for the same, brought under section 5395 of said Re- 
vised Statutes. 

*Keported by C. Berkeley Taylor, Esq , of the Philadelphia bar. 
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4. Samb— What Constitutbs OrrENSB— Mateeialitt. 

Where an oatli is taken or made in a judicial proceeding by a party whose 
testimony is not compétent, but is admitted, not by an excess in the exercise 
of jurisdiction, but by an errer in judgment on the paît of the court, which 
testimony becomes material in the cause, perjury œay be assigned for false 
swearing; but where the oath is extrajudicial, and not required orauthorized 
by law, perjury cannot be so assigned. 

On Demurrer to Indictment for Perjury. 
A. K. Ddaney, for the United States. 
N. S. Murphey, for défendant. 

Dyee, J., (firally.') At a late session of the grand jury, the défendant 
■was indicted for perjury under section 5395 of the Revised Statutes of 
the United States, which provides that, "in ail cases where any oath or 
affidavit is made or taken under or by virtue of any law relating to the 
naturalization of aliens, or in any proceedings under such laws, any per- 
son taking or making such oath or affidavit who knowingly swears falsely, 
shall be punished by imprisonment not more than five years, nor less 
than one year, and by a fine of not more than one thousand dollars." 
The indictment contains a single count, from which it appears that the 
perjury assigned consisted in swearing, at the time of the defendant's 
application to become a citizen of the United States, that he had resided 
within the state of Wisconsin for one year next preceding his application. 
Varions objections to the insufficiency of the indictment hâve been made 
and argued by counsel, only one of which the court finds it necessary to 
consider. 

Section 2165 of the Revised Statutes, relating to the subject of natu- 
ralization, and to which référence must be had in connection with section 
5395, in determining the question in judgment, provides that an alien 
may be admitted to become a citizen of the United States in the foUow- 
ing manner, and not otherwise: 

"First. He shall déclare on oath, before a circuit or district court ofthe 
United States, or suprême court of the territories, or a court of record of any 
of the States having common-law jurisdiction, and a seal and clerk, two years 
at least prior to his admission, that it is bona flde his intention to become a 
citizen of the United States, and to renounce f crever ail allegiance and fidelity 
to any foreign prince, potentate, state, or sovereignty, and particularly by 
name to the prince, potentate, state, or sovereignty of which the alien may 
be at the time a citizen or subject. Second. He shall, at the time of his ap- 
plication to be admitted, déclare on oath, before sorae one of the courts above 
specified, that he will support the constitution of the United States, and that 
he absolutely and entirely renounces and abjures ail allegiance and fldelity to 
every foreign prince, potentate, state, or sovereignty, and particularly by name 
to the prince, potentate, state, or sovereignty of which he was before a citi- 
zen or subject; which proceedings shall be recorded by the clerk of the court. 
Third. It shall be made to appear to the satisfaction of the court admitting 
such alien that he has resided within the United States five years at least, and 
within the state or territory where such court is at the time held, one year at 
least; and that during that time he has behaved as a man of a good mora'i 
character, attached to the principles of the constitution of the United States, 
and well disposed to the good order and happiness of the same; but the oath 
of the applicant shall be in no case allowed to prove his résidence." 
v.30F.no.9— 43 
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This section contains other provisions upon the subject of naturaliza- 
tion, but thèse are ail that it is necessary hère to consider. It is to be 
observed, in the first place, that, under section 5395, to make a case of 
perjury, the oath or affidavit mpst be made or taken under or by virtue 
of the law relating to the naturalization of aliens. This, I take it, 
means an oath which the law relating to naturalization requires or 
authorizes the party to take. That I think is the fair sensé and mean- 
ing of the language used in section 5395. Now, recurring again to sec- 
tion 2165 of the naturalization statute, we find that the second subdi- 
vision of that section expressly déclares what the applicant himself ahall 
state under oath, when he makes his application to be admitted to be- 
come a citizen. That subdivision provides that he shaJl déclare on oath, 
before some one of the courts specified, that he will support the consti- 
tution, and that he renounces and abjures ail allegiance and fidelity to 
every foreign prince, potentate, state, or sovereignty, etc. Thèse are 
the déclarations which the statute thus expressly requires him personaliy 
to make under oath, as a prelirninary to his admission as a citizen of 
the United States, Then, when we come to the third subdivision, we 
find that its language is not that he shall déclare on oath certain facts 
in relation to his résidence, but thàt it ahali be made to appear to the sat- 
isfaction of the court admitting such alien that he has resided within 
the United States five years at least, and within the state or territory 
where such court is at the time held one year at least; and the closing 
sentence in the section déclares, without qualification, that the oath of 
the applicant shall in no case he aUowed to prove his résidence. This is, in 
effect, a prohibitory clause, forbidding the takiug of the oath of the ap- 
plicant himself as proof of his résidence; the évident object of the law 
being to reqùire other pfoof than that of the oath of the applicant upon 
that subject. 

This Seing the statutory provision as enaeted by congress, we hâve to 
apply to the case, in the interprétation of the statute, the familiar and 
elementary principle that, to constitute perjury, the oath or affirmation 
must be material, or, as it is stated in the opinion of the court in the 
case of SUver v. State, 17 Ohio, 868, it must be required by or hâve 
some effect in law. Further, it is elementary that perjury cannot be as- 
signed of an oath which is extrajudicial. Now, appîying this rule of 
law, in connection with the statutory provision cited, to this indictment, 
how stands the case? As we hâve seen, the oath which the défendant is 
alleged to hâve taken, and which is set outin the indictment, and therein 
alleged to hâve constituted the perjury complained of, is an oath that he 
had resided within the state of Wisconsin one year prior to the making 
of the application for naturalization. And we find that this was an oath 
which the statute expressly declared the court should not receive — for 
that is its effect— as proof of résidence. This statutory déclaration, that 
the oath of the applicant shall in no case be allowed to prove his resi- 
derce, is not équivalent to astatement that the oath shall not be suffi- 
cient proof of résidence. It is, as I interpret it, absolutely prohibitory, 
and makes such an oath, when taken by the applicant, of no weight in 
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îaw as proof pf résidence. This is the construction which it seems to me 
the court must place upon the language used. The things which the 
applicant in such a case is required to himself state on oath are those 
contained in the second subdivision of the section. 

But, when the question of résidence arises, congress has provided that 
certain facts shall appear in relation thereto from some other source than 
ihe oath of the applicant; the language of the subdivision being that if 
dudl be mode to appear to the satisfaction of the court that the applicant 
has resided, etc.j that is, it shall be made to appear by aome other évi- 
dence than the oath of the applicant, which, the statute emphatically 
says, shall in no case be allowed to prove résidence. 

Upon investigation of this question, the court has found. a class of 
cases where, for example, in the trial of a cause, the évidence of a wit- 
ness may be incompétent; but the court, committing an error of judg- 
ment on the question of competency, may admit it, and in such case it 
has beeh held that, although the testimony was in fact incompétent, still, 
as the court was not forbidden to receive it, and merely erred in its judg- 
ment in receiving it, if the witness makes false statements while giving 
such incompétent testimony, perjury may be assigned upon such false 
testimony. I bave before me a few examples taken from this clàss of 
cases. 

In Sharp v. WUhite, 21 Tenu. 434, the trial court held that, if a cer- 
tain oath was not administered to a witness in the words of an act of the 
assembly, it was an extràjudicial oath, upon which a person could not 
be convicted of perjury, if the oath was false. The suprême court held 
this ruling to be error, saying in its opinion: 

"Although the witness was not compétent to prove his owii aceount, if he 
could prove it by another witness, yet, as the défendant waived the question 
of competency, the évidence of the plaintifE as to the justice of tiie aceount 
was as malerial as it would hâve been had no objection to its competency 
existed." 

In that case it appeared that the défendant waived the question of 
the competency of the testimony, and therefore the court held the évi- 
dence of the plaintiff, as given on the trial, to be material. Aside from 
the point of waiver, enough appears in the opinion to bring the case 
within the class of cases to which the court has referred, namely, cases 
where incompétent évidence has been received in the course of the trial ; 
and upon the question arising as to whether the party who gave that 
testimony committed perjury, the testimony being found to be false, it 
was held that he did. 

Chamberlain v. People, 23 N. Y. 85, is another case wherein it was 
held that, although testimony that was admitted was incompétent, and 
although the référée — for it was a case before a référée — erred in re- 
ceiving it, still its admission did not render it immaterial. And in ail 
the cases belonging in this class it will, I think, be found that the courts 
hâve held that, although the testimony, according to the rules of évi- 
dence, was incompétent, yet it was material to the issue that was being 
tried. 
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Another case to which I mîght refer is Van Steenhergh v. Koriz, 10 Johns. 
166, the syllabus of which is this: 

"In an action ofslander for chargingtheplaintifl with having swornfalsely 
and committed perjury in swearing out an attachment before a justice of 
the peace, it was heid that, as the statute autliorized tJie justice to issue the 
attachment on satisfactory proof, it was left to his discrétion to décide on the 
proof ; and where he took the oath of the party, which was not légal évidence, 
this was held an errer of judgment, and not an excessof jurisdiction, and the 
proceeding was therefore erronée us only, not void; and perjury niay be as- 
signed on an oath erroneously tàken, especially while the pcbceedings remain 
unreversed." ' 

The court in its opinion in this case say: 

" We thiiik, therefore, that the oath of the créditer applying, " [that is apply- 
ing for the attachment,] "was not the satisfactory proof intended by the act, 
and that the attachment issued without the requisite proof. It was, how- 
ever, à question within the jurisdiction of the justice what was satisfactory 
proof, for the statute had notdeflned it. He was ea; necessitàte and de jure 
to judge and détermine what was to him satisfactory proof; and if he made a 
mistake in judging of the proof, as he would hâve done in admitting a paper 
purporting to be a letter of the debtor, without évidence of the handwriting, 
it was a case of error of judgment, and not of excess of jurisdiction." 

Hère, as we see, the court put stress upon the point that the question, 
what was satisfactory proof, was one upon which it was the right and 
duty of the court to pass, because the statute had notdeflned what should 
be satisfactory proof. But in the case at bar we find that the statute on 
the subject of naturalization bas in effect declared what shall be, or rather 
what shall not be, the requisite and légal évidence of résidence, since it 
prohibits the admission or allowance of the oath of the applicant to prove 
résidence. So the distinction between the casé in 10 Johns. and the 
case at bar is quite apparent, and the remark applicable to the case cited 
is applicable to ail thé cases of the class to which it belongs, namely, 
that they were cases in which it was within the power and authority of 
the court, and, indeed, its duty, to détermine whether the testimony 
offered was compétent and admissible. 

To none of them, so far as I hâve been able to asoertain, was there ap- 
plicable, as hère, a statutory provision which precluded the court from 
allowing the testimony offered; and it remained as a mère matter of judg- 
ment on the part of the court, in performing its duty on the trial, whether 
the évidence should be admitted or not. 

Now, we hâve another class of cases to ivhich belongs the case which 
I hâve before referred to, of Silver v. State, 17 Ohio, 368, — cases in which 
the principle bas been applied that the false oath, to constitute perjury, 
must not be extrajudicial, but must be material to the question at issue, 
or be required by or bave some efifect in law. And in the case just cited 
it was held that if a bill in chancery does not require an answer thereto 
to be made under oath, and a swom answer is nevertheless made, even 
though the oath be false, perjury cannot be assigned on it, because the 
making of the oath was not material; it was not called for nor required 
by the bill. 



tJNITED BTATES V. GKOTTKATJ. 677 

A^ain, in the case of Lamdm v. State, 5 Humph. 83, there was a réf- 
érence to a clerk and master to take an accounting of the indebtedness of 
an insolvent estate, summoned at the mstance of complainant, a cred- 
itor, and such créditer swore falsely that no money had been paid on a 
note held by him against the estate; and it was held that no perjury was 
committed by the taking of that oath, ahhough the oath was false, be- 
cause it was not an oath which was required in or under the proceedings 
which transpired before the clerk and master. There was nothing in the 
order of the court appointing them as référées to take and state the ac- 
count which authorized or required them to administer oaths to wit- 
nesses or parties who should corne before them, and therefore the volun- 
tary taking of the false oath in question did not constitute perjury. I 
find the rule laid down by Mr. Bishop in his work on Criminal Law as 
eleœentary, that, if the testimony of the witness can bave no weight in 
law as affecting the issue, then it is not perjury, on the familiar ground 
that it is immaterial. 

I now refer to the case of State v. Helk, reported in 2 HiU, (S. G.) 290; 
and, as the statement of the case and opinion of the court are very brief, 
I will read them in fuU. The statement of the case is as follows: 

"This waa an indietment for perjury in an affldavit filed with a pétition by 
the défendant to the court of common pleas for naturalization under the act 
of congress. The perjury was assigned on tl»e defendant's oath that he had 
resided in the state two years previous to his application. The jury found a 
verdict of guilty, and the défendant appealed on several grounds. The only 
one, however, which it is necessary to notice, and that on which the case was 
decidedj was in arrest of judgment; that perjury cannot be assigned on the 
oath, as it is immaterial, because the act of congress expressly excludes the 
oath of the applieant as évidence of his résidence. " 

The court in its opinion says: 

"We are clear that the motion in arrest of judgment must be granted. 
The act of congress of 1802" [which is the statute we are considering] "is ex- 
press that tlie oath of the applieant shall in no case be allowed to prove his 
résidence. It might be argued, as in the case of Van Steenhergh v. Kortz, 
10 Johns. 170,, in which an attachment was granted on the oath of the party 
who was not compétent to make it, that, if a witness incompétent from in- 
terest or any other cause is sworn on a trial, or if a party be examined in his 
own cause, and swear falsely, he is no less guilty of perjury than the most 
compétent witness. This is true, but I cannot suppose tliat the oath of the 
défendant was received in support of his application. It is made the duty of 
the court not to receive it. Other évidence, suoh as the act allows, was an- 
nexed to the application ; and I cannot suppose that the court at ail consid- 
ered the defendant's oath, or that it had any effect in supporting the applica- 
tion. It was merely voluntary and impertinent, as if a party flling a décla- 
ration in the court of common pleas should think proper to make oath of its 
truth. The motion in arrest of judgment is granted." 

This is a case precisely in point upoia the very question hère in judg- 
ment; and I must say, as the court said in the case of State v. Hdle, 
that I cannot suppose, in the face of this clause in the third section of 
the naturalization statute, that the oath of the défendant in relation to 
his résidence was received by the court, or had any eflfect in support of 
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his application to be admittecj to citizenshîp. The court was not al- 
lowed, but was forbidden by the statute to receive it. And I must pré- 
sume that the court was controlled in its disposition of the application 
by the provisions of this statute, and therefore that this was an extra- 
judicial oath, one which was not required or authorized by the law re- 
lating to the naturaJization of aliéna. 

In conclusion, for the reefsons stated, the demurrer to the indictment 
must be sustained, and the défendant discharged. 



United States v. Long. 
(Circuit Court, S. D. Oeorgia, E. B. February 5, 1887.) 

1. FoBGKRT— Définition. 

Forgery is the fraudaient makingor altération of a writing, to tho préjudice 
of another man's right. 

2. Same — Intknt. 

In order to flnd the intent to defraud a particular person, it is not necessary 
that there should be évidence to show that the accused had that particular 
person* in contemplation at the timô of the forgery. It is sufHcient if the 
forgery would hâve the efifeet of defrauding him. 

8. Same— SmiLAB Name. 

One may be guilty of forgery if he fraudulently signs his name, although 
it is identical with the name of the person who should hâve signed. 

4. PosT- Office— MoNE Y- Obder—Impersonation of Payée— Evidence. 

If the accused falsely represented himself to be the payée of the money- 
order, it is a circumstance tending to impeach his good faith, and such mis- 
representation may be as well eflfected by acts as by words. Thus, if he pre- 
seuted himself before the paying officiai, and, presenting the order, signed it 
as if he were the person for whom it was intended, he as well defrauds as if 
he had declared himself to be the payée. 

6. Confessions — CoNTBADiCTiNa. 

If the prosecution relies on the confession alone, the prisonér is entitled to 
the full eflfect of a portion of the confession which goes in his favor; but the 
prosecution may contradict by évidence such portion of the confession, and 
the jury may convict, notwithstanding it, if ail the évidence taken together 
warrants that flnding.i 

{Byllahua by the Court.) 

Indictment for Forging Signature on Money-order. 
Dwpont Guerry, U. S. Atty., for the Government. • 
James Atkins, for prisonér. 

Speer, J., {charging jury.') A useful, and indeed an essential, branch 
of the postal service of the government is the transmission of funds by 
means of "money-orders." The law provides that, to promote public 
convenience, and to insure greater security in the transfer of money 

'Bespecting admissibility of confessions, see Hoober v. State, (Ala.) 1 South. Rep. 574, 
and note ; XJ. S. v. Bassett, (Utah,) 13 Pac. Eep. 237, and note. Eespectiiig the suffl- 
ciency of confessions and admissions, U. S. v. fiassett, supra, and note; State v. Penny, 
(liwa,) 30 N. W. Rep. ô61. 
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through the mails, the postmaster gênerai may establish and maintain, 
under such rules and régulations as he may deem expédient, a uniform 
money-order System at ail suitable post-offices. A money-order is an 
order for a specified sum of money, not less than one cent nor greater 
than fifty dollars, made ont at a money-order office, on a blank form 
prescribed by law and the post-office régulations, and payable at some 
other money-order office. The person who purchases the money-order 
is known as the remitter, and the person to whom it is payable as the 
payée. A money-order is issued along with what is termed in the postal 
service a letter of advice. Thig is a letter or notice, partly printed and 
partly written, bearing the same number and date as its corresponding 
money-order, and is issued to the paying postmaster, for the purpose of 
informing the latter as to the name and résidence of the remitter and the 
payée of the order. It is used to assist the paying postmaster in the 
identification of the payée of the order. You will bave in évidence a 
spécimen of the papers, and you already understand their nature. To 
protect the integrity of its money-orders, the following statute bas been 
enacted by the govemment : 

" Any person who shall, with iiitent to defraud, * » • forge * * * 
any order in imitation of or proporting to be a money-order issued by the post- 
offlce department, or any of its postmasters or agents, or any material signa- 
ture or indorsement thereon; * * * any person who sball, with intent to 
defraud, pass, utter, or publish * * * as true any such false, forged, or 
altered money-order, knowing the same, or any signature or indorsement 
thereon, to be false, * * * shall be punished by a fine of not more than 
five thousand dollars, or by iraprisonment at hard labor for not less than two 
years, and not more than flve years." 

Ahd the accused is charged by indictment with the violation of this 
law. There are two counts in the indictment; the first charging the 
forgery of a material signature, — that of John G. Long, the payée of 
the order, — and the other charging that the prisoner, with intent to de- 
fraud, passed the forged money-order, knowing the same to be forged. 
The prisoner pleads not guilty, and thus is formed the issue which you 
are trying. You will attend, gentlemen, to the instructions of law which 
I will now give you. 

Forgery is defined by Sir William Blackstone to be the fraudulent 
making or altération of a writing, to the préjudice of another man's 
right. 4 Comm. 247. In order to find the intent to defraud a particu- 
lar person, it is not necessary that there should be évidence to show that 
the accused had that particular person in contemplation at the timé of 
the forgery. It is sufficient if the forgery would hâve the elFect of de- 
firauding him. Roscoe, Crim. Ev. 505. In the case of a paper like 
this, if there is sufficient proof that the paper bas been forged , and the 
questioii is, who did the forgery ? a strong presumption necessarily 
arises against the party in whose favor the forgery is made, or who has 
the possession of it, and seeks to dérive benefit from it. One may be 
guilty of forgery if he fraudulently signs his name, aJthough it is iden- 
tical with that of the person who should hâve signed. Thus, if a bill of 
exchange is payable to A. B., or order, and it cornes to the hand of a 
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person named A. B. who is not the payée, and who fraudulently in- 
dorses it for the purpose of obtaining the money, this is a forgery. To 
apply to this case: If this. raoney-order had been payable to John A. 
Long, and it came by mistake of the mails or otherwise to the hands of 
the prisoner, John A. Long, who, knowing it was not intended for him, 
but for another John A. Long, indorsed it, or signed the receipt for it, 
with the fraudnlent purpose to get the money on it, he would be guilty 
of forgery. Much more, th en, would he be guilty if he fraudulently 
signed the name of John Q, Long. This fraudulent purpose may be suffi- 
ciently proven by bis acts; and if the facts are suffioient to put him on 
notice of the fact that the moneyrorder was intended for another, and 
not for him, then the conséquence of his act is to defraud the other; 
and one is presumed to intend the conséquences of his own acts. If the 
accused-falsely represented himself to be the payée of the money-order, 
it is a circumstance tending to impeach his good faith, and such rep- 
résentation may be as well effected by acts as by words. Thus, if he 
presented himself before the paying officiai, and, presenting the order, 
signed it as if he were the person for whom it was intended, he would 
as well defraud as by declaring that he in truth was the payée. While 
the guilty knowledge of the accused must be clearly shown to the satis- 
faction of the jury, it is not absolutely necessary that there be positive 
évidence, provided it is clearly shown from the facts and circumstances 
of the case. Nevertheless it must be satisfactory to the jury. 
. If the prosecution relies on the confession alonë, the prisoner is enti- 
tled to the fuU effect of that portion of the confession which goes in his 
favor; but if there is other évidence upon which the prosecution can with 
justice insist upon a conviction, the jury may, if they think proper, con- 
vict, notwithstanding the confession alone would be insufficient. In 
other words, if the prosecution uses the déclaration of the prisoner, the 
whole of it must be taken together. One part cannot be selected, and 
the other left ; and if there be no other évidence incompatible with it, the 
entire déclaration of the prisoner must be taken as true. But if, after 
the whole of the statement of the prisoner is in évidence, the prosecution 
is in a situation to contradict any part of it, it is at liberty to do so, 
and then the statement of the prisoner, and ail the other évidence, must 
be left to the jury for their considération, precisely as in any other case, 
when one part of the évidence is contradictory to another. Roscoe, 
Crim. Ev. 55. 

In ail criminal cases the burden is upon the prosecution to produce 
such évidence as will satisfy the jury that the charge against the accused 
is true, — such évidence that, when the jury bas considered it, and ail 
the rest of the évidence, there will remain no doubt (for which a sensible 
reason can be given) that the accused is guilty. After fairly considering 
the évidence, if there remains a reasonable doubt upon the évidence, or 
because of the want of évidence about the guilt of the accused, he is en- 
titled to his acquittai. If, on the other hand, the évidence is of that 
character that a conscientious and sensible man may be satisfied that the 
prisoner is guilty, it is the duty of the jury to find him guilty. 
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I will now, gentlemen, briefly sum up the fads in évidence for your 
assistance. 

It is in proof that on the twenty-fourth of November, 1885, Mr. Dew- 
hurst, postmaster at St. Augustine, issued this money-order for Annie 
Benide, for $5.50; John G. Long, the mayor of St. Augustine, who 
was then in Savannah, being the payée. The usual letter of ad vice 
was issued, and reached the postmaster at Savannah. With the money- 
order was inclosed a letter, directed to Mr. Long, reminding him of the 
promise he had made to assist Annie Benide's daughter, who was, it 
seems, then in jail in Savannah, and requesting him to appropria te the 
money for the benefit of the latter. There was also inclosed this writteil 
order: 

"St. A-ugustine, F la. 

Mr. Samuel Osbon — Deab Sm: You will oblldge me, Mrs. Bendee, by giv- 
ing Mr. Long that 17$ I sent, he going to look eut for my daughter for mèi 

Mes. Bendee. 

Indorsed: "Samxtel Osbon, 76 South Broad St., Savannah, Ga. ■ In pare 
Dr. Dunkin." 

John G. Long was requested also to collect this order, and appropriate 
the proceeds for the benefit of Annie Benide's daughter. John G. Long 
nèver received the letter or its inclosure. It was delivered at the house 
of John A. Long, the accused, and to the wife of the accused. She there- 
after delivered it to her husband, and he kept the letter by him for sorne 
time,— three weeks or a mpnth, — and then turned the written order over 
to one Pennington, and the accused himself presented the money-order 
to Mr. Black, the assistant money-order clerk, and collected the moriéy 
on it. The name of John A. Long, changed to John G. Long, issignéd 
to the receipt on the money-order. 

1 charge you, gentlemen, that the signature to a receipt on a money- 
order is a màterial signature, in the meaning of the law. John A. Long 
testifles that he signed the receipt in his own name. He did not, he says, 
put the G. there. Mr. Black, the money-order clerk, tes^tifies that he re- 
members the person who presented the money-order; but he is not able 
to identify Long as that person. Long testifies that he was the person 
who presented it; and Mr. Black testifies that he said to that person: 
"The letter of advice directs the money to be paid to John G. Long, and 
I cannot pay it to you unléss you change the signature from John A. 
to John G.," and that the person who presented the order then made 
the change in his présence, and stated to Black that he was the person 
to whom it belonged. 

Now, on this évidence, with the rest of the évidence, you mustsay on 
your oaths whether the accused fraudulently wrote the signature, John 
G. Long, with the intent to defraud John G. Long, and did he pass the 
money-order so fraudulently changed, or did he do either. He tells you 
he thought the letter and the money-order were for him. If he hon- 
estly thought this, and presented it in good faith, you must acquit him, 
because the crime requires guilty knowledge. You will look to ail the 
facts, and examine the truth of that statement. Did he know Annie 
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Benide? Had he promised to assist her daughter? The lettér inclosed 
put him on notice that the payée of that money-order knew Annie Ben- 
ide, and had made her such a promise. Did he keep the money-order 
nearly a month before he presented it? He testifies he made no attempt 
to restore the money when he found for whom it was jntended until after 
his arrest. He says he knew a Mrs. Bender who had a daughter, and who 
had gone to Florida; but his évidence is silent as to any promise made 
Mrs. Bender. His wife testifies she thought the letter was his, because 
of its référence to a woman and her daughter. Although the référence 
seems to hâve been entirely innocent, she, because of jealousy, at once 
severed ail marital relations with him, and has not lived with him since. 
And another witness, Brindle, testified somewhat to the same effect. 
Whatever may hâve been the opinion of Mrs. Long, Long himself knew 
the facts; and it is his knowledge, and not hers, that is material. And, 
indeed, when it was developed on the committal trial that the letter came 
from an old colored woman, in distress on account of her daughter, who 
Was in jail, it is difficult to understand why, the cause of the wife's suspi- 
cion having been explained, a reconciliation did not take place if the 
letter was the true cause of the estrangement. But this is not important. 
Ig U reasonable that Long could hâve supposed the letter and money- 
order was for him? If it is, you should acquit him. If it is not, you 
ehould convict him, if you also believe he signed the name of John G. 
Long with the intent to defraud the latter. 

There is évidence to the effect that Long, the accused, cannot read or 
Write. He himself testifies that he can write his name. The effect 
sought by this évidence is to satisfy the jury, if you find he did sign and 
appropriate as charged, that he did not hâve intelligence enough to know 
that he was signing another man's name, and appropriating another man's 
money. In determining this, however, you will look to aU the facts, 
and to his bearing and testimony as a witness, and then say whether he 
possesses sufficient intelligence to know that he was doing wrong. So 
far as ignorance of the law is concerned, that is no excuse for crime, and 
therefore is no proper subject for your considération. 

In conclusion, gentlemen, I charge you that you must be satified that 
the accused is guilty on both or one of the counts of this indictment be- 
fore you can properly convict him. I hâve told you he is entitled to 
the benefit of a reasonable doubt, if there be one on your minds. This 
is no license to acquit. It is such a doubt as a prudent man would 
weigh and act upon, or décline to act upon, in his own affairs. In view 
of the évidence, are 3'ou satisfied he did it, and did it as charged? If 
yes, you ought to convict him; and if no, you ought to acquit him. If 
you find him guilty on both counts, you will say: " We, the jury, fend the 
défendant guilty." If you find him guilty on one count, you will specify 
the count in your verdict. If you find him not guilty, you will say: 
"We, the jury, find the défendant not guilty." 

Note. The prisoner was convicted, and a motion for a new trial was over- 
ruled. 
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Bate RËfRiGERATiNG Co. V. OiuvÊtît and others. 
{Ovrcuit Court, B. New Jersey. April 30, 1887.) 

1. Patents fob Inventionb— Infeingemest— Injdnction— Bkbach. 

Parties who hâve been enjoined f rom infringing a patent are guilty of con- 
tempt if they contribute to a fund to defray the expenses of a person con- 
testing the vâlidity of the patent, since they will net be allowed to do indi- 
Tectly what they cannot do directly. 

2. Same—Contempt— Absence of Intbnt — Ptjnishmbnt. 

The factthat they did not intend to violate the injunction, did not believe 
they were violating it, and acted on the advice of counsel, does not clear 
them of the contempt; though their disclaimer of intent to violate it will be 
considered by the court in imposing the punishment. 

In Equity. Motion for attachaient for contempt. 
Benjamin F. Butler, for plaintiflf. 
John R. Bennett, for défendants. 

Wales, J. The défendants, Benjamin W. Gillett, Morillo H. Gillett, 
and David H. Sherman, were enjoined from infringing letters patent No. 
197,314, of November 20, 1877, by a decree of this court, made on the 
fourteenth day of Novemlaer, 1881. The injunction was dissolved on 
September 29, 1882, and reinstated March 29, 1884; and on April 10, 
1884, the writ was re-served on the défendants, with the exception of 
David H. Sherman, who, it is proved, had actual notice of the order and 
of the existence of the writ. In obédience to the injunction, they im- 
mediately ceased to make use of the complainant's process for preserving 
méat during transportation and storage, and returned tothe old method; 
but, in the fall of 1882, they entered into an agreement with othership- 
pers and exportera of méat, to contribute to a fund, at a certain fixed 
rate, for the purpose of making a common défense against ail suits which 
should be thereafter instituted by the complainant against any one of the 
parties to the said agreement, for the infringemenl of the patent; believing, 
as they say, the patent to be void bj' reason of new défenses, among others, 
of prior use of the aUeged invention, and which were not known to them 
at the time the decree was rendered in this suit. The moving papers 
show that a suit is now pending in the United States circuit court for the 
Southern district of New York, brought by the complainant against 
Joseph Eastman, for an infringement of this patent, and that the expenses 
of the défendant in that suit hâve been, or will be, paid, in whole or in 
part, out of this common fund. It is also proved that, in pursuance of 
the agreement, thèse défendants hâve paid their proportional share of 
money to the fund from the time they signed the agreement, and they 
admit that they are still contributing such share, under the beljef that 
they bave a perfect right to do so, as they are advised; and that in so 
doing they hâve not violated, and bave not intended to violate, the in- 
junction. 

On hearing a motion for contempt, the first inquiry always is, do the 
acts complained of constitute a violation of the injunction? The- mo- 
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tives which impelled the acts, honestly mistaken conceptions of right to 
do them, or the erroneous advice of counsel, and ail other excuses, may 
be properly cbnsidered only in awarding punishment, where the viola- 
tion is clear and without doubt. It is needless to remark on the impor- 
tance of exacting implicit obédience to the order of a court having juris- 
diction of the subject-matter in dispute. Any relaxation of, or dévia- 
tion from, the established practice of enforcing a compliance with such 
order, in its spirit and letter, would not only produce confusion and end- 
less litigation, but would impair the authority and dignity of the court; 
and it is for thèse reasons, as well as to maintain the rights of the pre- 
vailing suitor, that enjoined parties are liable to punishment, even where 
they bave innocently or mistakenly violated an injuncUon. 2 High, 
Inj. §§ 1416, 1417; Walker, Pat, § 708 et seq. 

The combination formed by the agréera ent, which was entered into by 
the défendants, was and is avowedly for the purpose of contesting the 
validity of the complainant's patent, and, in carrying out that object, 
Eastman bas been, and is now, openly and admittedly, infringing, and 
wh^le-doing so has received, and is, still receiving, aid, assistance, and 
encouragement from the combination, being supported and indemnified, 
ail the tinàe, out of the common fund. The défendants are active mem- 
bers of the combination. They subscribe to its fund, and expect to par- 
ticipate in ail the advantages and beuefits which may flow from its use 
and appropriation. They are, under the shelter thus afforded, making 
a continued résistance to the complainant's rights under the patent, after 
this court has sustained its validity, and ordered them to refrain from any 
further infringement. Such couduct is in disobedience of the injunction 
in its spirit, if not in the letter, They are doing, indirectly, what they 
hâve been commanded not to do, either by themselves, or through the 
agency of others. They bave waged a prolonged and unsuccessful contest 
in this court against the patent, and, as far as they are concerned, the 
question of the validity of the patent is res adjudicata, and they are 
estopped from making further opposition to it, except in accordance 
with the established rules of procédure in such cases. They bave also 
been refused a rehearing on the ground of iiewly-discovered évidence, 
(see 12 Fed. Rep. 108;) and are now attempting, in an irregular way, to 
nullify the decree rendered against them, and are virtually disobeying 
the writ of injunction. It is impossible, in view of the évidence, to see 
wherein their acts difFer, in principle,, from direct and personal infringe- 
ment. The practical effect of such acts is the same in either case. 
Where it is proved that what a party does is done for the purpose and 
with the intent of aiding infringement, he is liable under the doctrine of 
çontributory infringement. Snyder v. Bunnell, 29,Fed. Rep. 47; Arner- 
ican Ootton-Tie Supply Go. v. McCready, 17 Blatchf, 291 ; Schneider v, Pount- 
ney, 21 Fed. Rep. 399. 

Nor will the fact of new évidence or défense, or the advice of counsel, 
justify the conduct of the défendants. They are bound to obey the in- 
junction until it has been dissolved or modified; and they cannot be al- 
lowed to assume the province of the court, in determining whether it is 
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right or wrong. PhïIMps v. Oity of Détroit, 3 Ban. & A. 150; Whipple v. 
Hulchinsm, 4 Blatchf. 190; Hamûton v. Simons, 5 Biss. 77. It does 
not follow, because Eastman may bave the rigbt to avail himself of the 
new évidence, if such -tbere be, or to set up new défenses, that the de- 
fendants can be permitted to do so in this indirect manner. A breach 
of an injunction, amounting to contempt, niay be oommitted even by 
àiding one who acts in an officiai capacity and under authority of law. 
Woodwàfd V. Earl UiKoln, 3 Swanst. 626; 2 High. Inj. § 1435. The 
défendants must therefore be held in contempt, but, as they hâve dis- 
claimed ail intention to violate the injunction, and hâve, so far, purged 
themselves of a wanton and willful disobedience, the court will impose 
à nominal fine of $10 on each of them ; and it is further ordered that they 
pay the costs of this motion, and a reasonable counsel fee. 



Bâte Refbïgerating Co. v. Gillett and others, impleaded, etc* 
(Circuit Court, S. New Jersey. April 32, 1887.) 

Patents tob Iiîtentions— iKPKisraEMENT— Injuncwion— Bkeach— SiLE. 

A suit was brought against Beveral, as partners in the steam-ship business, 
to recover damages for the infringement of a patent by use upon one of their 
ships, and for an injunction. While the action was still pending, they sold 
out their business, ships, and property to a corporation, which assumed ail 
their debts and liabilities. After the sale, the corporation was not made a 
party to the suif, but the suit progressed and an injunction was granted. 
Heid, that the corporation, never having been made a party to the suit, is not 
Tjound by the injunction; and neither it nor its agents can be punished for 
refusai to obey the injunction. 

Jn Equity. 

Dickerson <fc Dickerson, for complainants. 
John R. Bennett, for défendants. 
Lord, Day & Lord, for Brown. 

Wales, J. This is an application for an attachment for contempt 
against Vernon H. Brown, who is the accredited agent of the Cunard 
Steani-Ship Company, Limited, at the port of New York, and has the 
entire control and- management of its business at that place, for the vio- 
lation of an injunction granted in the above suit. The bill in this cause 
was filed on the fifth of February, 1878, against the Cunard Steam-Ship 
Company, which was impleaded with certain individuals named therein, 
for the infringement of letters patent No. 197,314, dated November 27, 
1877, for "improvement in processes for preserving méats during trans- 
portation and storage." The answer of that company was filed on the 
thirtieth of March, 1878, and a decree, sustaining the validity of the 
patent, and ordering an injunction, was entered November 14, 1881. 
This decree was vacated on September 29, 1882, and reinstated March 29, 
1883. 
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At the time of filing the bill, and putting in the answer, the Cunard 
Steam-Ship Company, as it was then known and called, was an associa- 
tion or partnership of four persons, transacting business under the name 
and style of the British & North American Royal Mail Steam-Packet Com- 
pany, but the association appeared to the suit, a,nd answered, without 
taking exception to the misnomer. The Cunard Steam-Ship Company, 
Limited, was incorporated on the twenty-third of May, 1878, under the 
British Company act of 1862, and on or about July 1, 1878, succeeded 
to the property and business of the British & North American Royal 
Mail Steam-Packet Company. On the organization of the incorporated 
Company, the four individuals, constituting the old association or part- 
nership, became four of the six shareholders of the corporation, and were 
the controUing owners and managers of it. Other purchasers of shares 
came in afterwards; so that prior to April 25, 1885, the partners owned 
not more than one-fburth of the stock, and were represented by only 
three members in a board of eight directors. 

By an agreement made between the partnership and the corporation, at 
the time of the sale and transfer of the partnership property, business, 
and good-will, the corporation agreed to ''pay, satisfy, and discharge ail 
the debts, liabilities, and obligations of the vendors whatsoever, and 
adopt, perform, and fulfill ail con tracts and engagements binding on 
them, and at ail times keep the vendors indemnified against such debts, 
liabilities, obligations, contracts, and agreements, and against ail actions, 
proceedings, costs, damages, claims, and demands in respect thereof." 

The alleged disobedience of the injunction was the transportation of 
covered méat by the Pavonia, one of the vessels of the Cunard Steam- 
Ship Company, Limited, on or about April 25, 1885. The PavoAia was 
a new vessel, built by the corporation, and never belonged to the old 
partnership. According to the statement of Mr. Brown, the conipany 
rented certain cubic space in that vessel to a third person, at so muph 
per cubic ton, wbich space waa occupied by a réfrigéra ting box putinto 
the vessel by the shipper at his own expense, in which box, on one oc- 
casion, to-wit, April 25, 1885, he shipped covered méat in a manner 
claimed to be an infringement of the complainant's patent. The Com- 
pany had nothing to do with the covering, shipment, or caring for the 
méat, except that the ship's tackles hoisted it from the wharf to the deck, 
and that a certain quantity of steam was fumished from the vessel's boil- 
ers to compress the air used in the refrigerating process. The use of 
steam for compressing air in the refrigerating process is not, by itself, an 
infringement, but becomes so, it is claimed, when used in combination 
with the complainants' process for preserving méat, It is not claimed 
that the partners sold and transferred their property to the company, or 
that it was accepted by the latter, with any fraudulent intent, on either 
part, to évade a decree in this suit; nor is it denied that the complainant 
had knowledge of the sale and transfer at, or about, the time they were 
made. Mr. Brown never acted as agent for the partnership. He was ap- 
pointed agent of the corporation, on October 1, 1886. 

On thèse facts, in support of the motion, it is contended (1) that, 



BATE EBFEIGEEATINa C». V. GILLETT. 687 

where there is simplj'^atransfer of ail its property and business, by and from 
the individual members of a partnership to the same individuals orgaiir 
ized as a corporation, the corporation is immediately and directly bound, 
and becomes-, ipso facto, & substituted party to any litigation which may 
be pending against the partnership; (2) that, even if this is not so always, 
it is certainly so under the peculiar circumstances of the assumption of 
obligations which exist in the présent case, and in which the corporation 
agrées with itself to fulfill every engagement, and to perform everyduty, 
of the old partnership; (3) that if the corporation does not become, by 
its act of incorporation, a substituted party in the original litigation, yet 
it is so far aifected by the injunction as to be bound by it, and a viola- 
tion of such injunction by it is to be treated by the court in the same 
way as a violation by the original party. 

The Cunard Steam-Sbip Company, Limited, is not and never was a 
party to the record in this suit, and can be bound, by the decree rendered, 
only as a privy to one or more of the défendants in the suit, or as pur- 
chaser, pendente lite. A judgment binds ail parties to the record, and also 
those whom they represent, or who are in privity with them, and claim 
Tinder them. By "privity " is meant the mutual or successive relationship 
to the rights of property; and therefore a judgment, to be binding on one 
who is not a party to the record, must bind him in relation to some spé- 
cifie right of property which is directly affected by the judgment. 3 
Bouv. Inst. 373 ; 1 Greenl. Ev. § 139 ; Hunt v. Havm, 52 N. H. 162 ; 
€onsolidated Frmt-Jar Co. v. WhUney, 2 Ban. & A. 30. 

The interlocutory decree rendered in this suit is against the parties 
■défendant on the record, who bave been adjudged guîlty of the tort com- 
plained of in the bill, that is, of acts committed by them prior to the 
filing of the bill, and restrains and prohibits any répétition by them of 
such acts in the future ; but in no manner does it relate to, or affect the 
title to, or interest in, any property which the corporation now holds, as 
vendees of the défendants. Identity of interest, in the property aifected 
by the judgment, makes the grantee or vendee of that property privy to 
his grantor or vendor, whenever the sale or transfer is made after the judg- 
ment has been rendered. But hère, the corporation acquired ail its rights 
of property before the decree was entered, and it has not been shown 
how, or in what way, that decree concerns, or directly affects, any of the 
property which was assigned or transferred by the partnership to the cor- 
poration. Until this bas been done, the corporation cannot be said to 
be in "privity" with the défendants, in the proper sensé of that term. 
This is not the case of a fraudulent transfer of property to avoid the eiîect 
-of a decree. Such cases hâve occurred, and some of them were cited on 
the argument, where a court of equity was able to see through the dis- 
guise, and to disregard it. 

In Màyor v. Staten, Islande Ferry Co., 64 N. Y. 622, where it was évi- 
dent that the transfer was colorable, and for the purpose of avoiding an 
injunction, it was not allowed to prevent ihe issuing of an attachment 
-against the fraudulent transférée. So, also, the mère change of the cor- 
j)orate name, or the consolidation of two or more corporations, will not 
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prevent the enforcement of légal or équitable claims against the respon- 
sible parties. Broughtm v. Pensacola, 93 U. S. 270; York & M. L. R. 
R. Go. V. Winms, 17 How. 40; The Key Oity, 14 Wall, 653. 

If, even in the absence of fraUd, it could be made to appear that the 
original partners in the association, who volunfarily appeared to this suit, 
and are parties of record, had, on the twenty-fifth of April, 1885, the 
controlling management and direction of the business and affairs of the 
Cnnard Steam-Ship Company, Limited, and willfuUy violated the injunc- 
tion, a différent case would be presented from the one now before the 
court, and there might be less doubt of the propriety of granting the mo- 
tion. A corporation is an àrtificial body, and there is no identity be- 
tween it and the persohs who compose it. Hère the corporation is an 
entire stranger to the record, and the admitted facts do not show that 
privity in interest and estate, btet^^een it and any of the défendants in 
the suit, whieh is necessary to brihg it within the scope of the decrée. 

The rule of lispendens is founded on constructive notice and principles 
of public policy, and is intended téoperate for the prévention of indefi- 
-nite litigation, in référence to sdme spécifie thing. It begins with the 
setviee of à summons or subpoéna, and opérâtes from that time; but it 
is notice only to those who hâve âcquired title to, or interest in, theprop- 
"erty involved in the litigation, since the bringing of the suit, from and 
under u party to the record against whom judgment is finally rendered. 
Oné who buys or acquires property under such ciroumstances becomes 
bound by the judgment against the party from whom be buys or acquires 
■title, so far asthe judgment affects that spécifie property. Consolidated 
Frutt-Jar Co. v. Whitney, supra; Da/nid v. Hodges, 15 Reporter, 534; Oreen 
V. Slayter, 4 Johns.-Ch. 38; Leitchv. Wells, 48 N. Y. 686. 

In the last-cited case, the rule of lispendens is characlerized as beinga 
hard one, not a favorite of the courts, and it was held that a party claim- 
ing the benefit of it must cléarly bring his case within it. As the corpo- 
ration was not the purchaser of any property involved in this suit, it 
cannot corne under the opération of thé rule. 

The agreement by the corporation, to pay the debts and fulfill the con- 
. tracts of the partnership, must be restricted to its expressed terms and 
meaning, and thèse do not extend beyond, or embrace more than, the 
payment of ascertained amounts, and the performance of contracts and 
obligations existing at the time the agreement was made. At that time 
the partnership owed no debt to, and had no contract with, the complain- 
ant. It may become obligatory upon the corporation to pay the dam- 
ages which may be finally awarded against the partnership in this suit, 
but it will be the right of the partnership to enforce that payment. As 
to the complainants, the agreement is res inter alios acta. 

An attachment for contempt is a summary proceeding, and the writ is 
granted only in cases which are free from any reasonable doubt on the 
law or the facts. Califomia Paving Go. v.Molitor^ 113 U. S. 609j 5 Sup. 
et. Rep. 618. 

The motion is refused. 
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KiTTLE V. De Geaaf and others. 

{Circuit Gowrt, 8. D. Nm York. May 7, 1887.) 

Patbmts for Inventickb — Inpeikgbmbnx— Injunction— Expikation of Pat 

ENT. 

It Isno ground for ademurrer to a bill for infringement of a patent that the 
patent, at the time of flling the bill, had only 31 days to run, -when by the rules 
of courts an injunction if applied for, coula hâve been granted within 4 days, 
and would thus hâve had 17 days to run. 

In Equity. Demùrrer to bill. 

Joane» P. Poster and Charles N. Judson, for complainant. 

James A.Whitney and Frederick A. Burnham^ for defendanla. 

CoxE, J. : Thîs is an equity action for infringement. The bill, muiatis 
mutandis, is in the usual form. The principal grounds of demùrrer are — 
Mrst, that equity bas no jurisdiction, for the reason that the action was 
commenced 21 days prior to the expiration of the patent, and the com- 
plainant bas ample remedy at law; second^ that it appears from the bill 
that the complainant bas been guilty of lâches in asserting bis rights. 

As the patent in question, and the conduct of the complainant, which 
is now the subject of criticism, were recently examined by this court in 
KMe V. Hall, 29 Fed. Rep. 508, care should be taken not to confound 
what was proved in that action with vyhat is alleged in this. The prés- 
ent controversy should bë confined strictly to the averments of the bill, 
and every reasonable inference must be permitted in their support. Lm-il- 
lard V. Clyde, 86 N. Y. 384, 389. 

The question to be determined is, does the bill upon its face show that 
the court is without jurisdiction? or, stated in another form, did the 
bill, -when placed upon the files of the court, présent a case upon which, 
if uncontradicted, the complainant would be entitled to the relief prayed 
for? It was conceded on the argument that the fact that the patent ex- 
pired three weeks after the commencement of the action was not alone 
sufficient to oust equity of jurisdiction. By rule 36 of this court, no- 
tices of motion are to be served at least four days before the hearing. It 
is entirely clear, therefore, that, had a notice of motion for a preliminary 
injunction been served with the subpœna and bill, an injunction might 
bave been granted, and, if the défendants had not appeared, it probably 
would bave been granted, and would bave remained in force for a period 
of 17 days. A case can easily be iniagined where the protection of an 
injunction, even for so short a period, would be of vital importance. 

As the allégations of the bill entitled the complainant to équitable re- 
lief at thç time the action was commenced, though only for a short pe- 
riod and on narrow grounds, the cause should not now be dismissed. 

It is thought that the doctrine laid down in Clark v. Wooster, 119 U. 
S. 322, 7 Sup. Ct. Rep. 217, is conclusive of the présent controversy. 
v.30F.no.9^44 
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In that case the patent expired 15 days after the bill was filed. The 
court, at page 325, say: 

"If the case was oiie for équitable relief when the suit was instituted, the 
mère fact that the ground for such relief expired by the expiration of the pat- 
ent would not take away the jurisdiction, and preçlude the court from pro- 
ceeding to grant the incidental relief whicb belongs to cases of that sort. This 
has often been done in patent causes, and a large number of cases may be 
cited to.that effect; and there is nothing in the décision in Root v. Railway 
Co., 105 U. S. 189, to the contrary.» 

In order to maintain the proposition that the complainant has been 
guilty of such lâches as to deprive him of équitable relief, the bill is in- 
terpreted as alleging that the défendants' infringement was open and con- 
tinuons from the date of the patent to the commencement of the action. 
It is sufficient, upon this branch of the cause, to say that it is thought 
that this is not a fair construction of the bill. Kaolatype Co. v. Hohe, 30 
Fed. Eep. 444. It may be that the proof wiU disclose facts that will 
require a dismissal of the bill upon this ground, but there is not suffi- 
cient now before the court to justify such action. 

The deinurrer is overruled, the défendants to answer in 20 days. 



Kjttle «. SÔHNBiDBK. Samb V. WiLiiABD. Samb ». Hbkts and others. Samb e. 

Fbbbmjuj and others. 

{Oireuit Court, 8. D. Ifew York: May 7, 1877.) 

CoxE, J. The décision in Kittle v. BeGraaf, ante, 689, disposes of thèse causes 
also. An order overruling the demurrer, and permitting the défendants to an- 
swer in 30 days, should be entered in eacb of the above-entitled actions. 



Schumacher and another v. Schwencke, Jr., and another. 
(GvrcuU Court, 8. D. New York. 1887.) 

1. COPTBIGHT— PArUTIKO — PbINTS. 

Although the law recognizes a distinction between a painting and a print, 
a copyright for the former will protect its owner in the sale of copies thereof, 
even though they may appropriately be called prints, and s party who copies 
such copies wîH be guilty of infringement. 

2. Samb— Publication of Copies— Abandonment op Coptkight. 

The owner of a copyrighted painting by publishing lithcjgraphic copies 
thereof does not lose the right to restrain others from copying thèse copies. 

In Equity. 

In Noveniber, 1885, this cause was before the court upon a motion 
for a preliminary injunction. 25 Fed. Rep. 466. It is now presented 
on final hearing, the facts being substantially the same as before. The 
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défendants do not reargue the questions heretofore passed upon, but 
rest their défense upon proposHions of law not before brought to the at- 
tention of the court. 

Augiistus T. GurlitSy for complainants. 

Louis 0, Raegener, for défendants. 

CoxE, J. The facts out of which thîs controversy arose are stated 
sufiiciently in the opinion sustaining the motion for a preliminary in- 
junction. Therejs but one additional pièce of évidence to which it is 
necessary to advert. It now appears that the défendants did not copy 
directly from the painting, but from lithographie copies thereof put in 
circulation by the complainants. The original painting, which is the 
subject of the copyright, the défendants never saw. The défendants now 
contend — Mrst, that the law recognizes a distinction between a painting 
and print, and a copyright for a painting cannot be infringed by a litho- 
graphie print therof which is itself the subject of a copyright; and, 
second, that the complainants, having published a large number of litho- 
graphie copies of the painting, bave lost the right to restrain others from 
copying thèse copies. 

Although the précise question hère involved does not seem to bave 
been the subject of judicial décision, it is thought that, unless the intent 
and purpose of the statute are to be rendered nugatory, but one answer is 
possible. The complainants hâve a valid copyright for their painting. 
This, for the purposes of argument, is conceded. What benefit is thus 
secured? Manifestly. under the plain language of the law, "the sole 
liberty * * * of copying * * * and vendingthesame." What 
the complainants and the défendants hâve done is to make and seU exact 
lithographie copies of this painting. In size, design and coloring they 
are precisely like the original, so that a few feet distant it is almost im- 
possible to detect any différence between the three. The complainants' 
copies hâve the notice required by law printed thereon. It would be a 
strained construction to hold that the statute only protected the sale of 
copies made in precisely the same manner as the original. It will hardly 
do to say that a water color is not infringed by an oil, or a crayon, or a 
lithographie, fac-similé. The statute is not so technical. Its design is 
to give substantial, and not merely a fanciful protection. If the conten- 
tion of the défendants is well founded, the complainants gained nothing 
by their copyright. The moment they sought to avail themselves of 
the advantages of the statute by the sale of copies, that moment they 
lost the only right which was of value. It was abandoned to the public. 
Thus construed, the law becomes a mère abstraction, affording, in cases 
like this, no protection whatever. It by no means foUows from the fact 
that the law recognizes a distinction between a painting and a print that 
a copyright for the former will not protect its owner in the sale of copies 
thereof, even though they may appropriately be called prints. It is clear 
that the défendants are wrong-doers. They bave invaded the complain- 
ants' territory. They hâve copied the painting. It is immaterial how 
this was accomplished, whether directly or indirectly. They bave 
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copied a lithograph which was protected by the complainanis' copyright, 
and bave thus attempted unlawfuUy, and without due recompense, to 
reap tbe fruits of the complainants' genius and enterprise. 

The complainants are entitled to a decree for an injunction, with costs. 



The MaggiE M. 
RoBiNsoN and others v. The MaggiE M. 
(District Court, 8. D. ^ew York. April SI, 1887.) 

1. Shippino — Stowagb — Damage to Goods— Leakaqe — Périls op thb Seas. 

À vessel is bound not only to stow ^oods securely, so far as practicable, 
but also to separate, so far as may be, such as are liable to injure each other, 
through accident, in severe weatner. 

2. Samb— Case Statbd— Burdbn of Pboof. 

■ Two tiers of oil barrels were stotved in the between-decks in front of and 
over baies of cork. Tlie barrels got adrift in severe weather. Some were 
smashed, others leaked, and the baies below were injured by oil. HeJd, that 
the burden of proof was upon the vessel to show that the injury could not 
hâve been avoided by reasonable care, both as respects secure stowage of the 
barrels, and the séparation of the barrels from the baies, wth référence to the 
liability to accident, and conséquent leakage. Neitner satisfactorily appear- 
ing upon the proofs, the vessel was held liable for the damage. 

In Admiralty. 

Henry Brodhead, for libelants. 

Olin, Rives & Montgomery, for claimants. 

Brown, J. This libel was filed to recover damages for injuries to SI 
baies of corks ont of a shipment of 114 baies, broughi from Seville to 
New York by the bark Maggie M., in the autum of 1885. The baies 
were alleged to be damaged by oil. The proof shows that the cork baies 
were stowed in the lower hold, mostly around and aft of the main hatch, 
and extending up between the beams of the open betweeu-decka. Im- 
mediately forward of the main hatch were stowed two rows of barrels, 
containing olive oil, running athwart ships. The ship experienced some 
very heavy weather, causing great rolling of the vessel, and the loss of 
some sails, and during this weather the pumps began to bring up oil 
ftom the bilges. Upon arrivai, the oil barrels of the forward tier were 
found to bave got adrift, and théir contents gone, a few of them being 
smashed to pièces. 

The weight of proof shows that most of the baies were stowed aft of 
the oil; but considering not only the positive testimony on the part of 
the libelants, as well as the statements of two of the claimants' witnesses, 
I think that some, at least, of the baies were stowed beneath the oil. 
There is nothing inconsistent, therefore, in the théories urged on both 
sides, namely, that the baies that came out first were uninjured, which 
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may hâve been those taken from aft of the main hatch, or those that pro- 
jected between or above the beams; and the testimony of the libelant's 
witnesses that the oil ran down upon the baies beneath the main hatch; 
while still other baies may also bave been injured by the rolling of the 
ship after so much oil was suddenly set free in the rough weather. 

While the proof on the libelant's part is very indefinite as to the ex- 
tent of the damage, it is impossible to doubt from the testimony that the 
baies were damaged to some extent by the oil that came from the broken 
barrels. Quite a number of the baies are described as "soaking wet" 
with oil, so that the oil could be squeezed out of them. That the bar- 
rels were broken during the rough weather, and in conséquence of it, I 
hâve no doiibt. 

The only questions that remain, therefore, are — First, whether the bar- 
rels of oil amid-ships were stowed as securely as by reasonable care they 
might and should hâve been, having référence to the contingencies of the 
voyage; and, sœondly, whether, in view of the injurylikely to arise from 
any leakage of the oil, or any breakage of the barrels, they should not 
bave been stowed further away from goods specially liable to be injured 
by it. 

A careful reading of the testimony does not satisfy me on either of 
thèse points. While the gales that the vessel met were undoubtedly sé- 
vère, they certainly were notunprecedented; nor, so far as I can perceive, 
is any justification or excuse shown for stowing the oil and the baies of 
cork so near together. In the stowing of goods, the possibility of heavy 
weather must be considered, and duly provided against; and equally also 
the effect ùpon other parts of the cargo, if oil barrels should get adrift. 
In excepting périls of the seas, the owners of goods do not take upon 
themselves the conséquences of a want of reasonable prudence and care 
on the part of the ship. The vessel is bound to make reasonable provis- 
ion against ail the ordinary contingencies that expérience shows to be 
likely to cause damage. She must stow securely, and, so far as possi- 
ble, keep goods weU separated that are likely to injure each other through 
accident in severe weather. The latter this vessel clearly did not do, and 
no excuse tbr not doing it appears. The Sabicmcello, 7 Ben. 357. The 
présent case is less strong for the vessel than that of the case last cited. 
The cases of The Fern Holme, 24 Fed. Rep. 502; The Bursweall, 13 Fed. 
Rep. 904; The Chasca, 23 Fed. Rep. 156; The Titania, 19 Fed. Rep. 101; 
and The George Heaton, 20 Fed. Rep. 328 , — referred to by the claimants' 
«ounsel, — seem to me substantially différent io the circumstances and 
the proof. 

Not being satisfied with the sufficiency of the ship's proofs to clear her 
in the above respects, and the burden being upon her, I must allow a 
4ecree for the libelants, with costs. 
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Thb Alvega.' 

Wetsenberg and others ». The Alvega. 

(District Court, E. B. Pennsylvania. Mardi 1, 1887.) 

Shtpping — Refairs — Preperred SHtPWRiGnT— Fraud. 

Money paid by a shipwright to the masier of a ship undergoing repairs, for 
services Qonnected with the contract l'or inaking such repairs, will be deducted 
froin the shipwright's claim, altbougli ail the repairs made were necessary, 
and the charges tberefor reasonable. 

In Admiralty. Rule to show cause vvhy decree shovild not be set 
aside. 

Chas. Gibbons, Jr., and Edmund» & Driver, for libelants. 
Jdkn Q. Larve, for respondents. 

Butler, J. A decree was regularly entered in thia case, founded on 
the admissions contained in the answer. The answer was by the mas- 
ter, who was also a part owner. Subsequently, other part owners, hav- 
ing the principal interests, applied to hâve the decree opened, alleging 
in substance, that it was obtained through collusion between the libelant 
and the master. A rule to show cause was granted; and this rule, with 
the testimony taken under it, is now up for considération. Nothing else 
is involved. The question of jurisdiction, sought to be raised, cornes too 
late; and nothing else need be said about it. A careful examination of 
the testimony has failed to satisfy me that any collusion existed. The 
repairs were necessary, and properly made. There was no motive for 
the fraud charged. If the master received a considération for giving the 
work to one shipwright rather than another, he did wrong, and may be 
compelled to account for what he thus received. It dues notappear that 
the charge for repairs was unreasonable, or that any injustice was done 
the ship by awarding the work to those who perlonned it. The decree 
must therefore stand. 

The libelant has, however, charged the vessel with S300.99 more than 
he actually advanced for repairs. It is true he handed this sum over; 
but it was immediately returned, pursuant to previous understanding. 
It was an abatement made by the shipwright in his favor, as an addi- 
tional compensation for his services. The vessel should, however, hâve 
been given the benefit of it. The libelant occupied the position of its 
fiscal agent, for the time, and is entitJed to be repaid only what he ad- 
vanced and disbursed, with the customary interest. To allow one oecu- 
pying his position to enter into such arrangements for his own benefit 
would be wrong in principle and dangerous in practice. The decree 
must be reduced to this extent, leaving it stand for $7,170.01. 

•■Keported by C. Berkeley Taylor, ISsq., oJ' the l-'hilaUelpUia bar. 
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Guy and others v. Citizens' Mut. Ins. Co. 

(BUtriet Court, 8. D. Alabama. February 33. 1887.) 

Marine Insubancb — Loss— Sbaworthiness— Pleading. 

In an action on a marine policy, unseawoTthiness is a matter of défense, and 
must be pleaded and proved by the insurer. The presumption is in favor of 
sea'wortniness, and tne libelant, suing to recoyer a loss sustained by a péril 
of the sea covered by bis policy, need not allège in his pleading that the im- 
plied warranty of seaworthiness was complied with. 

In Admiralty. Suit on policy of marine insurance. The facts are 
sufficiently stated in the opinion. 
R. H. Garke, for Guy, Bevan & Co. 
J. L. & G. L. Smith, for the insurance company. 

TouLMiN, J. By the law of marine insurance tliere is an implied 
warranty in every insurance of a ship, and in every voyage policy, that 
the vesSel shall be seaworthy; by which is meant that she shall be in a 
fit state as to repairs, equipment, and crew, and in ail other respects, to 
perform the voyage insured, and to encounter the ordinary périls, at the 
time of sailing upon it; and, if she is not seaworthy for the voyage, 
there is a breach of the implied warranty. 1 Pritch. Adm. Dig. p. 987, 
§ 1242; Id. p. 988, § 1249. 

It is held that breaches of warranty are matters of défense, and must 
be pleaded by the insurer. I hâve found no case exactly like the one 
we are considering, but I find cases that I think are analogous, and are 
controlled by the saine principles. For instance, in an action on a life 
policy, a condition of which was that the person whose life was insured 
had not been afflicted with certain specified disorders or any other com- 
plaint, the company pleaded that the assured had, at the time of the 
issue of the policy. symptonis of disease of the stomach. Hère was an 
express warranty that the person whose life was insured was not afflicted 
with any complaint. The company claimed he was afflicted, and that 
there had been a breach of such warranty, and this was pleaded in dé- 
fense. So in an action to recover the amount of a life policy, where the 
stipulations were that the insured should be of sober and temperate 
habits. Hère again was an express warranty. The company pleaded, 
as a matter of défense, denying the sober and temperate habits of the in- 
sured. Now, thèse were cases of express warranty. Why should a 
différent rule obtain in a case of implied warranty? I am of opinion 
that it does not. 

Hère the assured sues to recover on a marine policy of insurance on a 
cargo of lumber. He déclares that the défendant issued a policy to him 
covering ail risks and périls of the sea to such cargo, on a voyage from 
one given port to another ; that such insurance took efifect or attachai ; 
and that said cargo was lost by a péril of the sea on the voyage named. 
This makes out a pima fade case, and entitles the assured to recover. 
But tbe insurer says, in answer to the case made: 
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"It is true such policy was issued, and that the cargo bas been lost by the 
périls of the sea; but it would not hâve been lost if the veasel had been sea- 
worthy. There was an implied warranty that the vessel was seaworthy, 
and it was not so. There has been a breach of such warranty, and you are 
therefore not entitled to recover." 

The ship is prima fade to be deemed seaworthy. 1 Pritch. Adm. Dig. 
p. 994, §1311. 

Her unseaworthiness is a matter of défense, and it devolves upon the 
insurer to plead it, and the onm is on him to prove it. Id. p. 994, § 
1308; Id. p. 995, § 1313. The law présumes the ship to be seaworthy, 
and libelant need not in his pleading allège any matter of fact which the 
law présumes in his favor, or as to which the burden of proof lies on the 
other side. 2 Pritch. Adm. Dig. p. 1591, § 1213. 

It has been held by the suprême court of Alahama that, in an action 
on a policy of marine insurance, a complaint which fuUy compiles with 
aU the requisites of the prescribed form in the Code is sufficient. This 
form does not coutain an allégation of the seaworthiness of the vessel, 
and, if this is sufficient in a suit at common law, what more can be re- 
quired by the simple rules of pleading that obtain in courts of admiralty , 
which pay so little regard to technical rules of pleading? Phœnix Ins. 
(h. V. Moog, 78 Ala. 284; 2 Pritch. Adm. Dig. p. 1590, § 1201, and foot- 
note 394. 

The exceptions are overruled. 



The Rob Roy. 

(DiiMet Court. W. D. Tennessee. March S6, 1887.) 

Mabitimb Liens — Sbamen's Wages — Set-Off — Patments ik Chahges fob 
Whiskt and Tobacco. 

Where a settlement was made with one ôî the crew, and excessive charges 
were made for whisky and tobacco f umished at the bar of the beat, held, that 
a court of admiralty would not sanction the settlement or the charges, but 
would reduce the set-oS to a reasonable allowance for thèse articles. 

In Admiralty. 

Hu G. Anderson, for libelant. 

H. Q. Warinner, for claimant. 

Hammond, J., (oraUy.') This man was under the protection of the 
master, and his wages cannot be paid in chips and whetstones. The 
master will not be permitted to keep a store or bar, and tempt the crew 
to indulge in whisky and tobacco, or other like articles, at whatever price, 
and to whatever extent, they may be induced to spend their wages with 
the boat or bar. If this were permitted, the owner or master could very 
readily absorb the wages, and, by extra,vagant priées and abundant sales, 
compel the crew to work for less than their contract wages. The con- 
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tract for, wages and settiements made are subject to the supervision of the 
court, and it will not tolerate such practices. It is true allowances of 
grog are made for seamen, and we do not proceed upon any tempérance 
théories of prohibition, as suggested by counsel ; but thèse allowances 
are usuaUy a part of the supplies furnished to the seaman, like his food; 
and it is quite another thing to carry a bar, and tempt the improvident 
and intemperate seaman to indulge his appetite for the profit of the mas- 
ter, the owner, or the bar-keeper, to say nothing bf the danger to safe 
navigation by such practices, and the morals of it. The court will pro- 
tect the seaman, against the master and owners, from the réduction of 
his wages, or their wasteful expenditure under such temptations. Only 
a reasonable allowance can be credited, and I wiU crédit that amount 
which this libelant has expressed a willingness to allow, although 1 
think that extravagant; but the proof is very unsatisfactory, and I do 
not know how otherwise to détermine it. The claimant hère was him- 
self substantially the master, and the bar belonged to him. He had a 
traveling theater or variety show afloat with the boat, and the character 
of the enterprise was calculated to allure thia already intemperate mate 
to indulge freely and waste his money. No court of admiralty should 
sanction such charges, and I am almost inclined to disallow them alto- 
gether; but forbear to go that far, as we are not engaged in any punish- 
ment or discipline of the master in this proceeding, but only in enforo- 
îng a contract between the parties. 



BuEDETT and another v. Williams and others. 
{District 0<mrt, D. Oonneetieui. May 4, 1887.) 

1. iHFAira^CONTKACTS — AtOIDAJTCB— MlSREPKESBNTATION OF AgE— ESTOPPBI.. 

A minor's fraudulent misrepresentation to a shippîng commîssioner for a 
vessel that he is of âge, does not estop him from avoiding his written con- 
tract for compensation, and recovering pay on 'a quantum meruiO- 

*An in&int who secures and retalns peraonal property of an adult, who has acted In 

good faith and exerdsed care and diligence, on a contract obtained by a false represen- 
ition that he is of full âge, is liable for the value ofthe property on aocount ofhis 
fraud. Rice v. Boyer, (Ind.) 9N. E. Kep. 420. In such a case, the fraud justifies the 
rescission of the sale ; and if the infant has disposed of thegoods, his veudor can replevy 
them, unless the infant's vendee can show that he was a honajide purchaser. NeflF v. 
Landis, (Pa.) 1 Atl. Rep. 177. But in an action in *he nature oïasaumpsit to reooverthé 
value of goods, not necessaries, sold and delivered to an infant, he is not estopped to 
set up his infancy as a défense by the fact that, atthe time of the sale, he represented 
himself tobeof âge, and the goods were sold to him on the faith of such représenta- 
tions. Conrad v. Lane, (Minn.) 4 N. W. Rep. 695. The oflàcer taking the ackuowledg- 
ment of a deed is not an agent of the vendee so as to render a représentation in a mi- 
nor's présence to the ofacer taking the acknowledgment of a deed of which she was s 
grantor, that she is of âge, the grantee not being présent, a false représentation of her 
âge to the grantee, that will estop her from avoiding the contract and suing to set 
«side the deed ; neither is there any presumption that the grantee took the prcperty on 
the implied représentation that she was of âge, Vogelsang v. Mull, (Tex.)3 S W. Eep. 
461. 
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2. Same— Ratification. 

Four months af ter coming of âge a minor flled a pétition to become co-libel- 
ant in a libel by certain seamen of a vessel, under tlieir written contract for 
wages, in which pétition nothing was said in regard to bis minority. It ap- 

geared that he was neither intelligent nor provident, but that having heard that 
is associâtes had brought a suit for wages, obtained the services of the law- 
yer who was acting for the rest. Hdd, that there was not sufflcient évidence 
of Intelligent action to show a ratification of the contract. 

In Admiralty. Libel m personam to recover seamen's wages. 
■ E. L. Bamey, for libelant. 
Samud Park, for respondents. 

Shipman, J. Thomas J. Kelly, a seaman, filed hîs pétition on Feb- 
ruary 10, 1886, to become a co-libelant in the above^entitled case, Bur- 
dett V. Williams, 27 Fed. Rep. 118. On January 20, 188?', he amended 
his pétition, and alleged that he was a minor when the shipping articles 
were signed, and when the voyage ended, and prayed for a reasonable 
compensation for his services. He was bom October. 8, 1864, and be- 
came of âge four months before his original pétition was filed. When 
he agreed to ship, he told the shipping commissioner in the city of New 
York that he was of âge. He was on board the Era 17i months, and, 
if no contract had been made with the owners, wages at the rate of $18 
per month would be a proper compensation upon a quantum meruit. He 
made no demand for wages at the end of the voyage. His fraudulent 
misrepresentation to the shipping commissioner does not estop him from 
avoiding his written contract in regard to compensation. Conroe v. Bird- 
saM, 1 Johns. Cas. 127. I do not find that he afSrmed the contract by 
his pétition to become a co-libelant, which was filed four months after 
he became of âge, and in which nothing was alleged in regard to his 
minority. He is not an intelligent or à pro vident person. Heisasailor 
who, having heard that his associâtes had brought a suit for wages, ob- 
tained the services of the same lawyer who was acting for the rest, and 
probably made no other statement of his case. In order to find a ratifi- 
cation within four months after a person had attained his majority, there 
should be more évidence of intelligent action than there is in this case. 

He is entitled to wages for 17î months, at $18 per month, less the sum 
of $105.31 received by him from the owners, the balance being $209.67, 
with interest from January 20, 1887, and costs upon the amended péti- 
tion from the same date. Gammdl v. Skinner, 2 Gall. 45; Renssdaer 
CHass Fadory v. Eeid, 5 Cow. 587. 
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The Diotatoe.* 

Stbeet and others, Agents, v. âshIiET Phosphate Go. 

(District Court, South Carolina. March 81, 1887.) 

1. ADMmAiiTT— Pleadino — Déniai.. 

An answer must admit or deny eacb allégation of the libel, in order that 
the libelant may know what issues he must meet. The omission to notice an 
allégation in the libel does not, as in code pleading, admit it. 
8. Samb— BxcBPTioirB. 

Exceptions should not be gênerai, they should briefly, but dearly, specify 
by Une and page tbe points ezcepted to. 

In Admiralty. Libel in personam for demurrage. 
Motion by libelants that the answer be amended. 
Bryan & Bryan, for libelants. 
Huyne & Mcken, for respondents. 

SiMOHTON, J. The libel set ont in distinct articles the several facts 
upon which the libelant relied. The answer, foUowing the form used 
in civil proceedings under the state Code of Procédure, ignored the allé- 
gations of the first and second articles of the libel. The libelant files 
his exceptions to the answer as incomplète, and not responsive. Our 
rule (No. 1, district court) requires that the libel must state plainly the 
facts on which relief is sought. " The adverse party must understand 
what is the précise charge which he is required to answer, and make up 
an issue directly on the charge." Ben. Adm. § 372. For the same 
reason, the answer must admit or deny each allégation of the libel, in 
order that the libelant may know what issues he must meet. It is best 
to answer the articles in the order in which they are stated. The omis- 
sion to notice an allégation of the libel does not, as in code pleading, ad- 
mit it. The mode of exception to the form of all^ations, either in the 
libel or in the answer, is regulated by our raie 41. "The exceptions 
shall briefly and clearly specify the pai-ts excepted to by line and page 
of the papers in the clerk's office." A gênerai exception as to form will 
not be allowed. The précèdent suggested by Mr. Benedict (Ad«i. 669) 
will be followed in this court. 

Let the answer be amended. 

' Beported by Théodore H. Etting, Eaq., of the Fhiladelphla bar. 
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The Faiei'ibld. 

The Mary Odell. 

EsTiLL and others v. The Fairfield, etc. 

(Biatriet Court, s. I>,Gfeorgia, E. D. February 23, 1887.) 

1. SAI.TAGE — Abaudonment^— Rémunération. 

Where a sctiooner is run aground on an exposed bank, six miles out to seaj 
begina to pound heavily, and is abandoned by the master and crew, and is 
fbund by anotber vessel tlie next day eleven miles out to sea, and drifting 
seaward, abandoned, with the hatches open, and the waves dashing over the 
deck, and in danger of fllling, she is derelict, notwithstanding the master may 
hâve intended to return to her. 

2. Same— Amount Ali/Owed— Rémunération. 

"The principles on which the court of admiralty proceed, lead to a libéral 
rémunération in salvage cases; for they look not merély to the exact guantiim 
of service performed in the case itself, but to the gênerai interest of the navi- 
gation and commerce of the country, which are generally protected by exer- 
tions of this nature. " Lord Stowbll. 

3. Same. 

Five hundred dollars allowed in this case for salvage services. 
{Syllabus by the Court.) 

In Admiralty. Libel in rem for salvage services. 
Lester & Ravenel, for libelant. 
George W. Owens, for claimant. 

Speer, J. On the twenty-ninth day of October, 1886, the pilot-boat 
Mary Odell, W. J. Thompson, master, was cruising oflf' the niouth of 
the Savannah river. About 10 miles north-east of Tybee light the Mary 
Odell sighted a schooner drifting out to sea. The schooner vyas aban- 
doned, though not damaged. There was no one aboard of her. The 
pilot boat hauled up for her, and having boarded her, found that she 
was the Fairfield, of Wilmington, North Carolina, with a cargo of rough 
rice. A portion of the crew of the Mary Odell was put aboard of her, 
and she was carried into the harbor of Savannah, and she was there libeled 
for salvage, and with her cargo was sold by the United States marshal, 
bringing altogether the sum of $2,051.51. Joseph A. Koberts, a ship- 
pins merchant of Savannah, for the owners ofthe Fairfield, filed a claim 
to the proceeds arising from the sale, and the question to be determined 
is what amount of salvage shall be allowed the owners and crew ofthe 
Mary Odell. 

There is no serions dispute about the facts. It appears from the tes- 
timony of the master of the Fairfield that he left the Savannah river with 
a crew of negroes and a negro pilot; that his pilot ran him aground about 
six miles from Hilton Head, at a place which another witness, Sisson, 
the light-keeper at Hilton Head, testified was the outer edge of the Gas- 
ton bank; that his vessel began to pound pretty heavily, and that his 
crew at once announced their intention to leave him, and go ashore. 
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He tried to get them to help Mm put the hatches down, 'but they re- 
fused. He had but one boat; of this they took possession. Fearing 
to be left alone on his schooner, he went in the boat with his crew. He 
left the schooner aground, first dropping the anchor. He left when the 
Sun was.about "half-hour high." He got ashore between 8 and 9 o'clock 
that night; that he applied to the keeper of the light-house the next 
morning to lend him a glass so that he might see his schooner, and also 
a chart. This testimony as to his conversation with the light-keeper is 
corroborated by the latter. The testimony of the persons on board the 
pilot-boat is to the efïect that when they boarded the Fairfield she was 
four miles east of the Gaston bank. She had dragged her anchor, or it 
had been loosed by the rising of the tide. The schooner was in seven or 
eight fathoms of water. When they boarded her, about 11 miles from 
land, her hatches were not down, the waves were dashing upon the deck, 
and, being without control and loaded, she was liable to fill at any time. 
It wiU be understood that this was on the Atlantic océan, and "outside," 
and in a rather lonely portion of the coast, and the schooner was drift- 
ing out to sea. 

I think the Fairfield was elearly derelict. The définition given by Sir 
Leoline Jenkins, when he says that derelicts are "boats or other vessels 
forsaken or found on the seas, without any person in them," is pro- 
nounced by Mr, Justice Stoey the true définition in its most broad and 
accurate sensé. Bmoe v. The Brig, 1 Mason, 374. This is practically 
approved by the suprême court of the United States in The Laura, 14 
Wall. 344, where they cite an opinion of the eminent Dr. Lushington, 
where he says: 

"It may be perfectly true that the master and thèse flfteen men, when they 
had got on board the Young Frederick, and were sailing away to Yarmouth, 
intended, if possible, to employ steamers to go and rescue the vessel, which 
was at no great distance. I3ut is not that the case every day? A master and 
crew abandon a vessel for the safety of their lives. He does not contemplate 
returuing to use his own exertions; but'the master hardly ever abandons a 
vessel on the coast without the intention, if he can obtain assistance, to sav© 
his vessel. That does not take away from the légal cbaracter of derelict. " 

The outrageous conduct of the crew of the Fairfield the night before, 
and the absolute helplessness of the master, who was but little more than 
a boy, affbrded but little hope that he could hâve regained the deck of 
his vessel. He could not make her out from the shore the next morn- 
ing without the use of the glass. There was no help at hand, and I 
think it is very doubtful, whether in an open boat, he could havereached 
the schooner, which, by ail accounts was at least 11 miles out to sea, 
and drifting further every moment. Nor could he hâve navigated her 
without assistance. There is no évidence that he had any means what- 
ever of reaohing the vessel save his boat; and after his abandonment by 
his crew, he had no one to dépend on but himself. Those who are 
familiar with the desolate and lonely shores upon which the hard fortune 
of the FairÊeld's master had cast him, and who understand that the class 
ujion whom he must of necessity rely for help, while singularly expert 
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in the management of a canoë or dug-out on interîor waters, hâve a 
wholesome indisposition to brave the rollers of the Atlantic outside, can 
well appreciate hjs helplessness. While his vessel may not hâve been 
derelict the evening before, and as long as the "animus revertendi" was 
reasonable and practicable: of performance, the next morning it was 
clearly derelict, and but for the fortunate interposition of the Mary Odell 
would in ail likelihood soon bave foundered. 

The rate of salvage remains to be determined. There seems to be on 
this subject no fixed rule nor binding précèdent in admiralty, and the 
reward in derelict cases should generally be governed by the same prin- 
ciples as in other salvage cases, viz. , in proportion to danger, to prop- 
erty value, risk of life, skill, labor, and the duration of the service. 2 
Pars. Ship. Adm. 293. It may be taken as the prevailing disposition 
of admiralty courts, or, as bas been said, as the gênerai sensé of the mari- 
time law, that salvage in derelict should not in ordinary cases go below 
one-third; and never, or almost never, above one-half of the value saved. 
There are cases where the salvage is attended with so little difficulty and 
péril that it would entitle the parties to little more than a quantum meruit 
for work and labor donc. It is true, I think, however, that it is within 
the légal exercise of the discrétion of the court, even where the péril and 
risk of the salvor bave not been very great, to give something more than 
a mère qaaiûum meruit. On this question, "an enlarged policy," says 
Mr. Justice Stoey, " looking to the safety and interest of the commercial 
world, decrees a libéral recompense, with a view to stimulate ambition 
by holding out what may be deemed an honorable reward. Nor should 
it be forgotten that the same policy bas a strong tendency to discourage 
petty plundering and concealment of the property saved, and to induce 
salvors to bring it in good faith before judicial tribunals, and rely upon 
their justice for an ample rémunération." Eowe v. T/ie Brig, 1 Mason, 
375. "" 

The élégant and luminous Lord Stowell, whose décisions possess as 
great weight in admiralty as do those of his brother Lord Eldon in 
equity, has also declared: 

"The principles on which the courts of admiralty proceed lead to a libéral 
rémunération in salvage cases; for they loek, not merely to the exact quan- 
tum of service performed in the case itself, but to the gênerai interests of the 
navigation and commerce of the country, which are generally protected by 
exertions of this nature." Quoted In The Emulous, 1 Sum. 207. 

In view of ail the circumstances of this case, considering the loneli- 
ness of the coast, the almost absolu te certain ty that but for the Mary 
Odell the Fairfield would bave been lost, and the completeness of the 
success, in the absence of allégations in the libel definitely showing the 
names and rank of the différent persons who took part in the service, I 
award $500 for salvage, to be awarded as foUows: To the owners $250; 
to the master of the pilot-boat $25; to the person in command of the 
Jairâeld, and who brought her into the Savannah river, $10; the re- 
maining $215 to be divided among ail the officers and crew of the Mary 
Odell, including the master, in proportion to their respective wages, ex- 
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cept that the pilots on 'board for this.purpose are to rank as ordinary 
seamen. After payment of the clerks', marshals', and proctors' fées, 
amounting to $279.75, and $46 to the Propellor Tow-boat Company; 
$10 to Daniel Cyler, watchman; $17.50 to the board of port wardens of 
Savannah; and $20 to Henry T. Botts, for spécial services rendered the 
schooner and cargo as per bills rendered and of file, — the remainder of 
the fund, to-wit, the sum of $1,178,25, is awarded to Joseph A. Rob- 
erts, intervenor for the owner of the Fairfield. 



The Cheeokee.* 

^Dittriet Court, South CaroUna. April 19, 1887.) 

1. 8AI.VAGB— Suit bt MoKTGAeoK. 

A mortgagor, before condition broken, can brîng alibel for salvage, he be- 
ing in tbe use, possession, and control of the salving vessel. 

2, 8A3a — RiGHT TO Rbcotbk. 

While it may be that the mortgagee of a salving vessel may claim salvage, 
where the circumstances put the mortgaged property in péril, proof that there 
existe against the salving vessel a recorded mortgage does not aSect tbe right 
of the mortgagor to the compensation due for salvage. 

In Admiralty. Salvage. Contest between mortgagor and mortgagee 
of salving vessel . 

Mitch^ & Smith, for libeiant. 
Bryan & Bryan, for claimant. 

SiMONTON, J. The libel for salvage being by Thomas Young, owner 
of steam-tug Monarch, libeiant, the respondent proposes to prove that 
Henry C. Cheves holds a recorded mortgage of the tug, and that as such 
he, and not his mortgagor is owner. There can be no doubt that, un- 
der the law of South Carolina, the mortgagee of a chattel bas in him the 
légal title, and is in a sensé the owner of the property. Levi v. Legg, 23 
S. C. 283. Grave doubts are entertained as to the full application of this 
doctrine to the peculiar chattel called a "ship" or "vessel," and to its 
adoption and enforcement in a court of admiralty. See Bogart v. The 
John Jay, 17 How. 402: "A debt secured by a mortgage of a ship does 
not give the ownership of it to the mortgagee. He may use the légal 
title to make the ship available for its payment. A légal title passes 
conditionally to the mortgagee." Entertaining this doubt, and for the 
sake of this opinion, expressing no décision upon it, I hold on other 
grounds that this libel can be maintained by the mortgagor. Whosoever 
bas a qualified property in a salving vessel is entitled to share in the sal- 
vage a ward. He is owner pro /wc. By qualified property is meant the 
right to the présent use and possession. Thus, one who had hired a ship, 

»Beported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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paying ail hér expenses but those of marine insurance, was held entitled 
to the salvage award, to the exclusion of lier owner. The Scout, L, R. 3 
Adm, 512; 41 Law J. Adm. 42; 26 L. T. (N. S.) 871. 

The mortgagor of a ship, before condition broken, (as in this case,) 
has the absolute right to the possession and use of the ship by the terms 
of his con tract. He could maintain a possessory action for her against 
any one, eyen his mortgagee. He has thus a qualified ownership in her, 
and would be entitled to salvage if he earned it. Again, a mortgagor, 
upon condition broken, can enter into contracts for and for the service of 
the vessel, and thèse contracts are his contracts, and bind her and him, 
and he is entitled to the freight earned, to the exclusion of the mortgagee. 
Bogart v. The John Jay, mpra; Morgan's Assignées v. Shinn, 15 Wall. 110. 
Nor can the mortgagee intervene, and stop the payment of the money 
therefrom to the mortgagor, because he has contracted to give him the 
use and enjoyment of the ship. Salvage is an extraOrdinary compensa- 
tion for services of a certain highly-favored character. On what principle 
can the award for such service be taken away from the mortgagor when 
he would be entitled to reward for ordinary services? 

Put it in another way : Suppose that the property (the salving vessel) 
is at péril? At whose risk is it, — that is, at whose risk finally? That of 
the mortgagor; and if the property mortgaged be lost or perish, the security 
is lost, but the debt remains. Even in South Carolina, the résulta of éman- 
cipation were visited on the mortgagor of slaves, and that, too, after con- 
dition broken. Galhown v. Calhoun, 2 S. C. 283. While, thereforè, I am 
not prepared to say that the mortgagee of a salving vessel may not claim 
salvage, where the circumstances put the mortgaged property in péril, I 
hold that a mortgagor, before condition broken, can bring a libel for sal- 
vage, he being in the use, possession, and control of the salving vessel. 



The Cambusdoon. 

The Charlotte "Webb. 

Callahan and others v. The Cambusdoon. 

Kennedy and others v. The Charlotte Webb. 

(Bisiriet Court. 8. JD. Nenjo York. April 14, 1887.) 

COLLISIOîr— PiLOT-BOATS — RULES OF NAVIGATION— ANSWBBIKa PiLOT'S SiG- 

NALS — Unexpbctbd Manbuvers. 

A vessel at sea upon pilotage ground is subject to the usual rules of naviga- 
tion, as respects a pilot-boat wliose signal offering services she lias not an- 
swered, and whose services she does not désire. She is pot in fault for ob- 
serving the usual rules in endeavoring to keep away from the pilot-boat, 
though tjie latter may be navigating for the purpose of comingwithin hailing 
distance; nor for not guarding against dangerous maneuvers of the pilot-boat 
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that could not be foreseen or expected. It is not a légal fanlt to gîve no an- 
swer to a pilot's flash-light, ofEering her services, there being no rule o^ flxed 
cuatom requiring an answef. 

2. WlTNESS— EXAMINATION— CBœDlBn.ITT. 

In a conflict of testimony comparatively little weight îs to be attached to 
the statements of wituesses in their own bebalf, upon critical facts, diflfering 
f rom their flrst statements, and drawn f rom them by the strenuous pressure 
of leading questions by their own counsel. 

8. COIiLlSION— PlLOT-BOAT AHD BARK— KBEPINa AWAT— FOUKTEBNTH RuLE. 

The pjlot-boat C. W., in a clear, dark night, about 15 miles ofE the Jersey 
coast, seeing the green light of the bark 0. ofiE her starboard bow, bearing 
about S. W. by 8., for the purposé of hailing her and tendering services as 
pilot, stood to the westward on her port tack, and crossed the C.'s bows for 
the purpose of going down upon the windward side. When she had brought 
the C.'s bearing to S. E. by B., the pilot-boat' came about on her starboard 
tack, héading S. S. B.; but, after proceeding two orthree lengths, supposing 
that the bark was rounding to the westward, and lufflng for the purpose ef 
receiving the pilot, put her helm to starboard, to cross the bark' s bows again, 
ànd go down upon her lee side. While thus érossing her bows, she came in 
collision with the bark. The bark had already taken a pilot. on board, and 
did not answer the pilot-boat's flash-light, to indicate that no pilot was desired, 
by exhibiting a white light a fèw times, as is sometimes done, but changed a 
coupleof points to the eastward, as she saw the pilot-boat standing across 
her bows to the westward, and, after the pilot-boat had crossed, swung 
back to her course, and perhaps half a point beyond. The bark was pur- 
posely proceeding slowly, and her sails Weré'not trimmed as usual. Just be- 
•fore the collision, she again veeréd to the eastward, to keep away from the 
pilot-bpat, which seemed to be coming dangerously pear on her port side. 
Held, tjiat the collision wap, due solely to the dangerous maneuvers of the 
pilot-boat; that her inf erencè that the bark was lufflng, drawn from thé bark's 
8Winging.ba:ck to her course, and from the trim of her sails, was unwarranted; 
that me pilot-boat was not justified in again attempting to cross the bark's 
bows to the eastward, before the bark's purpose to lufE was made reasonably 
certain, by showing both her colored lights, which she did not dû; that the 
pilot-boat s starboarding was not required for lier own saîety; and that the 
bark was justifled, under the fourteenth rule of navigation, in both changes 
of the hela, to keep out of the pilot-boat's way, as the bark was sailihg free, 
and had the wind on her port side, and the pilot-boat's last change was un- 
reasonable and not to be expected. 

In Admiralty, 

Jas. K. HiU, Wing & Shoudy, for the Cambusdoon. 

Whitehead, Parker & Dexter, for the Charlotte Webb. 

Brown, J. The above cross-libels were filed to recover the damages 
Bustained, respectively, by the owners of the pilot-boat Charlotte Webb 
and the British bark Cambusdoon, through a collision that occurred 
about 1 o'clock in the morning of April 2, 1886, ofT the coast of New- 
Jersey, about 15 miles S. S. E. of the highlands of Navesink. The pilot- 
boat was intending to bail the bark in order to tender her services, but 
was run down by the bark while crossing the latter's bows to the east- 
ward; the bark's bowsprit and stem striking the pilot-boat just abaft of 
the fore-rigging, carrying away her mast, and breaking in her side. 

The n^ht was dark; but clear and pleasant, with a moderate breeze 
from the south-west. The bark was 193 feet long, deeply laden, draw- 
ing 22 feet of water, and had already taken a pilot on board. On ac- 
count of her great draught of water, her pilot did not wish to arrive at 
the bar at Sandy Hook until about high water, at 6 o'clock in the morn- 
v.30F.no.9— 45 
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ing. She was therefore proceedîng slowly , at the rate of îlot over three 
and one-half knots, with lier maihsail hauled up, her top-gallant sails 
down upon her caps, and her royals clewed up; and, the wind havipg 
shifted not long before, her yards had not been trirrimed. The pilot- 
boat was under reefed foresail and mainsail, with her jib and staysail set. 

The account of the collision, as stated in the libel of the pÛot-boat, 
and as testified to by her witnesses, is, in brief, that, baving first made 
the bark's green light bearing abolit S. W. by S., the pilot-boat was put 
upon her port tack, heading W. i N.; that she kepton that course, after 
Crossing the bows of the bark, until thelatter bore S. E. by S. when the 
pilot-boat came about upon her starboard tack, heading S. S. E., for the 
purpose of going down upon the windward side of the bark, as custom- 
ary, to hail her; that, about the timè she got upon her starboard tack, 
the bark was thought to be luffing, and rounding to the westward, from 
which it was inferred that the bark desired to take a pilot aboard; that 
aeting on that inference, in order to go upon the bark's lee side, — that 
is, her starboard side, — where it was usual to take the pilot on board, 
the pilot-boat put her helm hard a-starboard, after running only two or 
three lengths on the course of S. S. E., so as again to cross the bark's 
bows to the eastwardj and that she would hâve done so safely, had not 
the bark then ported her wheel so as to follow up the pilot-boat in her 
tum, yphich brought about the cbllision. The faults charged upon the 
bark are that she misled the pilot-boat by first luflSng to the westward. 
and thereby inducing the belief thàt a pilot was wanted on board, and 
leadîng the pilot-boat to cross the "bark's bows to the eastward; and, sec- 
ond, by afterwards porting her wheel. 

On the part of the bark it is clàimed that she did nothing to mislead 
the pilot-boat, or to warrant any inference that she was lufEng, or round- 
ing to, or desired to take a pilot on board; that, though the pilot's flash- 
light was twice seen, no signal in return was given to indicate that a pilot 
was desired; and that the only changes in the bark's erturse were that 
she first veered two points to the eastward, — that is, td N. N. E., — when 
the pilot-boat first crossed to the westward, in ordèr the more effectually 
to keep away from the latter; and, after the pilot-boat had got three 
points on her port bow, — that is, bearing N. by W.,— that the bark 
came back again to her proper course of N., swingîng in the process not 
more than half a point to the westward of N.; and that afterwards, jùst 
before thè collision, when the pilot-boat was seen coming dângerously 
near on the bark's port side, she again ported her wheel, for the purpose 
of keeping away from the pilot-boat, under which she also changed but 
two points, so as to head N. N. E., at thetime of the collision. 

The évidence shows that it is a very common practice, where a pilot 
has been previously taken on board, tb indicate that fact by exhibiting, 
in answer to a pilot-boat's signal offering her services, a white light two 
or three times in rapid succession. That was not done in this case. Had 
that answering signal been given by the bark, doubtless this collision 
would hâve been averted. It was not given, as the pilot of the bark 
says, because, after the pilot-boat had crossed to the westward, there was 
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not tîmé to get the lîght, and exhibit it. , There was time> however, 
had be directed it to be done when the pilot-boat's flash-light was first 
seen on the starboard bow. The omission to give this answering signal 
is not charged as any fault in the libel. There is no régulation requiring 
such a signal. The practice, as appears from the testimony, does not 
amount to a fixed custom, a:nd seems to be only a matter of conventional 
courtesy, optional anaong the pilots "themselves, and not amounting to 
any légal obligation chargeable upon the ship. 

The primary cause of the coUison was manifestly the last change of 
the pilotrboat in putting her helm hard a-starboard, and crossing the » 
bows of the bark to the eastward. It was, in any view, a dangeroua 
maneuver on the part of the pilot-boat. Her witnesses estimated the 
distance of the bark at that time to be about one-quarter of a mile; but, 
from circumstances mentioned below, I hâve no doubt that the distance 
was not half so much, They daim that that maneuver was justifiable, 
on the ground that the bark was luffing, so as to warrant the inference 
that she was rounding to the westward in order to take on a pilot; and, 
second, that it was necessary for the pilot-boat to take that course, upon 
the bark's luffing, in order to avoid the collision. 

Upon careful considération of the testimony, I am obligea to find ad- 
versely to the pilot-boat in both particulars; namely, that there was noth- 
ing done by the bark justly warranting any inference of her rounding to 
or luffing for the purpose of taking on a pilot; and that there was no 
necessity for the pilot-boat to starboard for her own safety. When the 
pilot-boat was seen designing to cross the bark's bows to the westward, 
and was on the bark's starboard side, it was clearly no fault on the part 
of the bark to haul two points to the eastward, — that is, to N. N. E.; 
for by the fourteenth rule of navigation she was bound to keep out of the 
way of the pilot-boat, which was close-hauled; nor was it any fault that, 
after the pilot-boat had fiilly crossed the bark's bows, and bore N. by 
W., the bark starboarded, and swung back to her proper course, though 
I think she did this before the pilot-boat had reached three points on her 
port bow, and was not in fault therefor. 

For the pilot-boat it is daimed that the bark swung much to the west- 
ward of her true course; namely, to N. W. by W. This contention rests 
on the évidence of Johnson, the wheelsman of the bark, called in behalf ' 
of the pilot-boat; and also upon the testimony of one of the pilots, that 
the masts of the bark were seen nearly in Une. But Johnson's testimony 
is not only subject to suspicion, in conséquence of bis former difficulties 
with the master; but his sfatements, taken together, are whoUy incom- 
patible with the other testimony on both sides, and are so plainly mis- 
taken that no weight can be given to them. He states explicitly and re- 
peatedly that, the bark's préviens course being first north, the first order 
he received was not to port his wheel, but to starboard his wheel; that 
he did starboard accordingly, and the bark came up three points, i. e., 
to N. W. by N., so as to bave the pilot-boat onhiske bow; that is, his 
starboard bow. This is his testimony as it stands. Its impossibility 
discrédits his whole testimony. If the change of three pointa to the wetit- 
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ward was after she had already gone eastward two points, namely, to N. 
N. E. , then this change oî three points by a starboard wheel would reach 
to N. by W., a half point only in excess of what the captain swears to 
observing by the cabin compass, and that différence would be immate- 
rial. 

The testimony of one of the pilots, that the masts were seen nearly in 
line, is subject to the doubt at what précise time they were so seen. That 
they were observed to be nearly in range at the time when the pilot-boat's 
wheel was put to starboard did not first appear in the witness' own state- 
, ment. That statement associâtes it with his boat's beading about east, 
i. e., very nearly at the moment of collision. It was only under the 
strenuous pressure of leading questions by bis own counsel that différent 
testimony was given by him. Comparatively small weight, in any case, 
is due to testimony as to critical facts thus elicited. 

That the bark's masts should be seen in line frorn the pilot-boat at the 
time the latter starboarded, the bark must hâve been heading N. W. by 
N., or three points west of her proper course, if her bearing from the 
pilot-boat yuas S. E. by S. That she was at no time heading in that di- 
rection, or nearly so, is abundantly proved from ail the testimony in the 
case. The rule so often applied to testimony in regard to the apparent 
movements of vessels in the water is clearly applicable hère, namely, that 
a vessel's own witnesses as to her movements must be credited, rather 
than the testimony as to her apparent changes, given by those on board 
of another moving vessel, unless the testimony of the former is in some 
way discredited, incohsistent, or improbable. In the présent case the 
testimony on the part of the bark, that she made no changes beyond two 
points to the eastward and back again to N. } W., is established by a 
number of witnesses who are in no way discredited; while Johnson's 
testimony, the only witness from the bark opposed, that she went to N. 
W. by W., so as to bave the pilot-boat on her starboard bow, is not 
only inconsistent with everything else in the case, but would be irrecon- 
cilable with the facts of the collision, and wîth any claim on the part of 
the pilot-boat; since, if the bark swung to that heading, the pilot-boat, 
by reason of her far more rapid handling in turning, must bave crossed 
the bark's bows much before the latter could bave reached her. 

This conclusion is further eonfirmed by a projection of the courses of 
the two vessels backwards from the point of collision. The testimony 
shows that the bark, under a hard a-starboard or hard a-port wheel, 
would bave changed less than a point in going a length, not more than a 
point in going 200 feet. Witnesses on both sides state that the pilot- 
boat, which was but 79 feet long, would change as much as seven 23oints 
in going from 300 to 400 feet, or at leasta point in going 60 feet, — a little 
less than a length. Considering that the bark was deeply loaded, draw- 
ing 22 feet of water, and that the pilot-boat was light and quickly 
handled, there is no doubt, both from the testimony in the case, as well 
as from common knowledge, that this différence in the rapidity of their 
handling is by no means exaggerated, and that the différence is probably 
greater, rather than less, than that above. stated. At-the rate above 
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given, the course of the pilot-boat, under a hard a-starboard wheel, 
would be represented by a curve of 300 feet radius; that of the bark, by 
a radius of from 1,000 to 1,100 feet. Assuming that the pilot^boat, 
with the wind one point free, was going only four knots, the most favor- 
able to her that the évidence will admit, she must hâve starboarded one 
minute only before the collision, during which she changed her heading 
from S. E. by S. to N. by E., her heading at the time of the collision. 
The bark, which was then heading N. N. E., could not havè changed 
two points from N. without going at least 400 feet; and she must there- 
fore hâve ported about the time, or a little before, the pilot-boat star- 
boarded. This accords with the statement made by the pilot Noble, who 
says that, when he ported, the pilot-boat did not seem to be drawing 
across his bows, but to bsar àbout the same as before. A very little con- 
sidération of the necessary limits of the courses of the two vessels will 
show that the testimony of the two pilots on the pilot-boat, in their esti- 
mâtes of time and distance and relative situations, are whoUy incompati- 
ble and irreeoncilable with the most essential facta. The testimony in- 
dicates, without any substantial variation, that the vessels, at the time 
of the collision, headed as above stated, — the pilot-boat about N. by E.; 
the bark about N. N. E. Had the bark been headed N. W. by N., or 
nearly so, at the time the pilot-boat starboarded, or just before, the pilot- 
boat, under her rapid change of heading, must hâve crossed the bark's 
course much before the bark could hâve reached her under her slower 
change, nor could the bark in one minute, or in double that time, bave 
changed five points to N. N. E, 

The conclusion is inévitable, both from thèse latter considérations, as 
well as from the ordinary rule as to the crédit to be given to testimony 
by persons on board vessels in motion that there was no such rounding 
of the bark to the westward as the pilot-boat supposed; and that her 
raasts were not in Une, nor nearly so, until the pilot-boat had brought 
them nearly in line by her own changes, under her starboard helm. I 
very much doubt whether any change in the line of the masts was visi- 
ble whiie the bark was first going back to her proper course from N. N. 
E.; but, if it could be and was observed, it was no such change as war^ 
ranted the inference drawn from it; for the bark was still nearly 12 
points off the wind. DoubtiLess the pilot did suppose that the bark was 
intending to round to in order to receive him on board; but it was, I 
think, an altogether hasty and unwarranted judgment, founded only 
upon the position of the bark's sails and yards; an error into which 
pilots of riper years would not hâve fallen. 

The same considération of the necessary courses of the vessels under a 
hard a-port or a hard a-starboard helm shows, also, that, even if the bark 
had been luffing as supposed, the pilot-boat was under no necessity of 
starboarding her helm merely to avoid the bark. She would bave 
avoided her by a larger and safer margin by porting than by starboard- 
ing, as she was already to the westward of her, and would swing to the 
westward ander a port helm much faster than the bark under a starboard 
helm. 
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It is urged that the proved slipping of the ropes on the axle of the 
wheêl rùight hâve prevénted, and probably did prevent, the swinging of 
the bark to the westwàrd from being checked as soon as intended. If 
any large swing to westwàrd had been proved, no doubt the cause sug- 
gested was adéquate. But there is too much uncertainty as to the time 
when the slipping of the ropes took place to allow it much force. The 
weight of testimony does not indicate that it occurred at that time, but 
afterwards. It is wholly insuffiçient, in my judgment, to outweigh the 
considérations above referred to. 

The only remaining question is whether the bark is in fault for port- 
ing just before the collision. In my judgment this was no fault, and 
for several reasons: 

Firat. Because it was for the purpose of keeping away from the pilot- 
boat; the helm having been ported, certainly not after the pilot-boat star- 
boarded, but probably a little before and when there was no indication 
that the pilot-boat was intending to cross the bark's bow again; and when 
the pilot-boat's light was apparently drawing undesirably near, though on 
about the same bearing, the bark rightly desired to keep further away. 
,1. hâve no question that at that time the pilot-boat was at least three 
points on the bark's port bow. Nothing could bave been more unex- 
pected to the bark than that the pilot-boat should starboard, and again ■ 
attempt to cross her bows. The bark had done nothjng to make such a 
maneuver by the pilot-boat seeni possible. The pilot certainly could not 
foresee it, and was not required to entertain such an idea. The W. C. 
Redfield, 4 Ben. 227, 234. 

. Second. The rules applicable to a vessel and a pilot-boat, after assent- 
ing signais hâve been exchanged between them , when the movements of 
each are designed for the purpose of taking a pilot on board, are wholly 
inapplicable to this case. The bark had given no assenting signal, and 
no warrant to the pilot-boat to suppose that a pilot was wanied. The 
failure to see any assenting signal on the bark was of itself notice to the 
pilot-boat that no pilot was desired. Under such circumstances, both 
vessels were bound by the ordinary sailing rules; and, as both were run- 
ning free, the bark was the one bound to keep out of the way, because 
she had the wind on her port side as well as aft. New Rules, art. 14, 
(c.) (e.) The bark, therefore, was not in fault for maneuvering to keep 
out of the way. 

The bark was, doubtless, bound to avoid anything which she could 
reasonably suppose would mislead the pilot-boat to herinjury. In hold- 
ing that the bark did not go more thaii half a point to the W.of N., it 
is impossible to find anything on the part of the bark which can justly 
be said to hâve wrongfuUy misled the pilot-boat. The mistake of the 
latter was by her own fault, and founded, as I believe, entirely upon the 
position of the bark's sails and yards, which was a wholly insuffiçient 
ground for the inference drawn from it. In my opinion, no such infer- 
ence was justifiable in the night-time until the bark had gone several 
points to the west;, much less had the pilot-boat any right to adopt so 
dangerous a maneuver until the bark showed both coloredlights; neither 
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of which was done. Even when both colored liglife would first come 
into view the bark would still be nine points off the wind; and, consider- 
ing the ease with which the pilot-boat is handled, there would be no 
difficulty after that in her kœping away. She was bound to avoid the 
dangerbus maneuver of crossing the bark's bows when she was se near, 
until the bark's supposed intention should be made reasonably certain 
by showing both her colored lights. ïïad the pilot-boat observed this 
caution, no collision would hâve occurred. When she starboarded, the 
bark, as I find , was not within two or three points of her supposed posi- 
tion. She wanted no other pilot; she neither signaled nor rounded to. 
The collision having been caused by the mistake and unwarranted in- 
férence of tlie pilot-boat, and without any légal fault of the bark, the 
loss must bei borne by the pilot-boat alone. Decrees must be entered 
accordingly; but, under the circumstances, without costs. 



The B. C. Teret. 

The Nokomis. 

Caeroll V. The B. C. Teeby. 

Kenzel and others v. The NoKOMia. 

iDiaé'iet Court. 8. D. Nm York. April 36, 1887.) 

1. CoMiisiOH— SAitnfG Vessbm— Keeping Out of th:e Wat. 

It is a condition of the duty "to keep out of the way," that the other vessel 
shall act intelligibly, and afiEord reasonable évidence of her intentions. "Whiie 
that is doubtful, the former should keep her course. 

3. Same— Tacking— LosiNG Headwat— Extbaobdinabt SwiNonia About.* 

The yacht N. and the schooner T. were beating up thé bay in a north-wesl 
wind, on the port tack. The N., being a little to leeward of the T., tried to 
como about upon the starboard tack, when she was sufttciently in advance to 
do so safely and pass across the T.'s bows, under ordinary circumstances; but 
the wind being strong, and her foresail down, and her main-peak lowered, on 
coming about, she entirèly lost headway, and swung around in ail about 18 
points, and collided with the T. on the leeward side. The master of the T., 
observing the continuous swing, înferred that the N. was intending to go to 
leeward, as similar vessels were in the habit of anchoring in that région, and 
he therefore starboarded to aid in avoiding the N. Uéld, that the N. was 
alone in fault, the collision being occasioned by the^ extraordinary behavior 
of the N. in coming about, and the persistence of the N. in endeavoring to 
cross the T.'s bows; and that the master of the T. àid what was best under 
the circumstances. 

In Admiralty. 

On the afternoon of May 5, 1886, the schooner yacht Nokomis, 90 feet 
long, and of 51 tons burden, and the three-masted schooner B. C. Terry, 
loaded with timber, were coming in from sea,— the Nokomis bound for 
Stapleton, near the north end of Staten islandj the Terry, for Hoboken. 
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As they passed the Narrows, they met a violent squall. Both shortened 
sail. Afterthe squall abated, tbe wind remained strong; from the north- 
west, and thevessels continuéd under short sail, as before, heading about 
N. N. E.j on their port tacks. The Nokomis, having her foresail down 
and ker main-peak lowered, ran a little more off the wind than the Terry, 
and passed across the Terry's boWs. When sbe arrived nearly up to 
"GwPs Head," a little below buôjr 18, and being only half to two-thirds 
the distance across from S t'aten island to ihe Long island shore, the No- 
komis itacked, for the purpose of making her station at Stapleton, being 
then about two points on theTerry's starboard bow, and distant from her 
somewhere from a quarter to a half mile. She did not miss stays, but 
came about slowly; and, on getting into the wind, coœpletely lost her 
headway; bût, by hauling her head-sheets to windward, she gradually 
swung round to the southwardj ail the time drifting to leeward. Befoje 
coming up to her course, which should bave been W. by S., or W. S. 
W., she had fallen off to S. or S. S. W., and the blufï of her starboard 
bow struck the Terry abreast ôf her mizzen rigging, on the starboard side, 
doing both some damage, for which the above cross-libels were filed. 
Just before the collision the Terry luffed frqm three to four points, so 
that she headed at the time' of collision âbout N. N. W. 

Olin, Eivea & Montgomery, for thp Nokomis. 

Shipman, Barlow, Larocqw & Choate, for the B. G. Terry. 

Bkown, J. While there are wide discrepancies ,in many of the dé- 
tails in regard to this collision, itis clear that the gerïeral cause of the 
, collision was the fact Ihat the Nokomis, in coming about, lost her head- 
way ; so that, in thé strong breeze that prevailed, she drifted much to lee- 
ward, and, before gathering sufficient headway to come up to her ex- 
pected course, swung oif from' six to eight points to the southward, 
changing her; heading altogether frpra sixteen to eighteèn points from 
her previous course of about Ni N. E. This behavior of the Nokomis 
must be assùmed, to hâve been as unexpected to both vessels as it was 
remarkable. The distance of the two. vessels apart when the Nokomis 
tacked was estimated by her own witnesses at from half to three-quarters 
of a mile; according to the Terry's witnesses, about a quarter of a mile. 
Assuming that the Nokomis was running under proper sails, so as to be 
managed with ordinary facility in coming about, the distance of a quarter 
of a mile only, would, I think, be a sufficient and safe distance for 
tacking, when she was but two points off the Terry's starboard bow. 
But the behavior of the Nokomis was so unusual as to baffle previous 
calculation. On coming about, had she kept her headway, and got on 
her proper cdurse upon her starboard tack, and not exceeded any ordi- 
nary margin for falling ofF, she would hâve passed ahead of the Terry 
without difSculty. The Terry, on observing her tacking, had no reason 
to suppose she 'rt'ould not pursue the customary course. Had she missed 
stays, and remained in the wind unmanageable, the Terry would hâve 
had notice in time sufficient to hâve put her upon her guard; and she 
would hâve been bound either to keep off, or to luff so as to avoid the 
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Nokomis. But the Nokomis did not miss stays ; and, in swinging round 
into the wind, she did not exhibit to the Terry any indications of inabil- 
ity to pursue whatever course she desired. The Terry did not know 
where the Nokomis was bound. 

Vessels were accustomed to anchor in that vicinity. Her main-peak 
being down, as well as hér foresail, the yacht's intentions were not known 
to the Terry, and could not be surmised; and, as shecontinued to swing 
around, paying off more and more from her proper course, if merely 
tacking, the Terry was led to suppose that she was designing to go to lee- 
ward of hfer. The master of the Nokomis insists that the Terry was a 
quarter of a mile distant when he had got around with his head-sails 
drawing on- the starboard tack, and that the Terry then kept away a 
couplé of poïhtë more to leeward. The oificers of the Terry contradict 
the latter statement, and their testimony on this point, according to tkç 
ordinâry rUle in àdmiralty, is controUing. The Terry did not keep off 
to leewârd at'atU,' but kept bel- course until her luff, when her ofheers 
saw that thé Nokomis was ilbt likely to clear theni to leeward. The wit^ 
nefeses on board the Nokomis, which was ail the timè swinging till near 
the moment of collision, were in no situation to judge correctly of any 
changes in thig-, course of the Terry. ■ 

The éxtraordlnary behavior of the Nokomis is not eXplained so as to 
iree hér frétù blâme. The burden of doing this clearly rests upon her. 
It is unnecèssary for me to find the spécifie causes,— -^whether inadéquate, 
or ill-adjuSted sails; or whethef there was mistake in giving or in obeying 
orders. It is sufficient, so far as the question of fault goes, that the course 
of the Nokomis was so wholly unexpected that the Tferry was in no fault 
for not anticipating it; nor for being in doubt whether the intention of the 
Nokomis Was to tack for Staten island, or to go to leeward. According to 
ordinary maneuvers in navigation, the Nokomis had tirae and space 10 do 
either. Even after she had payed off so mUch to the southward, and 
when the Terry was seen to be luffing, 200 to 300 yards distant, there 
would hâve been no difficulty, in my judgment, in the Nokomis going 
to leeward, had her master concluded to adopt that course; and that waS, 
I think, obligatory upon him aftçr he had swung round so much. In- 
stead of that, he kept his main-sheet hauled in, and his helm to port, 
still aiming to cross ahead of the Terry untU very shortly before the col- 
lision. Although his own estimate was that the Terry began to luff when 
she was a quarter of a mile distant, it was probably only from one-half to 
one-third of that distance. But this was aniple space for the Nokomis 
to go to leeward, had she starboarded her helm, and let her main-sheet 
run. 

As respects the Terry, the situation was one in whieh her master could 
not tell which way to turn. It was his duty, doubtless, to avoid collis- 
ion with the Nokomis if he could. But it is a condition of the duty to 
keep outof, the way that the other vessel shallact intelligibly, and af- 
ford reasonable évidence of her intentions. Until that was done, it was 
the duty of the Terry to keep her course. At first the Terry was not re- 
quired to do anything, becàuse there was plenty of room for the Noko- 
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mis to tack in the Usual way. Instead of tacking in the usual manner, 
the master of the Nokomis says that the yacht fell ofF so as to hâve the 
wind abeam, and that she w.asgping astern at that lime; that the Terry 
was then about ahead, and was heading fore and aft from hini. Since, 
in that situation, the Nokomis was also still swinging to the southward, 
as well as drifting to the eastward and southward, the Terry could not 
then safely keepoflf, since. that would apparently be running right 
into the Nokomis; and, as, the Nokomis was also still swinging, the nat- 
ural inference was that she was intending to go to leeward. To luff 
was therefore the Terry 's best maneuver to aid the yacht's apparent de- 
sign. The master of the Terry says that, when she. was two or three 
hundred yards off, he went lo his lee rail, and saw the Nokomis about 
one point on his starboard bow, heading for his midships. That was 
probably about the same time above referred to by the maater of the 
Nokomis.' As the Terry qhanged about three or four points, the dis- 
tance at whioh she began to luff must hâve been from 400 to 600 feet. 
One of the officers of the Nokomis, it is said, wayed his hand to the 
Terry to keep off to wiijdward ; but several of the witnesses of the No- 
komis say that this was when the vessels were within one or two hun- 
dred feet of each other. Some estimate the distance still less. On 
either estiœiate, it was too late ;to be of any use. The Terry payed off 
slowly, and that maneuver, unkss made much earlier, would apparently 
hav© resulted ip a worse collisiç>p;.and the Terry, as I hâve said, nat- 
urally inferred that the Nokotnis, waa going to leeward. Under the ex- 
traordinary circumstances of the case, I do not see that there is any- 
thing that the Ter?y had at the time reasonable grounds for doing that 
she did not do; and in the situation of the two vessels, when the Noko- 
mis was found .to be gaining headway so slowly, and to hâve swung so 
much to the southward, and to hâve drifted to leeward of the Terry, I 
think itwaathe cleariduty of the master to have;gone.to leeward, and 
not to hâve perse vered in his attempt to cross the Terry's bows so long 
as he didj and that the faultof the collision was therefore wholly that 
of the Nokomis. 

A decree may be entered accordingly. 
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Paeteidge V. The Maegaret J. Sanfoed. 
., ipistriei Oo-uri, S.,D. Jf^ew York. May, 1. 1886.) 
; GotiiisioiT— ^Ships— Canals-^EntîraSoe Obstbdctéih-Pbojbcting BoATa— 

CONTBIBDiTOBT FaULT. j ; , 

The interpsts of navigation ,require that the entrances to slips, or to narrow 
paâ's&gâs' that are public tioroughf ares, be kept free from obstructioiis that 
liiake thé passage dangerôus. vessels thatmocr so as to allow parts of their 
huUs to project partly across such passages,.so as to make entrance difflcult, 
■^riïl be held çhargeable with contributory négligence in case of collision. 
*Por opinion on appeal to circuit court, see 37 Fed. 148. 
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2. Case Stated— East Ritbr— Huntbk's Point CasilL. 

The tug M. J. S., wlth a car-flpat 180 f eet long and 80 f eet wide in tow.along- 
side, bound forHunter's Point Canal, 157 feet wide, on approaching it in the 
ebb-tide, f onnd the entrance obstructed by vessels projecting partly across it 
from abov^ and from below, making the entrance difflcult and dangerouB in 
the ebb. Instead of waiiing for slack water, or getting additional help, she 
pushed on slowly, and run into the bow of the ship T., which encroached 
some 15 or 16 feet upon the entrance. Eeld botb in fault, — the tug f or keep- 
ing on in the face of known danger; the T., for unjustiflably obstructing the 
entrance. 

In Admiralty. 

BuÛer, StiUman & Hubbard and Wm. Mynderse, for libelant. 

Benediet, Tafi & BmedAd^ for claimants. 

Brown, j. About noon of March 24, 1885, the sleam-tug Margaret 
J. Sanford, having in tow along-side a float loaded with railroad câfs, 
went up the East river, bound for the Empire Oil-yard docks, at Hunt- 
er's Point. The docks are approached by what is called a "canal," 157 
feet wide, running inland at fight angles with the river. Above the 
canal a bulk-head extends some 600 feet along the East river, used by 
heavy draught vessels. At this time the British vessel Tantallon wàs 
Ijdng along the bulk-head, loading with oii. her bows projecting some 
15 or 16 feet beyond the corner of the bulk-head, partly across the line 
of the canal. The opposite bank of the canal extends some 95 feet 
further to the westward into the river, and from that point a bulk-head 
runs down river ,^ along which, at this time, another vessel was moored, 
whose stem projected up river some 30 feet, across the line of the cariai, 
and her bowsprit some 30 feet more. The railroad float was about 180 
feet long by 30 feet wide, and was on the port side of the tug, which 
was about 80 feet long by 18 feet wide, the stems of the two being 
about in line. The proofs show that this was the best mode of lashing, 
and that the pilot directed the navigation from the pilot-house, which 
was also the safest and most proper place for him. The tide was ebb ; 
the day pleasant. On approaching the canal, observing the obstructions, 
the pilot hailed the Tantallon when about 30 feet distant, and desîred to 
tie up along-side of her. He was answered by a man from the wharf 
that he must not do so, but should come into the canal. In attemptiûg 
to go into the canal, the port corner of the fioat strutîk the Tantallon's 
starboard side, some eight or ten feet from the stem, and broke two iiron 
plates and one frame, which were repaired at an eXpense of $700.94. 
The damages were near the water-line, and the loading of the vessel Was 
suspended to repair them, as was stated, for sevendays. The libel was 
filed to recover the damage for the repairs, and an equal amoUnt for the 
delay. 

1. From the facts described, as well as irom other évidence at the trial, 
I must hold that, upon thé ebb-tide, with a cumbersome float, it was 
neither prudent nor reasonably safe to attempt to go into the canal at 
that time, while there were such obstructions to the entrance. This 
seems to hâve been understoodand appreciated from the first: aiid this 
makes the tug legally ohargeable with fault for making the attempt. 
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Périls of the seas cover only such dangers as remaîn aftér the exercise of 
ordinary pruderice in avoiding dangers, not risks that are voluntarily çn- 
tered upon when the undertaking is seen to be not reasonabîy safe. Ves- 
sels desiring to land or to go into slips, if they would avoid liability for 
incurring such risks, are bôund to wait for slack T^ater, as the Sanford 
in this case might hâve done, or for other means of help, or until the 
obstructions are removed. The tug in this case was certainly not in any 
such situation in extremis as compelled her to enter the canal in spite of 
the obstructions. The inconvenience of waiting for sls-ck water, or of 
obtaining other help, is not to be compared with the dangers or the in- 
juries likely to arise from pushipg on, in spite of évident spécial dan- 
gers. , ' ' 
• 2. I cannot hold vessels lying, like the Tantalbn, : tvith their bôws 
projecting across the entranoeof slips, or the entranc&of a narrow canal 
frequented by other craft, free from fanlt. Such projections are obstruc- 
tions' to rightipl navigation in thoroUghfares designed to'be kept open, 
where, withoujt any obstructions, thei?e is none too much room for rea- 
sonable navigation. This passagçi was much used for floats of this de- 
scription. The tug and float werg Consigned to the dock within this 
canal. They had a right to go there, and not to be kept unreasonably 
waiting for safe means of entrance. The interests of navigation require 
that such entrances should be kept open, and that encroachments that 
make the pa.ssage dangerous should be held wrongful on the part of pro- 
jecting vessels, as respects other vessels bound in or out. The owner- of 
the dock located this steamer, it is said, as she waa placed; but he also 
directed this tug and tow to proceçd up the passage. It does not ap- 
pear that the canal was private property. I must assume it to be a 
public thoroughfare, which no vessel had a right to obstruct. The fact 
that the owner of the dock requested the vessel to go there is no dé- 
fense to her, though that might make him also liable; nor does his di- 
rection to the tug to come into the canal excuse the tug. As between 
the two vessels, the direction given to either is no défense to the other. 
There was plenty of time and opportunity for the steamer tb hâve been 
mpved back and away from the panai after the vesSels astèrn of her had 
gone away, and before the tug> arrived; and, so far as appears, the ves- 
sei's remaining up to that time, ;with her bows projecting over the canal, 
was without valid excuse, aS:wellras wrongful. 

In the case of The Canima, 11 Fed. Rep. 271, the projecting vessel 
was held, on appeal, not chargeable with damages, on the sole ground, 
as I understand the opinion, that the other vessel had no business to be 
in the place where the collision occurred; otherwise it is intimated the 
damages would hâve been divided. In the présent case the canal or 
dock was the place where -the tug. was bound, and where she had a right 
to go. The approach was narrow. The Tantallon had no right to bé 
where she was, so as to obstruct the canal. She owed to every vessel 
bound in or out the duty of allowing an unimpeded passage. Both 
must therefore be held chargeable with fault contributing to the injury. 
The Bakic, 2 Ben. 452. 
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I allow the libelant $750 for one-half the damages, unless a référence 
be desired, which either party may take, if wished. The costs are also 
divided. My décision was arrived at before the application by the libel- 
ant to take the additionai déposition, and has not been influenced by it. 



BoLTEN V. The James L. Pendeegast. 
{Diatrici Court, 8. J>. New York. March 81, 1887.) 

1. BOTTOMBt— ÎTOTB FOR SuPPLtBS — MOETGAGE. 

A note given by the master in a foreign port by the owner's authorlty for 
necessary supplies, pledging the vessel for the payment 10 days after comple- 
tion of hjer voyage, is a valid bottomry lien, and outranks a prier mortgage. 

2. Samb— Akrest — Relkasb ;ONDBK Agbebmbht — Lien Continubd. 

The vessel having been libel'ed at Boston to enforce the bottomry, and be- 
ing in ciistody of the marshal, was released, and that suit discontinued, upon 
a written agreement between the parties that she shoùld go to New York to 
take in cargo, and that the existing lien for bottomry should remain in fuU 
• force, to be enf orced in the district court of New York or New Jersey, by 
libel or otherwise, on arrivai, and that the owner should pay ail court ex- 
penses in Boston on arrivai, to be secured as part of the lien. Held, ûpon 
tbe arrivai of the vessel in, New York, under the agreement, that the libelant 
had a valid maritime lien for the amount due on the bottomry note, as well as 
f orthô court expenaes in Boston, excluding, however, additionai counsel fées. 
8. Samb— New Ohartbk— Rb-abrbst— Makshal's Aothobity— Loading Whilb 
m GnsTODT— Dblat— Damagbs. 

The défendant, upon the above agreement, insisting that, before settling 
the bottomry claim, he had an option to send the vessel to Bayonne, New 
Jersey, to load under a charter which did not name the parti cul ar place of 
loading, held inconsistent with the written agreement; that loading without 
the ohartérer's knowledge of the lien, and of the agreement for enforcing it, 
could notproceed without bad faith to the charterer, before a new arrest by 
the marshal; that the marshal had no authorlty to permit loading without 
notice after arrest; and that the owner's damages, through delay in not load- 
ing under the charter after the re-arrest, were through his own delay in set- 
tling for the lien, or releasing the vessel under stipulation, and that there was 
no cause of action or ofEset against the bottomry creditor therefor. 

In Admiralty. 

Jas. K. Hill, Wing & Shoudy, and H. Putnam, for libelant. 

Whitehead, Parker & Dexter, for claimants. 

Brown, J. The libel in the above cause was filed to recover the sum 
of $1,592.50, upon a dmft drawn and negotiated to the libelant by th3 
master of the James L. Pendergast at Hamburg, May 7, 1886, for £325, 
payable 10 days after arrivai at Boston, Massachusetts, at the office of 
the consignées. The last clause of the draft is as follows: "Value re- 
<»ived, ;for the necessary use and outfit for the said vessel, and for the 
payment of which I hold my vessel, owners, and freight responsible." 

The prqofs Içave no doubt that the draft was drawn toi obtain neces- 
saries for the ship at Hamburg, and in form and substance by the au- 
thorlty of Mr. Pendergast, who was the équitable and managing owner. 



718 



rEDERAL BEPOKTEB. 



It became, therefore, a lien by bottomry upon the vessel. Force v, Pride 
'of the Océan, 3 Fed. Rep. 162;. J%e Giulio, 27 Fed; Eep. 318, 319. 

Upon the arrivai of the vessel at Boston, she was arrested by the mar- 
shal uhder a libel to enforce this demand. The managing owner being 
in New York, and desiring that she should load hère, after several in- 
terviews with Tobias & Co., the agents of the libelant in New York, 
made an arrangement by whîch she might be brought hère, which, so far 
as respects Mr. Pendergast's obligations and their conditions, was em- 
bodied in the foUowing letter: 

"Messrs. G. Tobias t6 Co. — Gent.: As a favor and convenience to me, I 
request you to discontinue your action in the district court of Massachusetts 
against bark Jas. L. Pendergast, for the collection of a draft of £325. It is 
Important that the vessel corne hère to New York to take in cargo, and, in 
considération of your consent to such removal, I agrée that ail lien you or 
your correspondents now hâve against said vessel shall remain in f ull force, 
and conseiit that you may enforce your claim in the district court of New 
York or New Jersey, byhbel or otherwise, on the arrivai of the vessel. I 
agrée also that ail court expenses in Boston will be paid hère, on arrivai of 
vessel, and secured as part of said lien on said vessel. 

"Jas. P. Pendeegast, 

"Ifew York, Juip 28, 1886.. Agent for Owners and Mortgagee." 

: Thereupon the libelant discoiiiinued the suit in Boston, released the 
vessel from oustody, filed the libel in the présent cause in this district on 
July 30th, two days after the dèlivery of the aboVe leiter, procured a 
spécial deputy-marshal to beappointed, who went to Boston, and saiied 
on board the bark for this port, and arrested her under the process in this 
cause as soon asshe came within the jurisdiction. Some fcime after the 
arrest in this district, the surviving partners of E. D. Morgan &Co., 
mortgagees of the vessel under a mortgage dated January 3, 1873, inter- 
vened for their. interests, and procured a release of the vessel upon the 
tisual stipulation. The original answer, in efifect, stated that the sum of 
$10,000 was due upon their njortgage, and contested any lien in behalf 
,pf the libelant, and deniçd thaii the claim in suit was a prior lien to their 
own, and averred that the vessel was worth much less than the mortgage 
debt. By an amendment to their answer, it was averred that the agree- 
ment in respect to the remo%'al of the vessel to this district was that said 
vessel was to be taken from Boston to Bayonne', New Jersey, to take in 
cargo under a charter already made, and that the libelant's claim should 
be paid out of an advance to be made by the charterers; that the libelant, 
upon arrivai at New York, refused to permit the vessel to proceed to 
Bayonne, as agreed, butseizedand detained her withîn this jurisdiction. 
The évidence does not sustain the averments of the amended answer 
to the extent claimed. There was no agreement that the vessel should 
go to Bayonne, or that the libelant's claim should be paid out of the ex- 
pected advance. The entire charter money was in factbut iittle in excess 
of the clairns in suit. The proof establishes no agreement beyond the 
propositions côntained in the letter above quoted, which the libelant, 
through his agent, at once acceptëd, and acted upon. The évidence does 
■shoW, however, that the charter of the bark, which had been made six 



BOLTEN V. THE JAMES %. PENDERGAST. 719 

dâys before, gave the charterers, according to the custom of the port of 
New York, a right to load her about the" waters of New York or at Pertb 
Amboy or Bayonne, New Jersey- But when the letter was signed by 
Mr. Pendergast and accepted and acted upon by the libelant, none of the 
parties knew to which of thèse places the charterers would wish the bark 
to be sent. 

The proceedings on the part of the libelant bave been in exact accord- 
ance with the provisions of Mr. Pendergast's letter. The complaint 
now made of the libelant, in efièct, is that, after the vessel had arrived, 
and was in the custody of the marshal, he did not permit her to go to 
Bayonne, in the district of New Jersey, to load, before the settlement 
«f the libelant's claima; or else that he did not forbear to arrest her, 
■either hère or in the New Jersey district, until after she had gone to 
Bayonne, and secured an advance from the charterer. There is nothing 
in the agreemènt, however, and nothing in the circumstances from which 
it could be rightly inferred, or upon which Mr. Pendei^ast had any right 
to suppose, that the vessel was to be loaded, and the advance obtained 
from the charterer, before some definite arrangement was effected for the 
-setÛement of the libelant's claims. No such arrangement was even pro- 
posed^ except a partial and insufficient arrangement to go to Bayonne 
and load. Without some arrangement to which both the libelant and 
the chaiterer were parties, the loading could not go on consistently with 
ihe provisions of the agreemènt, nor in the niode now contended for by 
the respond^it, without a spécies of fraud upon the charterer. No such 
^arrangement is provided for in the agreemènt, and none was made after- 
T?ards. 

The marshal bas no authority to permit a vessel to be incumbered by 
unnecessary additional charges A^d liens while she is in his possession. 
The Aline, IWm., Bob. 112, 122; Muir v. The. Briak, 4 Ben. 262; The 
Orupe^Shot, 22 Fed. Rep. 123-125; The CL. Bayliss, 25 Fed. Rep. 
862; !Z7ie Young America^ post, 789. A lien for the completion of the 
■«harter wcïuld arise the moment cargo was loaded under the charter, whUe 
-flhe eould not sail unless the claim in suit were settled. It is not con- 
tended that any advance of the charter money could be secured until the 
vessel was loaded, wholly or in part. And it is not only a, matter of 
dear common sensé, but the chartprer's testimony shows, that the char- 
terer would jiot knowingly load a vessel, much less make any^diV^nces 
of freigbt, whije she was in the custody of the marshal upon a lien nearly 
equaling the whole charter money, unless some mode of settlemept ■sat- 
isfactory to the charterer were agreed on that would not involve either de- 
lay in sailing, or loss to him. It would be a fraud upon the charterer, 
on the one hand, to conceal from him the marshal 's custody and posses- 
sion while taking the charterer's cargo on board, and obtaining an ad- 
vance thereon; and it would be equally a virtuai fraud upon him for the 
partierf, by agreemènt, to send the vessel to be loaded by him, and to get 
an advance thereon, with the intent to libel and arrest her as soon as the 
-advance on the loaded cargo should be obtained. The latter procédure, 
jnoreover, would involve no little delay on the libelant's part in enforo- 
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îng his lien ; whereas the written agreement provides expressly thai the 
libelant may proceed by libel or otherwise, "on the arrivai of the vessel;" 
that is, immediately on her arrivai hère, and without any delay . There 
was in fact no way for the. owners of the veasel to proceed consistentiy 
with the agreement, or without a virtual fraud on Ûie charterer, except 
by the immédiate settlement or arrangement of the libelaut's claim, upon 
the arrivai of the bark in New York, and before taking any cargo on 
board. 

It is clear that the libelant had no motive or intent to engage in any 
such irregular proceedings. Mr. Pendergast's intent, I think, was only 
to get the vessel hère, and thèn to arrange for her release through the aid 
of the charter and the expected advance, in some proper way. The 
agreement with the libelant dîd not provide for this subséquent arrange- 
ment, but only to bring the vessel hère, subject to the liens on her. 
After sbe arrived, instead of arranging for her release, Mr. Pendergast 
demanded that she should be seiit to Bayonne to load, without afurther 
arrangement of any kind. This was not in accordance with the agree- 
ment, nôr was it practicable without irregularity or virtualfraud. There 
was nothing to prevent the immédiate release ofthe vessel on her arrivai 
hère, upoh stipulation in this court, as was aflerwards effected. She 
could ,then hâve proceeded to Bayonne at once to load utider the charter. 
This is the natural import of the agreement, and the only construction 
legally practicable. There was no légal damage to the respondents, ex- 
cept such as arosefrom theirown delay. The provisions and conditions 
now sought ta be ingrafted upon the written agreement by paroi évidence 
are not only indefinite and irregular, but whoUy incompatible with the 
terme and légal effect of the agreement. The new contract for the con- 
tinuance of the lien having beéû therefore observed by the libelant, and 
being a mairitime contract upon good 'considération,, must be enforced 
according to its clear purport; even though the original lien were held 
to hâve expired on the discontinuance and release of the vessel from 
custody at Boston, which, under the circumstances, is doubtful. 2%e 
Wm. Murtcigh, 17 Fed. Rep. 259, 264; The Jack Jmett, 2 Ben. 353 j The 
Thaïes, 3 Beh. 327, 10 Blatchf.-203; The Nahor,9¥ed. Rep. 213. 

The libelant is therefoïe entitled to the amoun't of the draft, and in- 
terest, together with such marshal's fées and court expansés in Boston as 
were taxable upon the discontinuance of the suit there; also $47 paid 
for seanien's wàges, with $4.10 port charges, with the costsof this action; 
but excluding other counsel fées iû Boston. 
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SiMONSON V, JOBDON. 

{GîreuU Court, S. D. Neu> York. May 9, 1887.) 

RBMOTAii OP Cattses— Petitiok— Time fob Filikg. 

Section 8 of the remoyal àct of March 3, 1887, requires the pétition for re- 
moval be filed at the time the défendant wastequired by the lawB of the state, 
or the rules of the state court, to answer the complaint. In this case the de- 

• fendant' 8 time to anawer wouid hâve expired March 2d, but, by stipulation, 
the tlaae was extended to March 80th. The pétition for removal was not flled 
■tiil April 8th. Held, that.the act applied to the action, although it was pend- 
ing at the time of enactment, and that, eince the statutory time for answer- 
ing could be extended by stipulation, as was done, défendant lest his right to 
remove by his failure to file his pétition before March 30th. 

Ecarts, Choate & Beaman, for plaintiff. 
Stem & Myers, for défendant. 

"Wallace, s. This is a motion to remand updn the gronnd that the 
pétition for rëmoval was not ûled at the time the défendant was "re- 
quired, by the laws of the state or the rule of the state court, to answer 
to the complaint," as prûvided by. section 3 of the removal act of March 
3, 18871 The action was cotnmençed in the state court, February 10, 
1887.' The defendaht's time to answer would hâve expired March 2d, 
but, by stipulation, the time to answer was extended until March 30th. 
The pétition and bond for removal were not filed until April 8th. It is 
insisted, in opposition to the motion, that the time to answer had ex- 
pired when the new removal act was passed, and that the act should not 
be construe'd, retroactively, to apply to a pending action, which it was 
too late to remove, becausé such a construction would deprive the défend- 
ant of the right to remove his action. Even though such a conséquence 
might foUow, the question would be one of interprétation, and not of 
power to restrict or to abrogàte such a right. Insurance Co. v. Ritchie, 5 
WaU. 541; Ex parte McOardk,7 WaA. 506; U. S. v. Tynen, 11 Wall. 88. 
But the new act did not destroy the right of the défendant to remove his 
case to this court. By the rtiles of practice of the state court, he was not 
required to answer until the expiration of the time allowed by the stipu- 
lation made in the action. Although, ordinàrily, a défendant must an- 
swer within 20 days, this time may be extended by the court for good 
cause shown, or by consent of parties. When so extended, the ordinary 
timé to answer is enlarged, and, as so enlarged, is the time within which 
the défendant is required to answer. If the défendant had filed his pé- 
tition for removal at the tirhe of answering the plaintifPs complaint, or 
at any time between March 3d and that time, he would hâve complied 
wjth thé act. 

The motion to remand is granted. 
v.SOF.no.lO— 46 
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SiûTH V. Chicago, B. & Q. Ry. Co. 

{Œreuit Court, 8. D, lowa, W D. March Term, 1887.) 

Bemoval of Catjsb— Rbmani>— Assignment op Causb of Action. 

Where a case has been removèd, on ffie pétition of défendant, from a state 
court to a United States court, by reason of the différence of citizenship of 
the parties, a motion to remand, on the ground that the cause of action has 
been assigned to one who is of the same citizenship as the défendant, cannot 
be granted when the recotd simply shows a motion in the state court, before 
the removal of the cause, for leave to substitute a new plaintiff, on wbich 
motion the court took no action. 

At Law. On motion to remand, 

Ânderson & Eaton and J. Lyman, ïqt pltànûff, 

SmiÛi McPherson, for défendant. 

Sbibas, J. At the June term, 188Ç, of the eircnît coijirt of Fremont 
county, lowa, thé plaintiff filed a pétition against the "défendant Com- 
pany, seeking to recover damagçsin t^e sum of $20,000 for personal in- 
juries received while on a train; on ■ çi,efendant's road as a passenger. 
On the first day of June, 1886, the défendant filed a pétition and bond 
for removal of the cause into the fe^efal court, on the ground that José- 
phine Smith waS) when the suit wa? brought, and then was, a citizen of 
lowa, and the défendant a corpQrftion created under the laws of Illi- 
nois. Priortp the filing of tbis pétition for removal, a motion had 
been filed asbiçg for the substitution of one Eugène R. Cox as plaintiff, 
it being averrèd that the cause of action had been assigned by Joséphine 
Smith to said Cox; it being alsp aVerred in the motion that he' was a 
citizen of Illinois. i 

The record fails to show that the state court took any action upon the 
motion for leave to .substitute a new plaintifi'. So far as the record now 
.on file in this court is concerned, it dôea not appear that any change of 
;plaintiff has been effected, and the cause upon the record appears to be 
ibetween Joséphine , Smith and therj^ilway company. Upon a motion 
.to remand, the court must take thé faets to be as the same are set forth 
in the pétition for removal, aided by référence, when necessary, to the 
pleadings to ascertain the character of the action . , To justify us in grant- 
iog the motion to remand, we would. be compeUedtôhold that the ac- 
tion was not one;between Joséphine Smith and the railway oompany, 
. Theaverments in i^e pétition for renioyal and the facts appearing on the 
façe.of the record wiip., not sustain us ii^.sofinding. 

If it be true,;;asa matter offact, that the cause of action had been 
legally assigned to Eugène R. Cox, a citizen of Illinois, 'before the péti- 
tion for removal was filed, no reason isnow per.ceived why such fact 
would not defeat the jurisdiction of this court;; but such f^ct, if true, 
cannot be made to appear upon a motion to remand. If a party de- 
sires to controvert the truth of the allégations contained in the pétition 
for removal, he should filea proper plea to the jurisdiction, setting forth 
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the matteïs of fact upon which lie relies, and, upon such a plea, the 
court can hear and détermine the issues of fiict thus tendered. SUme v. 
iSWft. OaroJwa, 117 U, S. 480, 6 Sup. et. Rep. 799. 

As the matter is now presented, the motion to remand must be over- 
ruled, and it is so ordered. 

Love, J., concurs. 



Decker p. Baltimore & N. Y. R. Co. and others. 

< JireuU Court. 8. D. New York. 1887.) 

CoHsrrnJTioiîAX Ia-w— Istebstate Commerce— Navigable Watees— Obstetto- 

TION. 

CônfinrdsB can lawfully confer upon a private corporation the capacity to oc- 
cupy navigable waters witbin a state, and appropriate the soil under them, 
upon acquiring the rights of the owners, in order to construot a bridge over 
Buch waters for the purposes of interstate commerce, without the consent and 
notwithstanding the protest of the state. 

In Equity. Bill for injunction. 
P. B. McLennan, for oomplaiûànt. 
W. W. MacFarland, for défendants. 

Wallace, J. The complainant is a vessel owner whose business of 
transportation makes it necessary for him to use the narrow navigable 
•water-way known as Arthur kill, which constitutes one of the bound- 
aries between the states of New York and New Jersey. He has brought 
this suit to restrain the défendants from constructing a railroad bridge 
across thèse navigable waters, which they propose to build and maintain 
under claim of authority conferred by the act of congress of June 16, 
1886, entitled "An act to authorize the construction of a bridge across 
the Staten Island Sound, known as Arthur kill, and to establish the 
same as a post road." The case is now hère upon the défendants' de- 
murrer to the bill of complaint, and upon complainant's motion for an 
injunction pendente lite. 

It is not disputed that the complainant has a sufficient standing in a 
court of equity to challenge the right of the défendants to build the bridge; 
and the single question to be decided is whether they hâve a légal right 
to build the bridge. If they hâve, it is solely by the efficacy of the act 
of congress as a constitutional exercise of the power to regulàte commerce 
between the several states. The législature of New Jersey, by an act 
passed April 6, 1886, has forbidden the érection of àny bridge or struct- 
ure o^ef any part of the navigable waters where the tide ebbs and flows, 
separating the state from other states, without express permission given 
by the législature by statute in that behalf. The act was passed after 
the bill' had been introduced in congress authorizing the construction of 
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this briàgô, âiïd before it became a law, and was preceded by the adop- 
tion of concurrent resolutions of the genate and house of assembly of New 
Jersey protesting against any action on the part of congress intended to 
legalize the érection of such a bridge. 

The case thus présents the constitutional question whether congress can 
lawfuUy confer upon a private corporation the capacity to occupy navi- 
gable waters within a state, and appropria te the soil under them, for the 
purposes of interstate commerce, without the consent of the state. 

Although theact of congress establishesthe bridge, when constructed, 
as a post road, this is wholly an incidental and an unnecessary feature 
of the législation. The act does riot purport to authorize the bridge in 
order to provîde an additîohal post road; and thé provision establishing 
the bridge as a post road, when built, was unnecessary, because it would 
become such by force of pre-existing law. Section S964, Rev. St. U. S. 
Neither does it in terms purport to be an exercise of the power to regu- 
late commerce between the states; but that this isits éssential character 
is apparent from the récitals whiqh show that it was designed to affbrd a 
connection between railïoads already constructed, or to be constructed, 
on opposite sides of the eound* Ôbviously, congress intended to plant 
the rights conferred on the défendants upon the yalidity of the act as a 
régulation of commerce. 

Both the language and the history of the act preclude the doubt 
whether it can be construed as interfded to grant a' privilège which îs to 
become operative when concurrent àuthority to build the bridge is ob- 
tained from the states of New Jersey and New York. It is silent as to 
any such condition, and this éilence iS emphatic, in view of the provis- 
ions contemplating the assent of the state which hâve been inserted in 
ail previous acts of a similar character when permission by the state had 
not been given in advance. As it was passed notwithstanding the pro- 
test of New Jersey, which was in effect a déclaration that she would not 
consent, it must be assumed that congress did not regard the consent of 
the state necessary. 

The précise question to be decided has never been adjudicated, and 
the présent act is the first attempt on the part of congress to grant such 
a right as is asserted by thè défendants. 

In the language of the suprême court of the United States in MiUer v. 
Mayor qf New York: 

"The power vested in congress to regulate commerce with foreign nations, 
andamong the several states, includés the control of the navigable waters of 
the United States so far as may be necessary to insure their free navigation; 
and by navigable waters of the United States are meant such as are naviga- 
ble in^fact, and which, by themselves, or by their connection with other wa- 
ters, forin a continuous channel for commerce with foreign couatries or among 
the states." 109 U. S. 395. 

Whether the waters are wholly within the boundaries of a state, or, 
as hère, lie between two states, is not material. They are navigable 
waters of the United StateSj if they form by themselves, or by uniting 
with others, a continuous highway for commerce with other states or 
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countries. The Danid BaU, 10 Wall. 557; Escanaba Go. v. Chicago, 107 
U. S. 682, 2 Sup. Cl. Rep. 185. 

The power of control over such waters necessarily includes the power 
of deciding what structures are impedimenta to commerce; and, by an 
unbroken Une of décisions, it is settled that the paramount authority reg- 
ulating bridges that affect the navigation of the navigable waters of the 
United States is in congress. 

So long as this authority lies dormant, the states may authorize the 
érection of bridges over navigable waters within their limits, which may 
to some extent obstruct navigation, or, by concurrent action, may bridge 
the waters lying between them; but, so soon as congress intervenes and 
exercises its power of régulation, what has been donc by state authority 
must give sray to the paramount authority of congress. The power of 
the state ends where that of the nation begins. MHson v. Black Bird 
Oreek Mai-gh Co., 2 'Pet. 250; WheeUng Bridge Case, 18 How. 421; Gil- 
Tiuin V. City of PhUadelphia, 3 Wall. 728; County of Mobile v. Kimball, 
102 V. S. 691; Pound v. Turck, 95 U. S. 459. 

Thèse décisions, however, fall short of adjudicating the présent case, 
hecause they do not décide in terms that the power of régulation extends 
further than is required to préserve the free and unobstructed navigation 
of the public waters. If the power ends there, the présent act is nuga- 
tory. That it does end there never has been authoritatively determined. 

The lands under the water on the New Jersey side of Arthur kill be- 
long to the state of New Jersey, or to those who hâve derived title from 
the state. The shores of navigable waters, and the soil under them, 
were not granted by the constitution to the United States, butwere re- 
served to the states respectively. PoUard v. Hagan, 3 How. 212. The 
right of eminent domain over such lands, for ail m'unicipal purposes, 
résides in the state within the boundaries of which they lie, and within 
the legitimate limitations of this right the power of the state to appro- 
priate thé shores of navigable waters, and the lands under them, is abso- 
lute. Ormà'od v. New York, W. S. & B. R. Co., 21 Blatchf. 106, 13 
Fed. Rep. 370. Expressions of opinions by learned jurîsts are found 
in several adjudged cases to the effect that congress cannot, under the 
power of regulating commerce, authorize the érection of bridges over 
navigable waters without the consent of the state, or sanction an ob- 
truction of commerce. 

In People v. RensséUier & S. R. Co., 15 Wend. 113, Chief Justice Sav- 
age, after asserting that the power to erect bridges over such waters 
existed in the state législature before the adoption of the fédéral con- 
stitution, says: 

"It is not pretended that such power has been delegated to the gênerai gov- 
«rnment as is conveyed under the power to regulate commerce and naviga- 
tion. It remains, then, in the state législature, or it exists nowhere. It 
does exist because it has not been surrendered any further than such surren- 
■der may be quallfledly implied; that is, the power to erect bridges over 
navigable streams must be considered so far surrendered a3 may be liecessary 
ior a free navigation upon those streams. " 
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In Peaflew, Keïly, 76 N.;Y.vi475, Eaei., J., stàtes: 

"The East river is a public navigable water, and to briçtge It requires the 
concurrent authority of tlie state pf New York and of the United States; of 
the former by reason of its rights in the lands on the shore, and under'the 
watèr, and of its qualified sovereigntyover the water; and of the latter by 
reason of the exclusive power of coiigress .to regulate commerce, and to dé- 
termine in its régulation thereof to what extent navigation upon tlie water 
may be obstructed or interfered with." 

In the Wheding Bridge Case Mr. Justice McLean, in considering 
whether congress could legalize a bridge over navigable water within the 
jùrisdiction of any state or states, uses this language: 

"Bi^t this does not necessarily inelude the^power to construct bridges 
\*fhich may obstruct commerce, but can hever increaseitsfacilitieson a navi- 
gable water. Any power which congress may hâve in regard to such a struct- 
ure js indirect, and results from a commercial régulation. It may, under 
this power, déclare that no bridge shall be built which -shall be an obstruc- 
tion to the use of a navigable water. And this, it would seem, is as far as 
the commercial power by congress can be exercised. * * * If, under the 
commercial power, congress maymake bridges over navigable waters, it would 
be difflcult to flnd any limitation of such a power. * * * So extravagant 
and absorbing a fédéral power as this has rarely, if ever, been clairned by 
any one.", 

In the more récent case of Bridge Co. v. U. S., 105 U. S. 496, Mr. 
Justice FiEfaû.uses this language: 

"From the lise of the word 'assent' tothe érection of a bridge over a navi- 
gable river, or! the declaring of one already erected a iawful structure, the 
transition, has been easyandnatural to theassumptionof an affirmative power 
in congress to authorize, independently of the action of the states, the con- 
struction of such bridges, and to control them. Trom the authorities cited, 
and the reasdns àssigned, it is évident that congress possesses no such power. 
* * * If weight is to be given to thèse authorities, and to the reasons on 
which they rest, it must follow that the sovereignty and jùrisdiction of the 
state over their navigable waters, Which were as absolute upon the adoption 
of the constitution as over their roads, still continue; except that they are to 
be so exercised as not to obstruct the free navigation of the waters, so far as 
such navigation may be required in the prosecution of Interstate and foreign 
commerce. " ' 

It is to;be remarked, however, of thèse observations, that what was 
said by Mr. Chief Justice Savage in the first case, and by Mr. Justice 
Eael in the second, was obitei', and that the views expressed by Mr. 
Justice McIjEan and by Mr. Justice Field were by way of argument in 
dissenting from the opinion of the court. It was not necessary in either 
of those cases to pass upon the point suggested. 

The case of South Carolina v, Georgia, 93 U. S. 4, is an authority the 
other way. The suprême court there considered a case in which a bill 
was filed by the state of South Carolina against the secretary of war and 
other ofBcers of the United States, to restrain them from obstructing or 
interruptingthe navigation 6f the Savannah river under authority of an 
appropriation aôt of congrésS for the imprbvement pf the harbor at Savan- 
nah. Tlie court were pf tlje opinion that the acts sought to be restrained 
did not tend to the destruction of the navigation pf the river, although, 



DECKER V. BALTIMORE & N. Y. H. 00. 727 

by obstructing the water-way of one of its channels, navigation wouldbe 
restricted to the other channel, and therefore were not in any just or légal 
sensé a destruction or impediment of navigation. The court held that 
the appropriation act conferred upon the secretary of war the discrétion 
to détermine the mode of improvement, and authorized the diversion of 
the water from one channel into anothér, if,- in his judgment, such was 
the best mode. Mr. Justice Strong, speaking for the court, used this 
language: 

"It is not, however, to be conceded ttat congress has no power to order ob- 
structions to be placed in the navigable waters of the United States, eitherto 
assist navigation, or to change its direction by forcing it into one channel of 
a river rather than the other. It may build light-houses in the bed of the 
stream. It may constructjetties. Itmayrequireall navigators topassaloiig 
a prescribed channel, and may close any other channel for their passage. If, 
as we havé said, the United States haye succeeded to the power and rights of 
the several States, so fat as contrdl over Interstate and foreign commerce is 
conoerned, this is not to be doubted." 

And the Wheeling Bridge Case was cited as ruling that the power of 
congress to regulate comnàerce includes the power to détermine whât 
shall or shall not be deemed, in the judgment of la\v, an obstruction of 
navigation. This décision coritrols the présent case. The state of South 
Carolina had not consented to the closing of one of the channels of her 
river by. the àuthoritiesof the United States, and insisting that this could 
not be doue against her consent, had assertéd her rights to prevent it by 
a bill in equity^. The question was necessarily involved whether, under 
the power to regulate commerce, congress can close the channel of d river 
within a state against the consent of the state. The décision puts that 
question at rest, and is an unqualified atKrmation that congress can do 
âo. ïf congress can close a river, it can certainly bridge one. Apply- 
ing the principle of that décision hère, where, instead of a jetty or a light- 
house, a bridge is the structure authorized, it foUows that what congress 
has sarictioned by the présent act is not an obstruction of navigation, 
that the judgment of congress concludes controversy as to the fact, and 
that concurrent action on the part of New Jersey is not only not indis- 
penêable, but that her opposition is futile. 

The airgument that thé rights of the state of New Jersey are ignored or 
invaded ,by .permitting such. a bridge to be built without her consent is 
purely à sentimental one. She bas no control of the water-way for the 
purposes of navigation which is not subordinate to the will of congress. 
She can make no use of it against the will of congress. The act of con- 
gress does not attempt to appropriate any of the property of her citizens, 
or to interfère with her power of eminent domain. 

If the constitutional power of congress over the navigable waters of 
the United States is confined to a mère négation of state authority over 
them, if congress can only ratify and prohibit what the state proposes, 
if it has no faculty of independent action, and no vigor to originate, then, 
instead of being paramount, the power is practically subordinate to the 
power of the state. Yet it has never been doubted that, within the scope 
of its powers, the government of the United States is suprême, or that its 
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authority, when asserted, is, to the extent asserfed, of necessity exclu- 
sive. - 

The constitution delegates to congress the power to prescribe the con- 
ditions upbn which commerce in ail its forms shalJ be conducled between 
the citizeris of the several states, and to adopt measures to promote its 
development and prosperity. Bridges over navigable, waters are neces- 
sary to facilitate transportation and commercial intercourse. They are 
well-recognized instrumentalities of commerce. The power to build 
them, or authorize them to.be built, is an incident of the gênerai power 
to regulate interstate commerce. If the national ^nd state authorities 
disagrèé as to the expediency of bridging a river, and if, as is asserted, 
the power to act is partitioned between them, and can only be exercised 
concvjrreîitly, interstate commerce may be crippled. If congress deems 
a railroad bridge necessary or useful as an instrumentality of interstate 
commerce, thçre is no sound reason, aside from considérations .of expe- 
diency,- why it should not build one,,or authorize a pri%'ate corporation 
to doso, It seems idle to say that its power only extends to prohibit- 
ing the States from building, such bridges, and that it can direct wliat 
bridges sàall not.be built, but not what shall be built. This would 
make the constitutional prérogative obstructive merely. Thus circum- 
scribed, it would be shorn of most of its value. 

It is not intended to intimate that congress can authorize the appro- 
priation <»f private property ifor the purposes of such a bridge. It was at 
one time doubtful whether the governmeut of the United States, in order 
to obtain property required for its own purposes, could exercise the right 
of eminent domain within the states. That question was settled in KoM 
v. U. S,, 91 U. S. 367, where it was held that the government, if such 
property cannot be obtained by purchase, may appropriate it upon mak- 
ing just compensation to the owner. It is not necessary to consider 
whether congress could enable the défendants to condemn property in 
New Jersey for the purposes of their bridge. This has not been at- 
tempted by the act under considération. Ail that is now necessary to 
décide is that, if the défendants acquire the right of the owners of the 
land under the waters and on the shores, the act of congress gives thèm 
lawful authority to build and maintain their bridge without the consent 
of the state of New Jersey. 

The demurrer is sustained, and the motion for an injunction is denied. 
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C0BTISS V. HtJED. 
{OirouU Court, 8. D. New Ywh. May 9, 1887.) 

1. Saie— Rbscission — Miskhphesbntation. 

Bquity will rescind a purcbase, upon the application of the purchaser, where 
the purchase was induced by a material misrepresentation of the vendor, 
althougi the misrepresentation ■were innocently made by the vendor. 

2. Samb— Mat'bbia.utt. 

Such relief ■will not be granted, hotrever, if the misrepresentation was of a 
trifling or immaterial thing, or if it was vague and inconcluaive in its nature, 
or if the complainant did not trust to it, or was not misled by it, or if it was 
' upon matter of opinion, or was of a fact equally open to the knowledge of 
both parties, and in regard to which neither cou'ld be presumed to trust the 
other, 

3. SAMB— COBPOBATB EXISTENCE. 

TJpon a purchase of shares of stock in an association, whîch was în légal 
eflect merely a partnership, the vendor represented that the association was 
an incorporated company. RM, that such a représentation, although un- 
true in fact, was not a misrepresentation of matters of substance, in the ab- 
sence of any inquiries on the part of the purcbaser concerning the character 
. of thé corporation, and waa not a sufflcient grouud for decreeing a rescisBion 
of th.e purchase.* 

In ffiquity. 

G. 2b6mHe, for complainant. 

L. B. Bunnell, for défendant. 

Wallace, J. Complainant sues to ottaîn a rescissîon of a purchase 
of 100 shares of stoôk in the Housatonic Rolling-Stock Company, bought 
by him in August, 1882, and for which he paid the sum of $4,250, al- 
leging that he was induced to make the purchase by the misrepreseiita- 
tions of the défendant, who was the président of the company. The bill 
allèges that various misrepresentations were made to the complainant by 
the défendant which were the inducing cause of the purchase of the 
stock. The proofs, however, are such that it is only necessary to con- 
sider whether there was such a misrepresentation respecting the corpo- 
rate organization of the Housatonic Rolling-Stock Company as entiùes 
him to the relief sought. The Housatonic Rolling-Stock Company was 
not an incorporated company. It waS an association which was in légal 
effect a partnership, formèd by the défendant and several others in Oc- 
tober, 1881, for the purpose of buying, building, leasing, and running 
railroad cars under the name and style of the Housatonic Rolling-Stock 
Company. By the articles of association the légal title to the prop- 
erty was vested in a board of trustées (who were named) and their suc- 
cessors, who were to hâve the sole custody and management of the busi- 
ness and property of the association, with power to appoint its officers. 
The amount of capital to be contributed was not fixed by the articles of 
association, although the capital stock was divided into shares, and eàch 

1 Eespecting the fraud for which equity will give reUef, see Dillmau v. Nadlehoffer. 
(111.) 7 N. E. Eep. 92. 
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associate subscrîbed for a specified number of shares. The capital vras 
represented by cars. From timeto time the défendant delivered cara to 
the Company, and thereupon scrip for shares, as an équivalent, was is- 
sued by the company. At the time the complainant beeame a stock- 
holder the company owned 1,644 cars, and had issued scrip for 27,440 
shares, of the nominal value of $100 each. The articles of association 
macle acceptance of a certificate of shares conclus! ve évidence of the as- 
sent of the holder to ail the provisions of the articles. They provided 
for regular meetings of the shareholders, but gave the shareholders no 
right to vote without the consent of the trustées. In short, the company 
was an association of individuals organized in the form and with the or- 
dinary maçhinery of a corporation; but it was not a corporation, because 
no attempt was made to comply with the laws of the state of Michigan, 
where the association was organized, in respect to the formation of cor- 
porations. The conditions of the association made the trustées a self- 
appoin;ting body, gave them unlimited powers, and placed the share- 
holders at theirmercy. i oi 

The Jjrbofs show that the complainant was led by the statements of 
oné Trubee, a friend of his, to suppose that an investment in the stock 
of the company would be very remunerative, because other rolling-stock 
companies which had been organized and managed by the défendant had 
been so, and thathandsome dividends could be expected upoh stock which 
could be obtained for not far from 40 cents on the dollar. Soon after- 
"wards complainant was taken by Trubee to the office of the défendant, 
and introduced by Trubee to the défendant as a person who wanted in- 
formation about the company. The défendant understood that the com- 
plainant migh|, become a piurchaser of some stock. At the interview 
"which then took place, there was. considérable conversation about rolling- 
stock companies in gênerai, and how they had paid large returns upon cap- 
ital invested, and could do business with very little risk of loss. Speak- 
ing of the présent comjîany, the défendant, stated it was well under way, 
and that mpst of the cars were rented; that the prospects of the com- 
pany were good; that a similar company organized by him previously 
had paid 70 per cent, in three years; that he was the président of a num- 
ber of rolling-stock companies; that he thought this was really the best 
that he had ev^r had anything to do with; that the stockholders of the 
other companies had always been satisfied; that he thought the stock- 
holders of this pne would be; and that the company had already earned 
dividends, one of which would be paid in a short time. The complain- 
ant asked the défendant how it was that the company could put out its 
stock at 40 cents on the dollar, and the défendant said it could do so be- 
cause it was organized under the laws of Michigan. A few days after 
this interview the complainant wrote Trubee to ascertain the priée at 
which the stock could be purchased, and Trubee informed him in repiy 
that it could be bought for 42} cents on the dollar. Thereupon com- 
plainant instructed Trubee to hxiy 100 shares, and sent him his check 
for the amojint. In fact, Trubee bought the stock of the défendant for 
40 cents on the dollar, and kept $250 of the proceeds of complainant's 
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check for hîmself. Thé défendant had a certificate prepàred for the com- 
plainant, and delivered it to Trabee, who sent it to the complainant. 
This certificate recited that complainant was entitled to " one hundred 
sharés, of $100 each, bt fuU-paid stock, in the association called the 
Howsâtonic Rolling-Stock Company, transférable only on the books of 
the association, in person or by attorney, in accordance with the articles, 
by-latvs, and régulations." It contained also this récital: "The holder 
of eaeh share, when transferred as above provided, is subject to ail the 
liabilities and provisions, and is entitled to ail the privilèges, of a mem- 
ber, as fully as if he had signed the original articles of association." 

The complainant first leamed that the company was not incorporated 
under the laws of Michigan in the faU of 1884. Soon thereafter he tend- 
ered to the défendant an assignment of the scrip, with the dividends he 
had received upon the stock, and brought this suit. The proofs do not 
show any intent to deceive or defraud on the part of the défendant. He 
had some of the stock to dispose of, and doubtless presented the pros- 
pects of the company in as attractive an aspect as he fairly could; but 
he did not hold out any spécial indueements to the complainant to buy, 
and made no misrepresentation about the finaacial condition of the com- 
pany. He was not asked any question calling for spécifie information 
about the amount or value of the property, or about the expenses or in- 
côme of the company ; nor was he asked any question about the charac- 
ter of the organization, or the rights or liabilities of shareholders. The 
company was upon a prosperous footing at the time, and there is noth- 
ing to show that the statements made by him about its condition and 
prospects were not warranted by the facts. When he transferred the 
stock he did not know that Trubee had represented to the complainant 
that the price was $4,250, nor did he know what price the complainant 
paid Trubee for it, although Trubee, to excuse his own conduct, testifies 
to the contrary. He knew that the stock was going to the complainant, 
but did not concern himself with any inquiry whether Trubee was buy- 
ing it as agent for the complainant, or for himself as a vendor to the com- 
plainant. This view of the facts bas not been influenced by the testi- 
mony of the défendant himself, which, so far from strengthening his own 
case, bas only tended to préjudice it. 

It is apparent from the complainant's own narrative that he was led *o 
buy the stock because he believed that roUing-stock companies generally 
had been profitable, and therefore that this one was likely to be, rather 
than because he relied upon any spécial facts respecting the company 
stated by the défendant. He is probably mistaken in asserting that the 
défendant told him that the capital stock of the company was $1 ,000,000, 
or anything to that efièct. His impression upon this point is probably 
derived from the récital in his certificate of the amount of capital stock. 
He admits that about two months after he made the purchase he met 
the défendant, and was then informed by him that the company issued 
stock as cars were " put in," and that his stock represented cars put in 
at the time he bought it of défendant. About a year after the purchase 
he was again fully informed by the défendant of the manner in which 
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the trustées of the corapany were aecustomed to issue stock for cars from 
time to time. He made no chaîne of misrepresentation when he received 
thèse explanations, and it is improbable that he would not hâve done so, 
or that he -would hâve taken no steps to rescind his purchase, if what 
was thus stated had been a surprisé to him. At the time of the pur- 
chase, he believed that the stock would yield dividends of 6 per cent., 
and consequently that an invéstment in it would return about 14 per 
cent. He was allured by his expectations into making an invéstment 
without any adéquate investigation or inquiry respecting; the conditions 
and chances. But he undoubtedly did suppose that the company was an 
ordinary corporation or joint-stock company, organized tinder the laws 
of Miohigan. The name by which it was styled, and the conversation 
with the défendant about capital stock, shareholders, and dividends, 
naturally suggested this. So did the certificate which he received. A 
more vicions scheme of association, or a more loose and lawless System 
of administration, than was adopted by thé promoters and managers of 
this company for administering its afi'airs, can hardly be conceived. It 
is difEcult to believe that they could hâve induced any person outside 
their own circle, who was informed of the powers intrueted to them and 
of the business methods of the company, to invest his money in the 
shares. Slight évidence of corrupt administration would sufBce to create 
the belief that the scheme was intended as a fraud at its inception. But 
the proofe are destitute of any évidence to show that the interests of the 
shareholders were subordinated to those of the managers. On the con- 
trary, the proofs show that the aËFairs of the company were honestly 
managed, and, had it not been for circumstances beyond the control of 
the managers, there is no reason to doubt that the shareholders would 
hâve oôntinued to receive large dividends upon their investments. A 
report of a committee of stockholders, made after an examination of the 
affairs of 'the company in June, 1885, haa been introduced in évidence 
by the complainant, which shows that the powers conferred by the 
articles of association upon the trustées had not been abused, and that 
the intermission of dividends was mainly caused by the failure to collect 
moneys due from the railroad com'panies which were suffering from the 
gênerai dépression of railroad business. 

Thèse facts do not furnish an adéquate basis for a rescission of the com- 
plainant's purchase. A purchaser cannot expect a court of equity to de- 
cree him a rescission merely because he is able to show that his purchase 
has not turned out to be what he supposed he was buying. He must 
rely upon proof of deceit or misrepresentation on the part of the vendor, 
or upon a case of mulual mistake going to the essence of the contract. 
Any right to relief in the présent case must rest upon the ground that 
the complainant has been misled by the fraudulent suppression or the 
misrepresentation by the défendant of some matter of substance. As 
has been said, there was no intent to decéive or mislead on the part of the 
défendant. If there were any misrepresentation, it is to be found in his 
statements respecting the corporate characterof the company, — vague and 
incidental statements, which are also contained in the certificate of shares 
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receîved by the çomplainant. If thèse statements furnish adéquate 
ground for a rescission, every purchaser of stock in the company who 
may hâve bought without making inquiry, or M'ithout spécial informa- 
tion about the terms and conditions of the articles of association, may 
aiso insist upon a rescission. 

If the défendant has made a material misrepresentation, the çomplain- 
ant is not to be precluded from relief merely because the défendant did 
not intend to defraud. , In such cases courts ofequity will relieve the 
purchaser, although the misrepresentations-were innocently made by the 
vendor. Smith v. Reese River Go., L. R. 2 Eq. 264; Kennedy v. Panama 
Cb., L. R. 2 Q. B. 680; Peek v. Gumey, L. R. 13 Eq. 79, 113, A vendor 
cannot be.heard to say that he knew nothing of the truth or falsehood of 
that which he has represented, and claim to retain any benefit derived 
from the sale when the représentations turn out to be untrae. Turner, 
L. J., in EawUns v. Wickhanii 3 De Gex & J. 304, 317. 

On the other hand, if the misrepresentation was of a trifling or imma- 
terial thing, or if it was vague and inconclusive in its nature, or if the 
çomplainant did not trust to it, or was not misled by it, or if it was upon 
matter of opinion, or of a fact equally open to the inquiries of both par- 
ties, and in regard to which neither could be presumed to trust the other, 
a court of equity will not interfère. 

Looking at the case in the most favorable aspect possible for the çom- 
plainant, and treating it as one where he was induced to purchase the 
stock upon Ihe defendant's représentation that the company was an in- 
corporated Company organized under the laws of Michigan, it must be 
held that the çomplainant is without rehiedy. Such a représentation, 
without more, is not of a matter of substance. It is too colorless and 
indefinite to be the foundation of a cause of action. The fact that a 
business concern is incorpprated is of little moment, unless the charter 
or the organic law confers some valuable privilèges or immunities upon 
the members. A trading association may be but a mère partnership; 
or it may bave corporate pow.ers to a small extent, and siih modo; or it 
may be invested with corporate fu notions to a considérable and yet lim- 
ited extent; or it may exist with ail the incidental functions and peculiar 
privilèges which a graht of unconditional corporate power confers. There 
are and bave been many joint-stock associations of différent kinds, in- 
cluding banking companies, which hâve never been legally incorporated, 
and which are mère partnerships as to every person except their own 
stockholders. One, if not the principal, inducement which leads such 
companies to seek corporate organization is to liniit the risk of the part- 
ners, and to render definite the extent of their hazard. But there are 
many corpo^'ations in which, by the organic law, the members are liable 
for the debts to the same extent as the members of an ordinary partner- 
ship. In sortie there is a limited joint ànd several liability to the ex- 
tent of the par value of the stock of each shareholder, and in others a 
Personal liability for such su m as the proportion of each to the whole 
outstanding stock bears to the outstanding debts of the corporation. 
See Thomp. Liab. Stockh. § 45. Where there is not a limited liability 
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of the metbbers, or tinless the corpoi*atioh is one wbich îs invésted by 
the State with spécial privilèges, incorporation is only valuable as a 
mode of organization which may conduce to the conveniënoe of business 
management. Such are the facilities afforded by the laws of most of 
our States that the privilèges of corporate organization are within the 
reach of almost any business eoncem, and can be cibtâined as a matter 
of course for a trifling outlày. ■ It fôUdws that a représentation that an 
association is incorporated, without more, is no more than saying that 
it bas been authorized by l'egislative atithority to do wbat it could do 
practically, and what an mfinite variety of associations are doing with- 
out such authorityi It is true that, as a gênerai rule, the sbareholder 
of a corporation is not held to the Habilities of a membér of an ordinary 
partnersbip for the debts of the concern, and a purchaser of shares does 
not expect to Incur such a liability as a conséquence of bis purchase. 
But it cannot be affirmed that à purchaser of shares whb bnys without 
inquiry as to the character of the corporation of wbich be^proposes to be- 
come a member, or as to the nature of the liability of the stockholders, 
bas any légal right to complain, if be finds, after he bas ptircbased, that 
the stockholders are liable for ail the debts of thé concern. No author- 
ity for such a proposition bas béen cited by counsel. If it can be main- 
tained, it can only be done by importing an implifed warranty against 
such a liability into every sale of shares in a corporation. No such ex- 
ception to the rule of caveat emptor is known to the law. 

Having reached the conclusion that there is no ground for the relief 
sougbt by the corn plainant, because there was no deceit or misrepresen- 
tation as to any matter of sul3sta:nce by wbich he was induced to pur- 
chase the stock, it is not necessary to consider whether be acted with 
sutficient promptitude in attempting to rescind, or whether upon other 
grounds bis case is such as to preclude belief. 

The bill is disniissed. 



Smith v. City of Pobtland. 

{Circuit Court, D. Oregon. April 7, 1887.) 

l, Dedication — BviDENCB OF — Plat Altération. 

Upon an issue as to whether Collège Street, in the city of Portland, Oregon, 
extenda through block No. 138, by virtue of a dedication made by the original 
owner of the premises, who platted a tract, including the block, as a part of 
the clty, AeM that, although the record of the plat shows that, at some time, 
a line, since erased, was drawn across block 138, thus representing Collège 
Street as running through the block, yet the testimony of witnesses, and the 
appearance of the record itself , satisfactorily demonstrate that the line was 
drawn by mistake in recprding the plat, and was erased at the time, and that 
the erasure was not the resuit of ift fraudulent altération, made since.^ 

'Eespecting the dedication of a street to" public use by making and recording a plat 
on which it is designated, aee Fulton v. ,Town of Dpver, (Del.) 6 Atl. Eep. 633 ; Donohoo 
V. Murray, (Wis.) 22 N. W. Rep. 167 ; Quiun v. Anderson, (Cal.) 11 Pac. Kep. 747, and 
note; San Leandro v. Le Breton, (Cal.) 13 Pao. Rep. 405. 
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2. SamB— EBtdPPEL— Repbkenqb TO Maps. 

The sale, by the owner of the tract platted, of lots not bounding on Collège 
Btreet, by référence to other maps, not made by him or recorded as his ded- 
ication, would not amount to a récognition of the correctness of those maps 
in regard tp Collège street, and, although Collège street were represented on 
them asrunning tnrough Uieblock, a dedication should not beinfèrred there- 
from, the officiai map showinig thé 'contrary; especially as against purchasers 
who purchased and made Valuable iùiproyements, relying on the latter. 

3. Pabtibb— Injdkctioiî— TBnsTHB-T-CESTtJiS Que Teust. 

To a suit brought by a trustée to enjoin a city from improving as a street, 
private property belonging to the trust, the cestuique truêï nééi not be made 
a party, as the relief sought in no way aSects the relations of the trustée and 
the cesimé 

4 Pleadinq^Vabiancb— Suit m Capacitt of Tbdsteb. 

If , in a bill in equity to enf orce the rights of a property owner, the plain- 

tiff is àlleged to be the holdér of the légal 'title in trust for certain other per- 

' sons, it is immaterial that his évidence shows that he had bought the interest 

of the.beneficiary before the flling of the bill, and isî therefore, in reality, the 

, absolnte owoer. 

Before Sawybb, C. J. 

John Çaâin, for complainànt. 

A. S. Tanner and Chas. H. Casey, for defraidant. 

Sawyeb, C. J. This isa Mil in equity to enjoin the city of Portland 
from improving, as a street, what is claimed by the city to be a part of a 
public street, and by comple.inant not to be a street, but private prop- 
erty owned by him. The question is whether the land is a part of Col- 
lège street, or a part of block 138. 

The'land is a part of the donation claim of Stephen CoflBn, patented to 
him by the' United States, ^nd by Coffin laid put into a part of the city 
of Portland. On December 4, 1867, Coffin filed a map of that portion 
oftije city laid out on his donation claim, duly executed and acknowl- 
edged by him, in the county derk's office of Multnomah county, which 
map was duly recorded in Book H of Dceds, on pages 158 and 159. 
This is the only map of the city filed by Coffin, and is the public record 
of his dedication, and, presumptively, is the map to control the location 
of the streets, blocks, and lots of the city, so far as it lies within the bound- 
aries of his land. XJnless Coffin either dedicated this part of land in 
question for a street, or the city has otherwise since acquired the title for 
tiiat purpose, by purchase, condemnation, or other lawful means, it re- 
mains private property; and the city cannot appropriate or interfère with 
it without making due compensation. On February 11, 1869, about 
fourteen months after filing the plat, Coffin conveyed to Jeanette Davis 
"fractiohal block No. (138) one hundred and thirty-eight, as designated 
in recorded map of S. Coffin's land claim, as recorded in Book H, on 
pages 158 and 159 of the county records of Multnomah county, state of 
Oregon, and situate in the city of Portland;" being the block smbracing 
the land in question, unlesa there was a street that covered it, 

It ^ill be seen that the block was conveyed "as designated in the rcr 
corded mfipi" On the recorded map, as it now appears, CoUege street 
does not extend across bloek 138, orbetifyeen blocks 138 and 139, and 
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this strîp of.land.is a patjt qf block 188, -and withîn thè bloci àS con- 
veyed by Cbffiri. If therè were nothing else, thîis wpuld setÛe the ques- 
tion, because, according to the map dedicating public streets, there is 
no Street there, and the lalid in question on âiis map Ibrriis a part of 
block 138. The complainant, by vafious mesne conyeyances, has be- 
come vested with the title acquired by Mrs. Davis. 

Soon after the conveyance by Goffin, his grantee built a house in what is 
now claiœed tp bè the street; ànd it has been occupied by the owners pf the 
block ever since it was built. The redptd shpws that at some time a line was 
drawn across block 138, which would show Collège street to run through 
the block. This has been érased* It was claimed by the city that this 
erasure ocçurred within the last two yearS before the bringing of the suit, 
and that tHe record has thus been mutilated. But it was pioved beyond 
air doubt, as it seems to me, by reliàble witnesses, among them surveyors 
and others, who hâve bad occasion from time to tinie to examiné the 
record carefully, that it has been in the condition now shown for many 
years. By the testimony of the witnesses, the appearanee of the record 
itself, the character o|' the ink and hand'wrîting, location of the figures 
numbering the blocks, ànd other citcumstancès, I am satisfied that this 
line was drawn by mistake in recording the map, and erased at the time, 
and huihbèred after the' erasure #as made. ' Thé mistake would bô' quite 
likely to clccur,'as the block is on theedge of Cofiin's làîid, i^here it joins 
a line beyond which the direction of stréets is changédyso that at the in- 
tersection goi?es are formed. Block 138 is one of thèse gores, and not a 

full block. ' : : !; 

If Collège street were run through on the broad side of the block, it 
would leaVe a small part, alniost' a triangle. In laying dôwn his ïule 
on the southérly side of Collège street^ by the copyist, thé southerly line 
of CoSin's land was probably covélred, and, without iioticing the situation, 
the line was probably run across the block, and, when discovered, erased 
before numbering. There are some other blocks, on that line of Coffin's 
claim, similarly situated, in which, as in this esse, the streets are not 
extended through the gores. I am satisfied that this erasure was made 
as a correction of a mistake at the time the record was made, and that 
there has been no mutilation of the record as then made. The city has 
undoubtedly taxed this pièce of land, fi-om time to time, as a part of 
block 138; and it bas- been more than once assessed as a part of said 
block by the city for the improvément of the adjacent property, and such 
taxes and assessments bave been paid by those claiming the property 
through the said con voyances from Cofiin, and who bave always occu- 
pied it. 

There is some testimony, more or less improbable, in view of well- 
established facts, that the house was built by the consent of the city 
officiais, with the understanding that it should be removed when the 
land should be wanted for a street. But if this were so, of which there 
is much doubt, it does not settle the question of title. The ofiicial map 
of dedication shows this land to be a part of block 138, and, not long 
after the map was filed, Coffin, the man who dedicated the streets, sold 
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itj describing în Ms conveyance in express, terms block 138 as the bloct 
is shown on tbis map, thus indicating that jlie did not then regard this 
land as a public street. Located as it is, there did not seem to be any 
necçssity; for a Street hère. 

There was an attempt to show that CofiBn had sold lots both before 
and after the filing of this map, by other maps, upon which Collège 
street was shown as running through this block; and that, therefore, he 
had, by recognizing such maps, practically made a dedication prior to 
the filing of his own map. It is doubtful whether this évidence is ad- 
missible under the pleadings. I believe the district judge refused to 
allow an amendment to the answer at a late stage of the case, for the 
purpose of letting in such testimony. However this may be, the évi- 
dence is unsatisfactory to show a prior dedication. But had he sold 
other lots by other maps, the parts of those maps where the lots sold are 
located may haye been entirejy correct, and, being so, the maps not 
being his dedication, a sale of* lots properly laid down by descriptions 
referring to those maps would be no récognition of the correctness of 
those maps in other parts where they were erroneous, and to which his 
attention ma}' not bave been attracted. There was no évidence that he 
sold any lots bounded on Collège street at this point, or in any of the 
other gores, through which streets were run on some of the maps gotten 
up by real-estate agents. Since we bave his own map, duly attested 
and recorded, by which he m^de his public dedication, the most satis- 
factory testimony should be required to establish a dedication other and 
différent froni that; and especially so when it is not as against him that 
the fact is sought to be established, but as against sffangers, who bave 
purchased the land by the officiai map of record, paid a valuable con- 
sidération therefor, and since expended considérable sums in buildiïig, 
gfading, and otherwise imjiroYing it. 

In my judgment, no valid dedication of a public street bas been shown 
to bave been made of the land in question, and that it is still private 
property in the hands of the complàitiant. 

It is urged by défendant that complainant in his biU bas alleged a lé- 
gal title in himseif, but in trust foranother party; that the cestui que trust 
is an indispensable party; and the bill niust be dismissed for want of 
parties. If this proposition be not sound, then that the proofs show that 
complainant did not hold it i.n trust, as alleged; because he had before 
the filing of the bill purchased the interest of the cesim que trust, so that 
he was at the commencement of the suit fuUy vested with both the légal 
and équitable title; that his proofs do not make the case set out in his 
bill, and it should be dismissed for that reason. As to the first proposi- 
tion, the case seems to me to be clearly within the principle laid down 
by the suprême court in Chrey v. Brown, 92 U. S. 171, wherein it is held 
that, " where a suit brought by a trustée to recover trust property or to 
reduce it to possession, in nowise affects his relations with his cestui que 
trust, it is unnecessary to make them parties." Now, the relief sought 
in this case in no way affects the relations of the trustée with his cestui 
que trust. 

v.SOF.no.lO— 47 
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As to the second proposition, thé bill shows the légal title to be in 
complàinant; and this, withput anything more, is sufficient to entitle 
him to the decree. If there are other relations existing, shown by the 
bill and testimony, or either, that would not affect his right to the relief 
asked.; This fact cannot change the aspect of the case. It is at most 
mère matter of surplusage in the bill, and the proof corresponding with 
it makes it nothing more. If he is entitled to the relief sought on the 
légal title, without making the cestui que trust a party, he certainly is 
when the latter is a party. And it can make no différence who the cestui 
qae trust is, whethei himself or sortie other party. Hè would be entitled 
to the relief without the allégations of the trust, whether a trust existsor 
not; and he would be entitled tb the same relief with the allégations of 
the trust, if proved. On either hypothesis, he would be entitled to re- 
lief. 

I think complàinant is entitled to the decree prayed, with costs, and it 
is so ordered. 



Merrill v. Tobin. 
(Oirouit Court, JT. D.Iowa, G. B. January 24, 1887.) 

1. PtJBWC LaNDS — SWAMP LaNDS— FlTNÈSS FOK CuLÏrVATIOII. 

Lands which, by reason of swàmp or overflow, become Unflt for cultivation, 
are within the purview of tbe act of congress of 1850, granting certain swamp 
and overflowed la^ids to the state pf lowa. 

2. Limitation of Actions— AdveÉsb Possession— Nattoœ of. 

Where the lands in question are, by reason of overflow, nnflt for cultiva- 
tion, and only of use for the purpose of raising grass and hay upon them, the 
use of the lands for ttiat purpose openly, and to the knowledge of the neigh- 
borhood, for the statutory period, is sumcient to constitnte adverse possession 
under color of title.J 
8. EsTOPPEL— Equitable— Payment of Taxes. 

A mère payment of taxes by claimant in ejectment, with knowledge of de- 
fendant's claim of title to theland, will not estop défendant from asserting 
his claim of title, because iè tacitly pormitted complàinant to pay the taxes, 
where défendant : made no concealment of his title, which was matter of 
record. 
4 Same- Pleadinq— BuRDEN OF pBOpF. 

Tb sustain a plèa of é8tiOpi)el, évidence in support of the facts claimed to 
give rise to the estoppel mustbs adduced by the party pleading it, for upon 
him is the burden of proof.. 

In Equity. Bill to quiet title. 

Hubbard, Clark & Dawlef^, for complàinant. , 

T. W. Harrison and John F. Duwpmhe, for défendant. 

Shibas, J. This case is now before the court upon a rehearing granted 
on pétition of complainàût,* ànd the questions involvèd bave been very 

lEéspeoting the charaoter of occùpaiicy that will constituté' adverse possession, set» 
Eoots V. Beck, (Ind.) 9 N. E. Kep. 698, and note, and Murray Vi Hudson, (Mich.) 32 N. 
W. Eep. 889, and note. 

' No opinion was iiled when judgment was rendered on the original hearing. 
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fally argued by counsel; -The subject of eontroversy is the ownership 
of the N. E. i of section 28, township 95, range 32 W., situated in Palo 
Alto county, lowa. Complainant's title is evidenced by a patent from 
the United States, iasued November 2, 1863, based upon an entry made in 
the preceding July . Defendant's title is based upon th e swamp-land grant 
of 1850, the évidence showing that, in 18^0, thèse lands, with others, 
were duly selected by the agents of the state of lowa, as swamp and 
overfiowed lands, and the sélection forwarded to the sùrveyor general's 
office, and on the twenty-sevenfh day of March, 1860, the sùrveyor 
gênerai forwarded to the land-office at Pprt Dodge a duly-certified list of 
gwamp lands, including those in dispute; and, in obédience to the 
gênerai instructions previously issued by the commissioner of the gênerai 
land-office, each 40-aere tract included in this list was marked "Swp.," 
meaning swamp land, upon the township map in the land office at Fort 
Dodge, the object of this marking being to show that thèse lands were 
withdrawn from sale or entry. This sélection and entry of thèse lands 
has never been canceled or set aside; nor does it appear that any contest 
thereof has been had before the land department or secretary of the in- 
terior. The lands granted to the State of lowa by the swamp-land act 
were, by the state, granted to the counties in which they were situated, 
and on December 29, 1860, Palo Alto county deeded the lands in dis- 
pute, with others, to John M. Stockdale, of whom défendant purchased 
the same, the deed from Stockdale and wife to défendant being dated 
July 23, 1861. Thèse deeds were both properly recorded in the records 
of Palo Alto county. 

In August, 1883, the complainant filed the présent billj setting forth 
that he is the absolute owner in fee of the lands; that the same were not 
swamp or overfiowed lands, within the meaning of the act of 1850, and 
the sélection thereof as such was a fraud ; that the same had been set 
aside and annuUed, etci. 

Upon the former hearing the court held that the land was overfiowed 
land, within the meaning of the act of 1850; but without determining 
whether, in this proceeding, défendant could, upon the allégations of 
his cross-bill, hâve the patent to complainant set aside, a decree for de- 
fendant was ordered, on the ground that complainant was barred by the 
statute of limitations. Counsel for complainant now insist that the 
lands are not shown to be swamp lands, within the meaning of the act 
of congress of 1850. Thè act includes two kinds of land, swamp and 
overfiowed. If, by reason of either swamp or overflow, the land is ren- 
dered unfit for cultivation, it cornes within the purview of the act. 
What is the évidence on the question? 

James Hickley testifies that he has known the land since 1857. "It is 
low bottom land, subject to overflow from the Des Moines river; hâve 
seen it overfiowed from two to six feet deep. It lies in the corner of a 
big bend of the river, so that the water, when it overflows, passes over 
it. Thère is not to exceed ten acres that could be plowed on the whole 
half section; and the greater part of each 40-acre tract is subject to over- 
flow from the Des Moines river, so that it can't be cultivated." 
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John M. Heffley testifîes that "the north half of section 28, 95, 3â. 
is wet, overflowed land from the ;Dès Moines river, and there is not to 
exceed ten or twelVe acres on the whole half section of dry land; and 
that is in little strips, hère and there. It overflows from one to ten feet 
of water. I hâve seen it làst from early spring to July and August. 
The natural growth on said bottorû is cOarse bottom hay." 

Thomas Kirby testifîes "that thie nbrth half of section 28 is overflowed 
land, and unfit for cultiva tion. AU of it is liable to overflow, and most 
of it every year. Gne year I eut hày on the highest part of it, and lost 
it from overflow. If it did not pvérfiow it would be so wet from the 
Des Moines river that it could not be cultivated. It generally overflows 
in the spring, and then the watet goes down, so we\cut hay in July, 
August, or September. It could not be cultivated in any crops of grain." 
Mulroney, Laughlin, Mahan, Booth, Tobin, and Shea ail testified tothe 
same facts. 

Complainant does not introduce any testimony whatever to contradict 
the stateménts of thèse witnesses. The uncontradicted évidence, then, 
shows beyond question that, from 1857 to the présent time, this land 
bas beeh and is low bottom land, liable to overflow, sometimes once and 
sometimes oftener each year, and iù some seasons it bas been covered 
from early spring until August; and some years it bas been so completely 
overflowed that not everi a crop of wild hay could be saved from it, and 
that at no time since 1857 could the land, or any part, be cultivated for 
the raising of any kind of grain, corn, or the like thereon. No other 
conclusion can be possibly reached, under the évidence, than that the 
land is "overflowed," within themeaning of the term as used in the act 
ofcongreSsof 18501 

It was therefore rightfuUy selected by the state of lowa, through the 
agency of the county,.as part of the swamp lands to which the state was 
entitled; and when thus selected, and the list filéd with the surveyor 
gênerai, and by him approved and certified to the United States land- 
oSice at Fort Dodge, by whom thé same was marked on the township 
map as swamp land, and therefore withdrawn from entry or sale, it would 
seem that, until such sélection had been canceled or set aside in some 
proper mànner, the land could not be legally entered by any one else. 
Whether the rights of the défendant under the title derived through the 
state from the swamp-land act were not sufficient in equity to overcome 
the title asserted by complainant was not discussed or decided in the 
original opinion, the décision boing placed upon the conclusion arrived 
at on the'plea of the statute of limitations. On behalf of complainant, it 
is now urged that the évidence fails to show that the défendant had such 
actual and open possession of the realty as is necessary to render avail- 
able the plea of the statut«, and in support of this view counsel bave 
cited many extracts frOm a large number of cases. 

The number of causes to be found in the reports in which courts bave 
been called upon to détermine what acts are or are not sufficient to es- 
tablish the fact of open and actual possession, only serves to show that 
no fixed rule of universal application can be laid down. That which. 
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under one set of circumstances, and at one time, would satisfactorily 
prove the Éict of open adverse possession, might be whoUy insufficient 
under other circumstances. Regard must be had to the character of 
the knd, the uses to which it can be put, its surroundings and a 
variety of other matters, having more or less weight according to cir- 
cumstances. The acts relied on as showing actual possession must 
usually be such that, on the one hand, the fair inference is that they 
were done because the doer thereof claimed title or ownership in thé 
premises; and, on the other hand, they mustbe such as would naturally 
lead any one interested in the land to understand that they were done 
by some one who was claiming title in the premises. And, further- 
more, it will ordinarily be sufHcient évidence of actual possession if the 
person claiming title puts the premises to the use which they are natu- 
rally fitted for; or, in other words, such a use as the actual owner would 
ordinarily put them to, when using them at ail. 

Thus, in Ewing v. Bumet, 11 Pet. 41, it is said that "it is weU set- 
tled that, to constitute an adverse possession, there need not be a fence, 
building, or other improvements made. It sufSces for this purpose 
that visible and notorious acts of ownership are exercised over the premises 
in controversy for 21 years after an entry under claim and color of title. 
So much dépends on the nature and situation of the property, the uses to 
which it can be applied, or to which the owner or claimant may choose 
to apply it, that it is difBcult to lay down any précise rule adapted to ail 
cases. * * * Neither actual occupation, cultivation, or résidence are 
necessary to constitute actual possession, where the property is so situ- 
ated as not to admit of any permanent useful improvement, and the con- 
tinued claim of the party has been evidenced by public acts of owner- 
ship, such as he would exercise over property which he claimed in his 
own right, and would not exercise over property which he did not claim." 

It will be borne in mind that in this case the défendant claimed title to 
the en tire premises, under conveyances duly executed and properly ré- 
corded; so that there can be no question as to the extent or character of 
the claim of title relied upon by défendant. It is not a case in which 
the party is forced to rely upon his occupancy of the land as the évidence 
of the extent of his claim, but rather a case in which actual possession 
of part may be deemed to show occupancy of the entire tract. 

As has already been said, the uncontradicted évidence in the case shows 
that the land in dispute is overfiowed, wet land, wholly unfit for culti- 
vation for any kind of crops, such as cforn, wheat, oats, or the like, and 
only fit for use as grass land. The évidence no less clearly shows that, 
ever since the défendant purchased the land from Stockdale, in 1861, he 
has used the same for the only purpose for which it is fitted; that is, as 
grass land, and unless prevented by the overflowing water, the grass has 
each year been eut, the hay has been stacked upon the premises, and 
protected by a fence, and has been removed as needed, or as sold to third 
parties. From the acts of défendant, his neighbors knew that he was in 
possession of this land, and that he was asserting title thereto. The évi- 
dence is plenary on this point. If possession and actual occupancy is 
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not the fair inference from thèse facts, then it is difBcult to see how actual 
occupancy can ever be taken of thèse premises. It is not to be supposed 
that the owner will buîld a house, or put fences on land which, as a rule, 
is overflowed every year from one to ten feet in depth, and which may 
be overflowed more than once each year, and on which the water some- 
times remains from early spring until August. It is wholly unfit for cul- 
tivation, for the like reason, and hence it cannot be expected that the 
owner will plow it, or attempt to seed it down in grain of any kind. 
What use, then, can the owner put it to other than the very use to which it 
has been put for the last 25 yearsf It will not do to say that such use, 
thus continued year after year, has no significance, and would not be a 
waming to ail that the person so doing claimed some right or title in the 
land. The entire neighborhood seem to hâve clearly understood the 
force and significance of thèse acts, for it is proven beyond ail doubt that 
the neighbors understood that défendant claimed the ownership, and had 
possession of the land. The défendant did not in any manner seek to 
conceal his title or possession. The conveyances under which he claimed 
title were spread upon the records of the county; and his acts of owner- 
ship were openly exercised upon the land in the only way in which it 
could be done. 

Under the évidence submitted in the case, no other fair conclusion can 
be reached than that since 1861 the défendant has openly asserted his 
title to thèse premises, and hasused and occupied the same for just such 
purposes and in the manner in which it would be expected that the real 
owner would occupy the same. This being so, it must be held that the 
défendant has been in the open, adverse, and actual occupancy of the 
land since 1861, under color of title, and it is therefore too late for com- 
plainant to assert and maintain a right to possession, even though he 
holds a patent to the land. It is also urged in argument that the de- 
fendant is estopped from asserting any right to this land because he per- 
mitted complainant to pay the taxes on the same up to the j'ear 1883. 
Tlie défendant had not, as already said, concealed his claims to this land. 
He had placed upon the records of the county the conveyances under 
which he claimed the land, and thèse deeds, together with the sélection 
of the land as swamp land, had ail been made parts of the public records 
before the complainant made his entry or obtained a patent. The acts 
of ownership exercised by défendant were also open and above b.oard. 
The complainant made claim to the title, and paid the taXes because of 
such claim. There is no évidence adduced showing that complainant 
was in any manner misled by défendant, either actively or passively. It 
is not shown by évidence that complainant did not know ail about de- 
fendant's claim of title when he paid the taxes. The only évidence ad- 
duced by complainant is the patent and tax receipts. He did not tes- 
tify in the case, and certainly the court cannot assume that he was ig- 
norant of facts which were well known in the neighborhood. Certainly, 
before any shadow of claim by way of estoppel can be made eut, it must 
appear that complainant paid the taxes in ignorance of the rights of de- 
fendant. If he paid the taxes, knowing that défendant made claim to 
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the land, then cerfainly he cannot complain. So, also, ît is not shown 
that Tobin knew by whom the taxes were paid. 

The burden of proving the facts upon which the plea of estoppel is 
based was upon complainant, and he has not seen fit to offer any testi- 
mony whatever, but rests his case simply upon proof of the issuance of 
a patent, and payment of the taxes. To sustain the plea of estoppel, 
évidence in support of the alleged facts should hâve been given, if any 
such exists. None is found in the record, and therefore there is no foun- 
dation upon which an argument can be based in support of the plea of 
estoppel. 

The case is simply reduced to this: that, in 1861, the défendant took 
a conveyance to the land from John M. Stockdale and wife, under whât 
then seemed to be a good title, and has since used and occupied the 
premises for the only purpose for which the same are fitted, and has ex- 
ercised such acts of ownership over the same, that ail people living in the 
neighborhood hâve known tha,t he claimed the lands, and occupied the 
same as his own. 

In 1863 the complainant procured a patent for the lands from the 
United States, and has paid taxes thereon down to the year 1882; and 
in August, 1883, he filed the présent bill, which, in effect, asks that the 
défendant be deprived of the possession of the lands, after he has used 
and occupied the same openly as his own for a period of 22 years, claim- 
ing title under public acts and deeds of conveyance that were a part of 
the public records before the complainant procured his patent to the land. 

The défendant, among other matters, pleads the lapse of time and ad- 
verse possession as a défense; the évidence sustains the plea; and the 
decree, therefore, ordered at the first hearing, must be upheld, and it is 
so ordered. 

Bbbwsb, J. I concur in the above. 



MEBBII.L e. Shea. 

Cflreutt Oovrt, iT. D. lowa. January 34, 1887.' 

Shibab, J. Thls case iggoTemedby the opinion in IférriJ^ V. 3'o&tM, omte, 738. 
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John A. Roebling Sons' Co. v. First Nat. Bank op Richmond, Va., 

and others, 

(District Court, D. West Virginia. January Term, 1887.) 

1. Injungtick— TRtesPAss bt- Coepohation — Iebeparable Mischibi". 

. A court of equity will not interpose by injunctioii to prevent a corporation, 
that is guilty of a treapass, from a répétition of the same; it must be shown 
tliat tliere are aundry persôns controverting tiie same right, each standing on 
his o-wn ground; and that their acts worli irréparable miscàief. 

2. Same — Plaintiff not Stockholdbk. 

To entitle a party to relief by injunction against the illégal or fraudulent 
proceedings of corporate offlcers, the larty seeking relief must be a stock- 
holder of the corporation. 
8. Banks and Banking — Nationai Bank— Powbe to Cot Timbbb to Gollect 
Dbbt Skctirbd on Land. 

A national bank that has loaned mQney on timber land may, to protect it- 
self and coUect the debt, purchase thé land at f oreclosure sale, and eut and 
sell the timber. 

In Dqviity. , . : 

. ilfr. Qttamer, for complainant. 
Brovm & Fergusorij for défendants. 

Jackson, J. The complainant files îts bill against the défendants, 
and prays for an injunction upon two grounds: Mrst, tha,t the défend- 
ants are trespassers upon complainant's property, committing daily acts 
ot trespass, whereby thèse acts become a continuous trespass; second, that 
one of the défendants is a national bank, organized under the national 
banking lavFÇ,, which restrain and inhibit it from doing any other bus- 
iness than a legitimate banking business. 

As to the first ground ; the case made by the bill shows that the New 
River Coke Company, a corporation doing business in Fayette county, 
West Virginia, is the owner of a tract of land in fee, on New river; and 
that it "made, executed, and delivered" to the complainant a lease for a 
portion of the tract "bounded between the Chesapeake & Ohio Railroad 
on the one side, and the center of New river on the other side;" that, 
notwithstanding the fact that said company is seized in fee of this tract of 
land, the défendants are erecting a wire tramway across thèse land? with- 
out its consent, for the purpose of transporting timber over such tram- 
way; that such acts upon the part of the défendants are trespasses ; and 
that the répétition of them daily, is in law a continuous trespass, and that 
for this reason the défendants should be restrained from building and 
using the tramway over the lands of complainant. The défendants ap- 
pear and oppose the granting of the injunction, and file their answer, to 
be used as an affidavit upon this motion, denying that the complainant 
has légal right to the possession of the land, and in it, setting up other 
reasons, supported by afiidavits of other persons, why the injunction 
should be refused . Under the view we take of the question raised, it is only 
necessary at this time to consider the case made by the bill. It must be 
conceded that the case made by the bill, présents the question whether a 
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court of equity will use its power to restrain a wrong-doer in committing 
acts, which in law amount to nothing more than pure naked trespasses, 
where there is no allégation in the bill charging irréparable injury, and 
that there is no adéquate remedy at law. It is a fundamental principle 
that equity will not interfère to stop tlie commission of trespass when 
adéquate relief can be had at law by compensation in damages. To 
this gênerai doctrine there are undoubtedly some exceptions, one of 
which is, that equity will interfère where the acts of a wrong-doer are of 
daily occurrence, and are in law, a contiiiuous trespass, such as would 
provoke a multiplicity of suits to compensate the injured party by dam- 
ages against the trespasser. Conceding this to be the law, is this casé, 
as made upon the bill, within the exception statefl? We think not. Mï. 
High, who is justly held by the profession as standard authority as à 
text writer, says that the necessity of preventing a multiplicity of suits 
àfibrds an exception that will warrant the interférence of the atrong arm 
of equity, even though there be a remedy at law. But he further says 
that to warrant interférence in such case there must be differeni persons 
asëailing the same right, ahd the principle upon which the relief la 
granted bas no application to a répétition of the same trespass by one 
and the same person, the last being susceptible of compensation in dam- 
ages. For this position the author cites some two or thrée adjudications, 
to one of which we hâve àccess, which fuUy sustains this view of the 
iàw. Hatcher v. Hampton, 7 Ga. 50. In that case the court announces 
that a court of equity "wiE interfère by injunction to avoid a multiplicity 
of suits when there are sUndry persons controverting the same right, and 
each standing upon his own pretensions, but it wUl not interfère to re- 
strain a person merely because he is guilty of a répétition of the same 
trespass, provided the case is abundantly susceptible of compensation in 
damages." We think the law as hère stated should govém the case under 
considération. It is true, in this case there are two . défendants, but 
it is equally true that the défendant bank claims under the défendant 
Donaldson, and in this respect the pretensions of both are the same, and 
each one is not standing upon his own or différent positions, but they 
are resting their défense upon a common ground; the défendant Don- 
aldson is in nowise a principal in interest in the controversy, but merely 
the agent of the défendant corporation. It thus appears that there is 
but one défendant in interest, and, as we understand the law, a court 
of equity will not in such case interpose by injunction to prevent a per- 
son who is guilty of trespass from a répétition of the same. In thé case 
referred to in 7 Ga. 50, the judge who spoke for the court said: "It bas 
never been supposed that because one person chooses daily to pull down 
the fence of another, and turu his stock into his fields, that this would 
authorize the courts of chancery to restrain the intruder by injunction." 
Applying the rule of law as stated, this case does not come within the 
exception. There is in reality but one défendant in this case, and, although 
there is an allégation in the bill that there is a daily répétition of the acts 
of trespass, yet, as we hâve seen, to give a court of equity jurisdictionto 
restrain the.commission of a repeated trespass, there must be an allega- 
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tion charging that there are sundry persons controvertîng the same right, 
and eaph party standing on his own ground. As we hâve before re- 
marked, this is a purely naked trespass unaccompanied by any peculiar 
oircumstançes, the mère commission of which does not work irréparable 
mischief, and therefore fumishes no ground for an injunction. High , Inj . 
(2d Ed.) §§ 700, 701; HaUJwr v. Hampton, swj^a; Schurmmr v. RaUroad 
Co., 8 Minn. 113, (GU. 88.) 

The second ground of complaint stated in the bill is that the acts of 
the defendaot corporation are vUra vires, — ^not only unauthorized by its 
charter, but inhibited by the national banking act under which it is or- 
ganized. It appears that the bank had loaned to the défendant Donaldson 
a large sum of money to engage in the lumber business in West Vir- 
ginia; that subsequently he became embarrassed, and the bank, with a 
view of saving its debt, secured a deed of trust upon ail of his property, 
which deed was foreclosed,*and the bank purchased the property, and 
was compelled by its agent to conduct the business with a view of re- 
imbursing itself ont of the proceeds of the business, the money it had 
loaned. It may be conceded that there is no express power in the char- 
ter of this corporation that would authorize it to conduct a business out- 
side of its li^itimate business as a banking institution; but there is con- 
nected with ail corporations certain implied powers, which are incident 
to the express powers, and without which no corporation can successfuUy 
transact business. In this instance we see but an eiSbrt upon the part 
of the bank toisecure and collect a debt due it. No one wiU question the 
right of a bank to lend its money in the manner authorized by its char- 
ter; as a conséquence it must hâve the power to collect it, and, as inci- 
dent to the exercise of such power, the right to secure and save the debt. 
We think this view is well sustained by authbrity. Fmt Nat. Bank v. 
Natùmal Exchamge Bank, 92 U. S. 122; 1 Wood, Ry. Law, § 169. But 
if this were not the law, still we do not think the plaintiff entitled to an 
injunction on this ground. The law is well settled that, to entitle a party 
to relief by injunction against the illégal or fraudulent proceedings of 
corporate officers, the party seeking relief must be a stockholder of the 
corporation. 2 High, Inj. (2d Ed.) § 1228. In this case the plaintiff 
ÎB in nowise connected with the corporation, and for this reason we must 
refuse the relief prayed for. Injunction refused. 
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Wallis, Receiver, v. Shelly and another. 
{dreuit Court, 8. B. New York. April 15, 1887.) 

1. Shewff— PowBBS— ExECDTioiî Salk — AUCnONBER. 

The fées and poundage allowed by statute to a sherifl for levying and col- 
lecting an exécution are the only charges to which he can lawfully subject 
the property of an exécution debtor, and a sheriflE has no right to employ an 
auctioneer to sell property seized under an exécution, in the absence of au- 
thority from the owner in that behalf. 

2. Pmncipai, and Agent — Liabilitt oï- Agent. 

In an action against an agent for money had and receîved, when the plain- 
tiff does net make title through a contract with the agent, but has a title to 
the money in his hands paramount to that of the principal, the agent who has 
received the money is personally liable, unless he has paid it over to his prin- 
cipal before notice. 

8. EqUITT— JUBISDICTIOH— Absumpsit— BiscoiraiRT. 

If a portion of the proceeds of an exécution sale, to -which the exécution 
debtor is entitled, is illegally withheld by an auctioneer who condueted the 
sale, and by an agent of the sherifE, a biU in equity will lie to recover the 
money, although there is a remedy at law by action for money had and re- 
ceiTed, when the facts are such as to entltle the plaintiS to come into equity 
for a discovery. 

4. Samb— Remedy at Law. 

Where the peculiar circumstances of a case entitle the complainant to en- 
force his claim against one party in a court of equity, he cannot be compelled 
to seek a remedy at law againqt another party, though such step be open to 
him. in préférence to relief in equity. 

Wm. 6. Wilson, for complainant. 
L. W. Emerson, for défendants. 

WallAce, J. The défendants Shelly and Topping hold in theîr hands 
the sum of $2,330.65, the proceeds of certain personal property of the 
corporation of which the complainant is receiver. Actions hâve been 
brought in the suprême court of this state by several creditors of the 
corporation, and exécutions were issued upon the judgments obtained 
therein, and were duly delivered to the sheriff of the city and county of 
New York to be satisfied by a levy and sale of the property of the corpo- 
ration. The sheriff, by his deputy, employed the défendant Topping, 
as an auctioneer, to make sale of the property upon the exécutions. Top- 
ping made the sale, and turned over the proceeds, less his commissions, 
to the défendant Shelly, the sheriff having in the mean time left the 
country, and given to Shelly a power of attorney to act for him in ail 
matters respecting his oiBcial business. The commissions charged by 
Topping amounted to $1,065.45. The proceeds paid over by Topping 
to Shelly amount to $1,478.54, after payment of the exécutions in full, 
with the sherifPs fées and poundage. 

The sheriff had no right to employ an auctioneer at the expense of the 
owner of the property seized on the exécutions, in the absence of author- 
ity from the owner in that behalf. The fées and poundage aUowed by 
statute to a sheriff for levying and collecting an exécution are the only 
charges to which he can lawfully subject the property of an exécution 
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debtor. Crofut v. Brandt, 58 N. Y, 106; McKeon v. Horsfatt, 88 N. Y. 
429. It was the duty of thesheriff to pay over to the exécution debtor 
ail the proceeds of the sale, except such as he could lawfuUy appropriate 
to satisfying thp exécutions, and his own statutory compensation. The 
remaining proceeds were the moneys of the corporation, and Topping 
could acquire no right to any portion of them as commissions by an 
agreement with the sheriff, which the latter had no authority to make. 
Consequently both Shelly and Topping are liable to the complainant for 
the moneys remaining in their hands, respectively. 

The complainant could hâve brought suits at law against each défend- 
ant, and recovered the moneys held by each as money had and received 
to the complainant's use. Privity of contract between the parties is not 
essential in such an action. Whenever one person has in his hands 
money equitably belonging to another, the law implies a promise to pay 
it over, and he to whom it belengsmay recover it by assumpdt for money 
had and received. As is said in Hall v, Marston, 17 Mass. 574: 

" ïhere are many cases in which that action is supported without any privity 
between the parties other than what is created by law. Whenever one man 
has in his hands the money of another, which he ought to pay over, he is lia- 
ble to this action, although he has never seen or heard of the party who has 
the right. When the fact is proved that he has the money, if he cannot show 
that he has légal or équitable grounds for retaining it, the law créâtes the 
privity and the promise." 

There is a class of cases for money had and received which hold that 
an action will not lie against the agent, but only against the principal; 
and the défendants rely upon thèse authorities, and cite Denny v. Man- 
hattan Co., 2 Denio, 115; Colvin v. Holbrook, 2 N. Y. 126; HaU v. Lauder- 
dale, 46 N. Y- 70. Thèse cases apply when the agent is responsible for 
the payment of the money to the principal only. When the plaintiff 
does not make title through a contract with the agent, but has a title to 
the money in his hands paramount to that of the principal, the law is 
well settled that the agent who has received the money is personally lia- 
ble, uniess he has paid it over to his principal before notice. EUiott v. 
Sivartwout, 10 Pet. 137. Although an action for money had and received 
is frequently called an "équitable action" by the authorities, courts of 
equity refuse jurisdiction, in the absence of spécial circumstances, be- 
cause the remedy at law is adéquate and complète. See Gaines v. Miller, 
111 U. S. 395, 4 Sup. et. Rep. 426. In the présent case, however, the 
peculiar state of facts alleged in the bill entitle the complainant to come 
into a court of equity for discovery; and, as the bill is for discovery as 
well as for relief, the objection that the suit is not one for équitable juris- 
diction should not prevail. The case of New York Ins. Co. v. Eoukt, 24 
Wend.. 505, is directly in point. 

The suggestion that the complainant has an ample remedy by an ac- 
tion against the sureties upon the sherifF's officiai bond is without force. 
The question is whether the complainant can come into equity to enforce 
his claim against the présent défendants. If he can, he certainly is not 
to be turned out of court because he might bave sued some other parties, 
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and recovered in a court of law. He cannot be compelled to seek a 
remedy at law against another, in préférence to relief in equity against 
the présent défendants. 

A decree is ordered for the complainant. 



Vincent v. Lincoln Co. Luninq v. Same. Stjteo v. Same. 

(Cvrmit Court, D. Nemda. April 30, 1887.) 

CouNTiBS— Actions AGAINST— JtTBisDicTioiî. 

In Nevada counties arç liable to fe sued in the state courts, the same as 

"natural persons. " Held, ako, that they are liable to bé'sued in the courts of 

the United States. 
(Sylldbus hy the Court.) 

Demurrer to Complaint. 

Freeman, Bâtes & BanMn,iovp\ain^ffs. 

T. J. Osbome, Dist. Atty,, and Trenmor Coffin, for défendant. 

Sabin, J. Thèse actions are brought by plaintifiFs to recover from 
Lincoln county, Nevada, varions sums, aggregating something in excess 
of $300,000, alleged to be due plaïntiffs upon certain bonds and interest 
coupons issued by said county pursuant to an act of the législature of 
said state approved February 17, 1873. St. Nev. 1873, p. 54. The 
object of the act was to provide for the funding and consolidation of the 
outstanding indebtedness of said coUnty, and the bonds sued upon were 
issued pursuant thereto. Default having been made in the payment of 
both principal and interest, thèse actions are brought. Two of the 
plaintiffs are citizens of California; the other is a citizen and subject of 
Germany. 

A demurrer yvas filed by défendant in each case upon the same grounds, 
and, the cases being aU upon like causes of action, the demurrers were 
argued and submitted together. The points raised by the demurrers are: 
(1) The court bas no jurisdiction over the défendant, which is one of . 
the organized counties of the state of Nevada; (2) the court has no juris- 
diction over the subject-matter of the action. 

In support of the first point raised by the demurrers, it is urged that 
a county is a political subdivision, and a portion of the sovereignty of 
the state; that it is in no just sensé a citizen of the state; that it is not a 
corporation, and cannot be sued except by permission of the state, and 
then only in such courts as the state may designate for that purpose. 

In support of thèse propositions, counsel cite Hunsaher v. Borden, 5 
Cal. 290; Hastings v. San Francisco, 18 Cal. 57; Sharp v. Contra Costa 
Go., 34 Cal. 284; County of Rock Island y. Steele, 31 111. 534; LowndesCo. 
v. Hunter, 49 Ala. 511;' Taylor v. Sait Lake Go., 2 Utah, 405; HomUton 
Co. V. Mighds, 7 Ohio St. 109; Dill. Mun. Corp. §§ 22, 23, 
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Ùpon the second poîfat of denrarrer, ît is insisted that the court has 
not jurisdiction of the subjecttnattèr of the action, for the reason that 
the act under which the bonds were issued provideS the means and court 
by which the act may be enforced.' . 

Section 19 of the act is as foUows: 

"The district court of Lincoln couijty shall hâve power to enforce obédi- 
ence to the provisions of this act, and for that purpose shall hâve full power 
to issue process of mandamits, prohibition, and ail other writs that may be 
required that are authorized by law. " 

That, having specified the court and remédies in the act, ail others 
are prohibited, and that the holders of the bonds took them subject to 
thèse limitations as to courts and remédies. 31 111. 534, and 18 Cal. 
57 , mpra, are cited. 

PlaintifiTs çontend that a county is a municipal corporation, or, at 
least, aquad municipal corporation, and liable to be sued in any proper 
court, upon default in its obligations; that the constitution and statutes 
of Nevada give this right of action; that it bas been so adjudged by the 
suprême court of Nevada in a number of cases; that section 19 of the 
act, referred to, places no restriction ùpdn the right to bring suit in any 
court of compétent jurisdiction. Coiinsel cite Blanchard v. KavM, 44 
Cal. 451; MiUs v. Wmiams, 11 Ired. 561; Ang. & A. Corp. §§ 14, 23, 
164; Dill, Muni Corp. ^22; Maury Go. v. Lewis Go., 1 Swan, 240; LoimviUe 
& N. B. R. V. County Gotirt, 1 Sneed, 687; Shavmee Go. v.Garter, 2 Kan. 
128; Priée v. Govmiy of Sacrammto, 6 Cal. 256; Dean v. Davis, 51 Cal. 
406; Levy Gourt v. Goroner, 2 Wall. 501; Waitzv. Ormsby Co., 1 Nev. 
370; Floral Springs W. Go. v. Rives\ 14 Nev. 434; McGoy v. Washington 
Go., 3 Walli Jr. 8S5; Gmoks v. Mèrcer Go., 7 Wall. 118; AdaTns v. 
Gmmtyof Rq)ublic, 23 Fed. Rep. 211; Wallv. Monroe Cb., 103 U. S. 77; 
Loan Ass'n v/Topeka, 20 W&H. 655; Orortiœell v. County qf Sac, 94 U. S. 
351; Gownty of Gh-eene v. Daniel, 102 U. S. 195. 

Whatever may be the légal staius ôf counties in the state of Nevada, 
whether considered as municipal corporations or otherwise, we think their 
liability to be sued in any court of compétent jurisdiction is too clear to 
admit of dbubt. Ever since the adoption of the constitution of the state, 
in 1864, the suprême court of the state has, in numèrous décisions, af- 
firmed this right, and enforced this liability. Waiiz v. Ormshy Co., 1 
Nev. 370; Clarkev. Lyon Go., 8 Nev. 181; Floral Sprints W. Go. v. Rives, 
14 Nev. 434. 

Nearly every volume of theNevada Reports contains one or more cases 
in which counties appear as parties seeking to enforce alleged rights and 
obligations, and their légal capacity and right so to dis passes unques- 
tioned , or, if questioned , has al way s been maintained . 

In 1 Nev. -370, mpra, the verypoints raised by the demurrers in thèse 
cases, though stated in inverse order, are considered bj* the court, and de- 
cided adverse to défendant. 

In Glarlceir.Lyon Oo., 8 Nev. 181, it is decided that à county is liable 
to be sued iri ariy district court within the state, and, if the défendant 
county desires the action tried in the judicial' district of which it is a part, 
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it must move to hâve theçase transfe^red, the same as would be required 
of any défendant. 

Inl4Nev. 431, itisheld: 

"Under those provisions, [constitutional,] the jurisdiction pf an action 
against a county is determined by the same ruie tbat détermines the junsdie- 
tion of actions against naturàl persons. * * * That the right to sue a 
county on demands under, as weU as over, three hundred dollars does exist, 
cannot be doubted. The statute of 1864 conféra it* and nothing in the con- 
stitutioii, or an subséquent statute, has taken it away." 

The statute referred to ptovides only for bringing suits against cotin- 
ties in the district courts, which haye not jurisdiction of cases involving 
less than $300. It reads: "Actions against a county naay be commenced 
in the district court of the judicial district embracing said county." St. 
1864, p. 4S; Gen. St. Nev. 1885, § 3667. 

The constitution of the state, art. 8, of "Municipal and other Corpora- 
tions," § 6, provides: "Corporations may sue and be sued in ail courts, 
in like manner as individuals." Section 10: "No county, city, town, 
or other municipal corporation, shall," etc. Article 9, § 4: "The state 
shall never assume the debts of any county, town, city, or other corpo- 
ration whatever, unless," etc. 

Prom thèse provisions of the constitution and the statutes, and the. 
uniform and repeated rulings of the suprême court thereouj the liability 
of a county to be sued in any court of compétent jurisdiction cannot b«k 
questioned. It reniains, theti, only to détermine whether or not th>s 
liability calii be enforced in a national court. 

The jurisdiction of. thèse courts is regulated by congress solely, and 
the sjates,are withoutauthority to enlarge,. restrict, or abridge that juris- 
diction. Where the jurisdictional facts exist, as to citizenship and sub- 
ject-matter, it is the right of any person to invoke the jurisdiction and 
aid of the national courts in the enforcement of alleged rights. It is 
nrged that thére is an elerdent of sovereignty Ungering about a county 
which exempts it from the jurisdiction of the United States courts, un- 
less the state has expressly provided by statute that a county shfdl be 
subject to such jurisdiction. This claini is not new in character, nor 
in the purpose for which it is invoked, to-wit, in aid of répudiation. 

In every reported casewhich I hâve found where this défense is urged, 
its sole and single purpose has been to avoid légal obligations. It is 
dilBcult, however, to perceive very œuch of sovereignty in a county. 
Subject, in a state, only to constitutional limitation, or in a territory to 
the restriction of the organic act, a county is the merest créature of the 
législature. From it it dérives its name, its extent of territory, its mode 
and manner of govemmént, its powers and rights. It is the créature of 
the législature, called into existence by it, and subject to the restrictions 
above naiûed, its whole being may be changed by the same power 
which created it. Ita name may be changed, its territory eut up and 
parceled out to other counties, its board of ofBcers shorn of thèir pow- 
ers, its revenues eut ofif, its existence as a county blotted out, and this 
against the will of its inhabitants. Commisaioxierg of Laramie OÔ. y. Corrir 
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mîssioners ofAlhany Oo. , 92 U. S. 307. If aught of sovereignty really ex- 
ists in a county, it would seem to rest wholly in the sovereign right of 
répudiation, — a right or privilège sometimes exercised by sovereigns. 

In Xi/eM V, iape»" Co., 6 McLean, 446, this défense was urged: "That 
this court bas no jurisdiction in tbe causé, the défendant being a polit- 
îcal body of the state, and not ^menable to légal process in the United 
States court." Mr. Justice McLean disposes of this défense in few 
words: 

"A county cannot claim the immunityof not being suedunder theeleventh 
amendment of the constitution. ^If eveiy coupty could throw itself on its 
sovereignty, and hold at défiance the judiciàl power of the Union, we should 
hâve in the country more sbVereigntythan law." 

- In McCoy v. Washington Go.f 3 Wall. Jr. 881, the same défense waa in- 
terposed. Says Mr. Justice Grieb; -, 

. " It is contended thàt the county of Washington, bei ng merely a subordi nate 
political division otthe state of Pennsylvania. is not a citiz«n of this state, 
within the meaning of the constitution or of the aot of congress, and therefore 
not suable in this court. To this we answer that, thougïi the œetaphysical 
èntity called a coi-pbràtioii mày not be physically a citizen, yet the law is well 
settled that it maysue and be sued.in the courts of the XJnitéd States, because 
it is but the name under which a nuinber of persona, corporators and citizens, 
rûay sue and be sued. In deciding the question of jurisdiction, the court look 
-behind the name aad, flnd who are the parties really in interest. In this case, 
the parties to be affected by the judgment are the people of Washington county. 
That the défendant is a municipal corporation, and not a private one, fur- 
nishes a stronger reason why a citizen of another state should bave bis rem- 
edy in this court, and not in a county where the parties against whom the 
remedy is sought would compose the court and jury to deddè their own case. 
This point i* therefore overruled." 

In Cowles v. Mercer Co.,7 Wall. 118, the court says: ' 

"But it was argued that counties in Illinois, by the law of their organization, 
were exempted from suit elsewhere than in the circuit courts of the county; 
and this seeras to bé the construction given to the statutes concerning coun- 
ties by the suprême court of Illinois. JBut that court bas never decided that 
a county in Illinois is exempted from liability to suit in national courts. It 
is unnecessary, therefore, to consider what would be the effect of such a dé- 
cision. It is enough;for this case that we find the board of supervisors to be 
a corporation authorized to contraet for the county. The power to contract 
with citizens of otherstates impliea liability to suit by citizens of otherstates, 
and no stàtute limitation of suability can defeat a jurisdiction given by the 
constitution. We caniibt doubt the constitutional right of the défendant in 
error to bring suit in the circuit coorfc of the United States upon the obliga- 
tions ol the county bf Mercer against the plaintiff in error. And we find no 
error in the judgment of that court. It must therefore be affinned." 

Wé think the authorities cited are décisive of thé matters under dis- 
cussion. We cité, however, in addition to those cited by plaintiffs 
counsèl, thé folio wing as pertinent and applicable: National Bank v. Se- 
hastian Cb., 5 Dill., 414; Ràilway Ùo.v. Whitton's Adm^r, 13 WaU. 270; 
Md/rion Oo. v. Mclûtyr'e, 10 Fed. Kép. 543 ; Oimninghaiti v. County oj 
Balk,l Fed. Rep. 453 ; Dams v. Jdmes, 2 Fed. Rep. 618 ; Jordan v 
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Gass Cb., 3 Dill. 185; 7 Cent. Law J. 262; LyeU v. St. Clair Co., 8 Mc- 
Lean, 580. 

Upon the first point urged, that section 19 of the act under which 
thèse bonds were issued imposes a limitation upon the holder to sue 
only in the state court, the case oi Insurance Co. v. Morse, 20 Wall. 445, 
is a complète answer. If that was the object and purpose of that sec- 
tion, it is void, since the state cannot directly nor indirectly control the 
jurisdiction of the national courts, nor can it limit or control the rights 
of parties to bring suits therein. But we scarcely think su eh was its 
purpose, though we may not be able to say what that purpose was. It 
conferred- ho àdditional powers upon the district court for that county to 
those already conferred. By act approved Jànuary 26, 1865, it was en- 
acted that "the district courts, and the judges thereof, shall hâve power 
to issue writs of mandamus, injunction, quo warranta, certiorari, and ail 
othéf writs prôper and necessary to the complète exercise of their juris- 
diction.» St. Nev. 1864-65, c. 19, p. 110; Gen. St. Nev. § 2489. 

Section 19 bf the act pf 1873, referred to, bonfers no greater powers. 
It is mère surplusage. But, giving it fui] effect, it can only be consid- 
ered as ah effort to give a more complète remedy and proceedirig than 
any then existing. If another remedy and proceeding existed, the bond- 
holder could elect which he would pursue. This is distinctly ruled 
upon in Waitz v. Ormsby Co., 1 Nev. 370, supra. Concurrent remédies 
often exist, with option to the party invoking either. It may not be 
necessary, for the. purposes of this case, to formally décide whether or not 
cities, towns, and counties in Nevada are municipal "corporations," in 
the absence of any statute in lerms declaring them to be such. We 
think their liability under the constitution and statutes of Nevada, and 
the décisions of the suprême court of the state thereon, to be sued and 
brought to judgment upon their obligations, has been fuUy established. 
We a.re not dealing with mère forms and shadows, and creditors are not, 
when advancing nioney upon the obligations of thèse bodies. No city, 
town, or county would possess any greater corporate power, right, or 
authority from the fact that it was, by statute, declared to be a body 
politic and corporate. The power and légal right of thèse bodies to bor- 
row money and incur obligations implies the right and duty to pay back 
that money when due, and to meet those obligations when mature, and, 
if they wiil not do this voluntarily, that they be brought to judgment. 
Without this àccountability, there is no safety in dealing with thèse 
bodies in any way, and there is in enforcing it against them, the same 
as against natural persons, not the slightest injustice. 

In the case of Commissioners of Làramie Co. v. Commissioners of Âlbany 
Cb., 92 U. S. 307, the court say: 

"Counties, cities, and towns are municipal corporations, created by the 
authority of the législature, and they dérive ail their powers from the source 
of their création, except where the constitution of the state otherwise pro- 
vides." 

It may be quite immaterial what name may be given to a particular 
body; itisthe powers possessed, used, and exereised by that body which 
v.SOF.no.lO— 48 
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détermines its true légal character and status. In the reports of the na- 
tional courts, suprême and circuit, will be found hundreds of cases in 
which cities, towns, counties, school-districts, police juries, taxing dis- 
tricts, levy districts, etc., appear as parties plaintiff or défendant, en- 
forcing or defending corporate rights, the corporate rights of each indi- 
vidual body, and no question is made of their légal right or capacity so 
to do. True, it may be said that this proves nothing, since their right 
and capacity were conceded from the fact that they were not challenged. 
But it does show the almost unanimous consensus of the bench and bar 
of the country that thèse bodies, by virtue of their corporate powers, 
possessed this right and capacity to sue and be sued, to défend and en- 
force their rights, in the national courts, in the absence of any state stat- 
ute relative thereto. 

We question if any state in the Union bas by statute, in ternis, at- 
tempted to say when or who of its citizens or corporations, public or 
private, may be sued in the national courts. Such a statute would be 
anomalous, and for the most part nugatory, since the jurisdiction of 
thèse courtois not a subject of state control. 

The demurrers in thèse cases must be overruledj and it is so ordered. 



Dkexler r. Smith. 

{Circuit Court, J). Oregon. May 9, 1887.) 

1. NEGOTiABiiB IwsTRXJMBNTS— Note— Action on — TRANsyBE bt Pabtnbb. 

It is no défense to an action on a promissory note against the malîertliereof 
that it was transferred to the plaintiff by one of a firm who were thé payées 
thereof, in payment of his individual debt. 

3. Samb — Altération by Holder. 

The payée of a note payable on or before a certain day wrote on the face 
of it, before maturity and without the consent of the maker, extending the 
time of payment thereof to a later day certain. Eeld, that this change of time 
of payment was not such an altération of the note as avoided it, because it 
left the maker free to pay the note on or before such day, while it restrained 
the payée froin compelling him to do so before that time.^ 
8. Same— Altération— Pleadino—Demtibbek. 

A défense to an action on such note which sets up this change in the time 
of payment thereof, and allèges that it was fraudulently donc for the purpose 
of prolonging the negotiability of the note, so as to enable the payée wrong- 
f ully to negotiate the same, without stating that the maker had a défense to 
an action thereon while the same was in the hands of the payée, which he 
could not make against a transférée before maturity, does not show how the 
maker could be injured-by such negotiation, and is therefore bad on demurrer. 

4. Same— Tkansfeb- Countee-Claim. 

A demand due the ipaker of a note from the payée thereof, for money paid 
to the use of the latter, and work and labor performed for him, prior to the 

'Respecting what altérations wlU be held material, see Weaver v. Bromley, (Mioh.) 
31 N. W. Kep. 839, and note. 

In Weaver v. Bromley, supra, the insertion of the words " or bearer " in a promissory 
note was held immaterial. 
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maturity of said note and the transfer thereof, the latter beîng made before 
maturity, cannot be the subject of a counter-claim under section 72 of the 
Oregon Code of Civil Procédure, in an action on said note against the maker 
by an indorsee thereof. 
{Sylldbus hy the Court.) 

Action to Recover Money. 
Lewis B. Cox, for plaintiff. 
John Geann, for défendant. 

Deady, J. This action was commenced in the state circuit court for 
the county of Umatilla, on August 26, 1885, and after the filing of an 
amended complaint, in pursuance of an order requiring the original to 
be made more definite and certain, and the filing of a demurrer thereto, 
was removed to this court by the plaintiff, under subdivision 3 of section 
639 of the Revised Statutes, on account of local préjudice. A transcript 
of the record was filed hère on November 2, 1886, and an answer filed on 
February 23, 1887, containing sundry spécial défenses and counter- 
claims, to which a demurrer by the plaintiff has been argued and sub- 
mitted. 

It appears from the complaint that the action is brought on two prom- 
issory notes made by the défendant on March 4, 1884, at Walla Walla, 
and payable to the order of J. H. Cavanagh and R. B. Mackehzie, as 
partners under the firm name of Mackenzie & Cavanagh, with interest at 
ten per centum per annum, payable yearly, in default whereof the prin- 
cipal and interest was to become presently due, — the one note being for 
$1 ,500, payable on or before January 1, 1885, and the other for $2,000, 
payable on or before January 1, 1886; that after the making of the 
notes, and before the maturity of either of them, Mackenzie & Cavan- 
agh indorsed the same in blank, and transferred them, for value, to one 
Catherine Cavanagh ; that afterwards, and about October 1, 1884, at the 
request of the défendant and with the consent of said Catherine, who was 
then the owner and holder of said $1,500 note, the time of payment 
thereof was extended until July 1, 1885, and "a mémorandum of the 
same duly indorsed on the face of said note ;" that thereafter, and about 

the day of November, 1884, and before the maturity of either of 

said notes, said Catherine, for a valuable considération, transferred and 
delivered the same to the plaintiff, who is now the owner and holder 
thereof; and that said notes are due and whoUy unpaid. 

The answer contained sundry déniais and défenses to each cause of 
action. Some of the latter are qualified with an "except as hereinafter 
statedi" But as each déniai or défense must be suificient in itself, and 
stand or fall without référence to any other allégation or pleading, such a 
déniai is of no efïect. Hall v. Aiistin, Deady, 107 ; Code Civil Proc. Or. 
§72. 

There are two défenses to the first cause of action stated in the com- 
plaint, and arising on the note for $1,500. 

The first one is to the^ effect that, soon after the making of the note, 
Cavanagh wrongfully, and w.ithout the knowledge or consent of îlacken- 
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zie, iiidbrsed the' name of the firm thereon, and transferred it to his sis- 
ter, Catherine Càvanagh, in payinent of his individuaL debt due her; 
that afterwards said Càvanagh, as the pretended attorhey of said Cath- 
erine, pretended to transfer said note to the plaintiff without the knowl- 
edge or consent of Mackenzie, and without any considération therefor 
being received by said firm, wherefor said note was at the commence- 
ment of this action, and now is, in truth and in fact the property of said 
firm; and that the défendant bas paid said firm ail money due in said 
note, which is now fully satisfied and discharged. 

The second défense is to this effect : That shortly àfter the making of 
said note, and while it was in the possession of Càvanagh, he wrongfuUy, 
and without the consent of the défendant, altered the same by writing 
on the face thereof the words, "The time of payment of this note is hereby 
extended to July 1, 1885," for the purpose of prolonging the negotiabil- 
ity thereof, so as to enable him to wrongfuUy negotiate the same. There 
is alsb a counter-claim to this cause of action, to the effect that on August 
1, 1884, the défendant paid to Huntington, Hopkins & Go., at the re- 
quest and for the use of said firm, the sum of $2,900, which sum they 
agreed to repay him, but hâve not donc so; and that the same, with in- 
terest at 8 per Centum per annum, now amounts to $3,343.33, and is a 
légal counter-claim against any sum that may be found due on this note. 

To the second cause of action, as stated in the complaint, and arising 
on the note for $2,000, there is one défense and two counter-claims. 
The défense is the same as the first one made to the first cause, — that 
the indorsement and transfer of the note were made by Càvanagh in pay- 
ment of his individual debt, aiid without the knowledge or consent of 
Mackenzie. The first counter-claim is the same as that pleaded to the 
first cause of action, — the payment of the $2,900 to Huntington, Hop- 
kins & Co. , for the benefit of the payée of the note. The second coun- 
ter-claim is an account for work and labor performed for the firm between 
July 1, 1883, and September 1, 1884, at the agreed wages of $125 per 
month; that there was due and owing from said firm to the défendant, 
on account of said work and labor, on September 1, 1884, the sum of 
$1,750, no part of which bas since been paid; and that at said date said 
firm was the owner and holder of said note, and said sum is a légal 
counter-claim against the same, which is hereby satisfied aind discharged. 

The ground of the demurrer to thèse défenses and counter-claims is 
that they do not constitute "a défense" to the action. But a counter- 
claim is not and does not purport to be a défense; but, as its name im- 
plies, is a cross-demand. The ground of the demurrer to thèse should 
hâve been that the facts stated. therein do not constitute a cause of action 
or counter-claim against the plaintifif and in favor of défendant in the 
action. But such was the cause of demurrer, as developed on the argu- . 
ment, and the demurrer may be amended accordingly. 

The first défense is not suffioient. The wrongful indorsement pf the 
firm notes by Càvanagh to his sister in payment of his individual debt 
to her, as alleged therein, is not a matter of which the défendant can 
complain or be heard to object, for the very sufRcient reason that it does 
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not concern him. He is not harmed by it, or his liability in any way 
affected. The case of Kinney v. Kruse, 28 Wis, 183, is a clear and in- 
structive case on this point ; and no case bas been cited to the contrary. 
In the language of the syllabus, it décides: "The fact that one who held 
possession of a note for the payée, put it in circulation in fraud of his 
rights, is no défense in the suit by the holder against the maker." 
Cavanagh had the autbority to indorse thèse notes in the firm name, and 
deliver them to his sister, in payment even of his individual debt, as 
against ail the world, except Mackenzie; and, even as against him, with 
his consent, which may be presumed from an acquiescence of much less 
than two and a half years. Gansevoort v. Williams, 14 Wend. 138; 1 
Daniel, Neg. Inst. §§ 366, 367. 

The second défense to the $1,500 note involves a question about which 
the authorities are not uniform. According to many of them any altér- 
ation of a negotiable instrument, by the holder thereof, "changing (1) 
its date, or (2) the time or (3) place of payment, or (4) the amount of 
principal, or (5) interest to be paid, or (6) the médium or currency in 
which payment is to be made, or (7) the number or the relations of the 
parties, or (8) the character and effect of the instrument, as a matter of 
obligation or évidence," avoids it as a légal obligation, even in the hands 
of a subséquent bana fide holder. 2 Daniel, Neg. Inst. §§1373-1375; 
1 Whart. Ev. § 626. Two reasons are given. for this rule: (1) To pre- 
vent, as a matter of public policy, the commission of fraud in relation 
thereto by the holder of such an instrument ; and (2) to préserve the 
identity of the instrument. 1 Greenl. Ev, § 565. 

But the tendency of the authorities and of législation is to confine the 
application of this harsh rule to such altérations as import a fraudulent 
or improper purpose on the part of the person making them. 1 Greenl. 
Ev. §§ 566-568. 

In Cambridge Sav. Bank v. Hyde, 131 Mass. 77, the court held that a 
mémorandum made by the holder Qf a note, on the back thereof, with 
the consent of the maker, but without the knowledge of the surety, that 
thereafter the rate of interest thereon will be less than that stated in the 
body of the note, is not an altération thereof, and does not avoid or af- 
fect the same as to the surety. 

A reasonable exposition of the rule is contained in section 778 of the 
Code of Civil Procédure: 

"The party producing a writing as genuine, which has been altered, or ap- 
pears to hâve been altered, after its exécution or making, in a part material 
to the question in dispute, shall aecount for the appearance or altération. He 
may show that the altération was made by another without his concurrence, 
or was made with the consent of the parties afCected by it, or otherwise prop- 
erly or innocently made, or that the altération did not change the meaning or 
language oL ihe instrument." 

And first, this extension of time is not made in a way to excite or jus- 
iify a suspicion of any wrongful purpose. It is made by a distinct writ- 
ing on the face of the instrument which in no particular affects the iden- 
4ity of the original, or changes a letter or figure of its composition. It 
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does uot purport to be contemporaneous with the note, but imports that 
it was written subséquent to the making thereof. 

The note was œade payable on or before January 1, 1884. The ex- 
tension of the time for payment until July 1, 1885, must be construed 
as subject to the same qualification as the original promise to pay; that 
is, thé right of the maker to pay "on or before" the day named. In légal 
effect, therefore, this extension is nothing more than a déclaration by the 
payée of the note that he would not enforce the collection of the same be- 
fore the day named, while the maker might exercise bis option, and pay 
as much sooner as he could or would. The time of payment was not 
positively changed as to him. But his option to pay or not was extended 
to July 1, 1885. This was a benefil to him, but not to the payée. 
Such an altération does not import a fraudulent or wrongfal intent, but 
the contrary. So far, at least, it appears to hâve been "innocently 
made," even if made as alleged in the défense, without the consent of the 
maker. 

But it is alleged that the altération was made with intent to prolong 
the negotiability of the note, so as to enable Cavanagh to transfer it be- 
fore maturity. But it is not apparent how this, if true, could resuit in 
injury to the défendant. It is not alleged that he had any défense to the 
payment of the note which he would thereby be prevented from making. 
It does not appear that the note is subject to any equities in favor of 
the défendant, as against Mackenzie & Cavanagh. And a mère set-off, 
such as is contained in thèse counter-claims, is not such an equity. 2 
Daniel, Neg. Inst. § 1435. It must be something growing out of the 
transaction in which the note originated, and existing at the time of the 
transfer. 1 Daniel, Neg. Inst. 520; National Bank v. Texas, 20 Wall. 88. 

But it does not appear from this défense, which must be complète in 
itself, that the défendant had any défense or set-off to this note, and there- 
fore the mère averment in the défense that the extension was made with 
intent to defraud him amounts to nothing. It does not appear how it 
could defraud or even préjudice him. It is alleged in the complaint that 
the extension was made on October 1, 1884. The défense does not take 
issue with that allégation, but only avers that it was made "some time" 
after the exécution of the note. On demurrer, this must be taken as an 
admission that it was made before maturity, as alleged in the complaint, 
and simply for the purpose of extending the time for payment for the 
benefit and convenience of the défendant. 

The counter-claims cannot be maintained as a set-off against the notes 
in the hands of the plaintiËF. The statement of each counter-elaim must 
contain the facts sufficient, under the circumstances, to support an action 
thereon. Thèse claims appear to hâve been accrued to the défendant be- 
fore the maturity of the notes, and before their transfer. But it is not 
alleged in the statement of either of them that the transfer of the notes, 
cr either of them, was not made until after maturity. The authorities 
are divided on the question whether thèse claims could be set off against 
thèse notes in the hands of any one but the payées thereof, even if they were 
transferred after maturity. But if they were transferred before maturity, 
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as alleged in the complaint, and not controverted în the counter-claims, 
they are agreed that they cannot be so set off. 2 Daniel, Neg. Inst. §§ 
1435-1437. 

There are some superfluous and inconsistent allégations in thèse défenses 
and counter-claims which may be noticed. For instance, Ihat the notes 
in question are now owned by Mackenzie & Cavanagh, notwithstand- 
ing the admitted transfer of them to Catherine Cavanagh, in payment of 
a debt due her by Cavanagh; and that, by reason of the existence of 
thèse counter-claims, they are paid, satisfied, and discharged. Now, the 
mère existence of a counter-claim does not satisfy or discharge a debt 
due from the party in whose favôr it exista. Neither is it payment of 
such debt, nor are thèse so pleaded. 

The demurrer is sustained. 



Kemmish V. BALii and others. 

(Oireuit Court, 8. D. lowa, W. D. March Tenu, 1887.) 

1. Btatuteb— Repeai. — Epfbct. 

Section 4059, Code lowa, declared that any person having certain Texas 
cattle shall be liable for any damages that may accrue from allowing said 
cattle to run at large, and thereby spreading the "Texas fever" among other 
cattle. A repeal of tbls statute went into enect after acts had been done in 
violation of the statute, whereby the plaintifE was damaged. Plaintifl bring- 
ing his. action therefor, défendant claimed that the repeal terminated the 
nght to recover under its provisions, the statute being pénal in its nature. 
Eeld, under section 45, Code lowa, providing: "The repeal of a statute does 
not afEeot any right which has accrued, any duty imposed, any penalty in- 
cùrred, or any proceeding commenced, under or by virtue of the statute re- 
pealed, " — that the rights of the parties were not afcected by the repeal. 

3. ASIMAM— iMPOBTINa DiSBASED CatTLB — LlABILITT. 

One who, knowing that his cattle are infected with Texas fever, a conta- 
gions disease, brings his cattle into a state, and allowa them to run at large on 
thé range used by the cattle of another, whereby the other' s cattle become in- 
fected ahd die, is liable to such other for the damage thus caused by his nég- 
ligence, without regard to any state statute prohlbiting the introduction of 
such cattle, and givmg damages therefor. 

At Law. Demurrer to Pétition. 

S. H. Cochran and MicKnger Bros., for plaintiff. 

Sapp & Pusey, for défendants. 

Shiras, J. In the amended pétition filed în this cause it is averred 
that in 1885 the défendants were the owners of a herd of Texas cattle, 
having purchased the same at or near Ft. Smith, in the state of Arkan- 
sas; that said cattle were affected with a dangerousand contagious disease 
known as " Texas cattle fever;" that défendants well knew that such cattle 
had such disease, and that the same would be readily communicated 
to other cattle brought into contact with the diseased cattle, or upon the 
, places or pastures where the latter might be driven; that the défendants, 
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with such knowledge, did willfully, wrongfully, and in violation of the 
provisions of section 4059 of the Code of lowa, on or about June 1 , 1885, 
drive said herd of infected cattle from the state of Arkansas into Union 
township, Harrison county, lowa, and turned the same loose upon the 
range and commons in said township, upon which plaintiff's native cattle 
then were, and thereby said disease was communicated to plaintifPs 
cattle, causing the death of a number thereof; and for the damages thus 
Càused plaintifif prays judgment. 

Sections 4058 and 4059 of the Code of lowa, in force in 1885, were as 
follows: 

"Seo. 4058. If any person bring into tbis state any Texas cattle, he shall 
be fined not exceeding $1,000, or imprisoned in the county jail not exçeêding 
30 days, uniess they hâve been wintered at least one winter north df the 
southern boundary of the state of Missouri or Kansas, provided that nothing 
herein contained shall be construed to prevent or make unlawful the trans- 
portation of such cattle through this state on railways, or to prohibit the 
driving through any partof the state, or having in possession any Texas cattle 
between the first day of November and the flrst day of April following. 

"Sec. 4059. If anypersoh no'W or hereafter has in his possession in this state 
any such Texas cattle, he shall be liable for any damages that may accrue 
from allowing said cattle torun at large, and thereby spreading the disease 
among other cattle known as the Texas fever, and shall be punished as is pre- 
scribed in the preceding section." 

By an act of the législature approved April 10, 1885, thèse sections 
were expressly repealed, and substitutes therefor were enacted. 

On behalf of défendants, it is claimed that the repealof section 4059, 
without any saving clause in the repealing act, terminâtes the right to 
recover under its provisions, the section being pénal in its nature. Sec- 
tion 45 of the Code provides that in the construction of the statutes it is 
the rule that "the repeal of a statute does not revive a statute previously 
repealed, nor affect any right which has accrued, any duty imposed, any 
penalty incurred, or any proceeding commenced, under or by virtue of 
the statute repealed." Under the provisions of this section, the rights 
of the parties are not affected by the repeal of section 4059. The argu- 
ment of counsel for défendants in support of the demurrer is principaJly 
in support of the proposition that sections 4058 and 4059 of the Code 
are unconstitutional, in that the}' are régulations of interstate commerce, 
within the définition given to that term in RaUroad Co. v. Husen, 95 U. 
S. 465. 

In that cause the suprême court had under considération a statute of 
the state. of Missouri which absolutely prohibited the bringing into the 
state, for eight months in the year, a,ny Texas, Mexican, or Indran cattle, 
with the proviso that bringing such cattle into the state, loaded upon 
cars for trahsportation through it without unloading, should not be 
deemed à violation of the act, but thàt the transportation company 
should be Jiable for ail damages caused by the communication of disease 
from such cattle. The suprême court held "that while the state may 
pass sanitary làws, and laws for the protection of iife, liberty, heàlth, or 
property within its borders, while it may prevent persons and animais 
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sufferîng «nder contagîous or infectious disease from entering the state, 
while for the purpose of self-protection it may establish quarantine and 
reasonable inspection laws, it may not interfère with transportation into 
or through the state, beyond what is absolutely necessary for its self-pro- 
tection." The court held that the restrictions and burdens placed by the 
act upon the transportation companies were so onerous as to substantially 
prohibit commerce in thèse cattle, and that, therefore, the act was void. 

That the restrictions of the lowa statute in force in 1885 were less bur- 
densome than those of the statute held unconstitutional in the case cited 
is apparent, but whether sufficiently so to remove the constitutional dif- 
ficulty it is not necessary to détermine. Even if section 4058 could not 
be snstained as being only a fair exercise of the power of the state to protect 
its citizens and their property against infection and disease, would it 
foUow that section 4059, which déclares that any one having in bis pos- 
session any Texas cattle shall be liable for any damages thatmay resuit 
from permitting the same to run at large, and thereby eommunicating 
disease to other cattle, is unconstitutional ? 

Without, however, deciding the questions argued by counsel touch- 
ing the validity of thèse sections of the Cîode, it seems clear that the de- 
murrer to the amended pétition cannot be sustained, because the facts 
therein stated constitute a cause of action without aid from the statutory 
provisions. It is alleged in the pétition that the cattle owned by défend- 
ants were infected with the disease known as "Texas fever," so that, if 
brought into proximity to native cattle, or upon the pastures thereof, the 
disease would be liable to be communicated; that the défendants knew 
this fact, and with such knowledge brought such infected cattle into 
lowa, and permitted them to run at large upon the range used by plain- 
tifPs cattle, and thereby the latter became infected, and many of them, 
died. 

The fects averred in the pétition would justify the jury in finding that 
the défendants were négligent in permitting such cattle to run at large, 
when the natural and probable resuit of so,doing would be the commu- 
nication of disease to other cattle; and if, through the négligence of de- 
fendants as a proximate cause, loss has been occasioned to plaintiff, an 
action therefor can be maintained. Demurrer is therefore overruled. 

LovB. J., concuig. 
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May V. Cass Co. 
{Cirmit Gourt.S. D. lowa, W. D. March Term, 1887.'. 

1. Limitation of Actions— iKFKnjaBMBNT of Patent— Statb Statute. 

The Btatute of limitations of a state is not applicable to an action brought 
for the inffingement of a patent. 

2. Patents foe Inventions — Infringembnt by County — Présentation of 

Olaim. 

The provisions of section 2610 of the Code of lowa, requiring the présenta- 
tion of unliquidated demands to the board of supervisera before suit can be 
brought thereon against a county in lowa, are applicable to actions for in- 
f ringement of patent-rights. May v. Buehanun Go., 29 Fed. Bep. 469, f ollowed. 

At Law. Deinurrer to pétition. 

Runnàk .& WaUcer, for plaintiff. 

John Sœtt and Sapp & Pvsey, for défendant. 

Shiras, J . This action is brought io recover damages for înfringement 
ofa patent. The demurrer présents two questions' (1) Is tbe action 
barred by the lapse of five years, under the provisions of the statute of 
Towa; and (2) are the provisions of section 2610 of the Code of lowa, 
requiring the présentation of unliquidated demands to the board of su- 
pervisors before suit can be brought thereon against the counties of lowa, 
applicable to actions for infringement of patent-rights. Upon the first 
question it is held that the state statute of limitations is not applicable 
to this class of actions, and on the second question it is held that the 
provisions of section 2610 of the Code are applicable. See May v. Bu- 
chanan Oo., 29 Fed. Rep. 469. 

Demurrer is therefore sustained on the third ground therein stated, 
and overruled as to the first and second. 

Brewer and Love, JJ. , cqncur. 



United States, by Dowell, Prosecutor, v. Gbkwold.* 

Circuit Court, JD. Oregon. April 13, 1887.) 

CiiAiMS against TJnitbd States— Qui Tam Action— JuDaMBNT—CoMPEOMisB. 
Where a person h^s, pursuant to section 3491, Kev. St. U. 8., in the name of 
the United States, sued a party for defrauding the United States by making 
false clajms, defraying ail the expenses of the suit, and obtained judgment 
of $28,576, the secretary of the treasury cannot, under section 8469, authorizing 
him to compromise claims in favor of the United States, satisfy the judgment 
for $100, and thus conflscate such prosecutor' s right to the costs and one-half 
said judgment, as provided by section 8491. 

» AflBruiing 24 Fed. Kep. 361- 
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Error to the District Court. 

The secretary of the treasury, having attempted to compromise a judg- 
ment obtained in the district court by the prosecutor against the défend- 
ant for the violation of section 5488 of the Revised Statutes, on which 
there was still due the sum of $23,576, for the sum of $100, under sec- 
tion 3469 of said statutes, the district attomey moved the court for leave 
to enter satisfaction of the judgment, as well for the half belonging to the 
prosecutor as for tliat belonging to the United States. The district court 
denied the motion, on the ground that the action was under the control 
of the prosecutor, and that one-half the judgment belonged to him abso- 
lutely. The United States then carried the case to the circuit court on 
a writ of error, and assigned for error ibe refusai of the district court to 
allow the motion for leave to enter satisfaction. 

Lewis L. McArthur, for the United States. 

James K, Kelly, for the prosecution. 

Sawyer, J. The district judge has fuUy discussed the question as 
to the authority of the secretary of the treasury to compromise the mat- 
ter involved, in such manner as to eut off the right of Dowell, ^ho 
prosecuted this action, at his own expense, in pursuance of the statutes, 
and recovered a large judgment against Griswold. U. S. v. Griswoîd, 24 
Fed. Rep. 361. I fully concur in the reasoning, and conclusion of the 
district judge, and can add nothing of importance to what he bas so well 
said. Dowell, as appears upon the record, is the real prosecutor. He 
used the name of the United States, but paid ail the expenses, and prose- 
cuted the suit, as authorized and required by section 3491 of the Revised 
Statutes. By this provision of the statute, upon recovering judgment, 
he became, absolutely, entitled to one-half of the judgment recovered for 
forfeiture and damages, and ail the amount of costs for which judgment 
was rendered. When this judgment was recovered and became final, the 
title to one-half of it became absolutely vested in him, as his property. 
It was what he earned by performing the statutory conditions. There 
was a judgment for costs in favor of Dowell, the real prosecutor, to the 
amount of nearly $3,000. This was for his own money, expended by 
him in prosecuting the action, in which the United States never had any 
interest. His right of property in this part of the judgment, and his one- 
half of the judgment recovered for forfeiture and damages, was as absolute, 
and perfect, after he had performed ail the statutory conditions, as his 
right to any other pièce of property could possibly be; and the United 
States could no more divest him of it, than of any other private property 
oWned by him. To compromise this matter in such a manner as to re- 
lease the entire judgment, would be, tosimply, and arbitrarily, confiscate 
Dowell's property. While the secretary may, under the statute, com- 
promise and release the interest of the United States, he cannot affect 
Dowell's rights, fully vested. Even if the power exists in congress to 
affect Dowell's rights, it wiU not be presumed that the statute, author,z- 
ing, generally, a compromise of the interests of the government in suits 
pending in its favor, contemplâtes the confiscation of Dowell's rights of 
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property, fuUy vested in him by the performance of ail the conditions re- 
quired by the statute, and after he had become absolute owner of a por- 
tion of the judgment. A statute designed to eflPect such injustice should 
be far more spécifie in its provisions, than the one in question. It is clear 
to my mind , that the statute relied on by the govemment, was not intended 
to embrace that portion of thé claim and judgment absolutely vested in 
Dowell, or claims siniilarly ôituated. We cannot impute to congress a 
deliberate intention to provide for the confiscation of private property, 
whether it bas the power to db so or not, unless that intention is ex- 
pressed in terms so plain, and explicit, that they will bear no other con- 
struction. 

The judgment of the district court is atiirmed. 



United States v. De Geoat and another. 

(District Court, M. B. MiaUgan. April 9, 1887.) 

1. Cbiminal IiAw — Desteoting ob Stbaling Kecokds — iNTENT — Rev. St. TJ. 

S. §5é03. 

The sjpeciflc intent to destroy a public record, as such, is the essential élé- 
ment or the oflEense denounced by section 5403 of the Revised Statutes of the 
United States; and a défendant who had stolen papers belpnging to the in- 
ternai revenue office, from a barn where they were stored, under the belief 
that they were old paper, or without knowledge of the f act that they were 
public records, cannot be convicted under that statute. 

2. Samb— Fédéral Offenses— Common-Law Intbndments. 

The fédéral criminal .iurisprudence is entirely destitute of any substratum 
of a common law of crimes and misdemeanors, upon which to draw for sup- 
plying éléments of the offense; and the courts look only at the statute, using 
the common law, if necessary, to fnrnish a définition ùf the terms used, but 
never any ingrédient of the offense. 

Défendants were indicted under Rev. St. § 5403, for taking and car- 
rying away, with the intent to steal or destroy, certain records belonging 
to the office of the internai revenue coUector at Détroit, Michigan. The 
proof showed that, the govemment not furnishing sufficient accomoda- 
tions for their safe keeping, the coUector stored them in the stable or 
barn at his private résidence. They were packed loosely in boxes, such 
as are used for marchandise, some of which were nailed, and others not, 
and some of the papers were loose on the floor, and altogether there 
were about 10 or 15 tons so stored in the barn. The records consisted 
of the accumulations of ail the years since the System was adopted, and 
were the papers that had been kept and filed in the course of business. 
The coUector received them from his predecessor in office, and placed 
ihem in his barn for the reason stated, it being used for no other pur- 
pose, and fastened with such locks and bolts as are usually found in 
barns. The défendants, hiring a wagon, had taken four or five thousand 
pounds of the papers away, and sold them to junk dealers, when they 
were discovered, arrested, and arraigned on this indictment. 
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C. P. Black, Dist. Atty., for the United States. 
L. F. Bedford and D. S. Grèce, for défendants. 

HamMoNd, J., {praRy.) The défendants should not be convicted on 
this propf, gentlemen of the jury, The statute under which they are 
charged reads thus: 

"Every person who willfully destroys, or attempts to destroy, or. with in- 
tent to steal or destroy, takes and carries away any record, paper, or proceed- 
ing of a court of justice, flled or deposited with any clerk or offlcer of such 
court, or any paper or document or record flled or deposited in any public 
office, or with any judicial or public offlcer, shall, without référence to the 
value of the record, paper, document, or proceeding so taken, pay a fine of 
not more than two thousand dollars, or sufler imprisonment at hard labor 
not more than three years, or both." 

It is naanifest that this statute is not broad enough, and was not in- 
tended to punish the mère larceny or theft of the papers or documents 
as property, but that the essential élément of the offense is the spécifie in- 
tent to destroy them as records of a public office; or, in other words, to 
obliterate or conceal them as the évidence of that which constitutes their 
value as public records, or to destroy or impair their légal efifect or use- 
fulness as a record of our govemmental affairs, be that effect or use- 
fulness what it may. The suggestion that thèse old papers are of no 
value, and can be of none, does not avail défendants, because they are 
useful aiid may be needed in many ways, as testimony against delin- 
quent and fraudulent tax-payers, for example, or for statistical or his- 
torical purposes; and, indeed, the government and its officers are the 
sole judges of whether they require préservation or not. and the very 
language of the statute is that the offense is committed "without référence 
to the Value of the record, paper, document, or proceeding so taken." 
The objeet of the statute is to préserve the public records and papers in- 
tact from ail kinds of spoliation, mutilation, or desfruction. 

Bvit still the, spécifie intent to destroy a record must be présent, and 
its absence, throueh want of knowledge of the fact that the paper or docu- 
ment destroyed constituted a record, relieves the défendants of any 
criminal offense under this statute, however guilty they may be, under 
the laWs of Michigan, of larceny, or under the subséquent act of con- 
gress of March 3, 1875, c. 144, (18 St. 479; 1 Supp. Rev. St. 183,) 
which was passed to further protect the records and other property of 
the United States from the simple crime of theft or larceny, without re- 
gard to any spécifie intent to destroy them as records. The différence 
between the two statu tes is manifest, and the existence of the later act 
justifies the construction we are giving the older in this case. 

The court is relieved from the décision of the question whether the in- 
dictment, being drawn under the older act, can be sustained under the 
more récent one, by the frank admission of the learned district attorney 
that the language ofthe indictment is not broad enough to give the de- 
fendants notice that they wouldbe charged under the new act. It is a 
close question whether the indictment, in its terms, might not describe 
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either offense; for, distinct as ;they are in character, thetwo offenses are 
quite nearly related in the descriptive character of the acts or conduct of 
the accused necessary to constitute either, the différence resîding in the 
intention with which the act or condvjct complained pf is accompanied. 
.But the district attorney acts wisely inconcluding not'to struggle to hold 
the prisoners under this later act upon this indictmentj for it is plain that 
the former pleader who drew it did not intend to charge an offense under 
that act, but only under the older one. Our fédéral criminal jurispru- 
dence is peculiar, and does not get much aid frorh çorariion-law intend- 
ments, implications, classifications, or désignations, and the court is not 
prepared to say whether an offense charged under one section or statute 
may be made to fit any other section or statute fouud applicable, in the 
character of language used to describe the offense, when interpreted by 
the implications of the common law of crimes and misdemeanors. We 
are so destitute of any common law of crime whatever, that great care 
naust be used lest we be misled by its analogiesj in enforcing our fédéral 
-statutes. Unlike the states, we hâve no substratum of common-law 
crimes or misdemeanors upon which to draw for purposes of supplying 
éléments of the offense, and we must look wholly and exclusively at the 
statute, and nothing else; only usiiig the common law, if necessary, as 
sometimes furnishing a définition of the terms used, but never any in- 
grédient of the offense itself. 

The only doubt the court bas is whether or not the question as to the 
défendants' intention should not be submitted to you for décision. But 
it is plain that thèse ignorant men, belonging to the class of petty thieves 
that infest a large city, did not intend to destroj' thèse papers as records 
of the United States. They had no motive to do that, and thought 
they were stealing old paper, private property, lying waste in the barn. 
They had no more reason to know that the papers belonged to a public 
office, or were records of the United States, than did the junk dealers 
who baled them to' be sent to the paper mill, and either had as much 
bpportunity to know that fact as the other. They were not kept like 
records, saïely and carefully, in a public building or officiai place, and 
there was nothing in the surroundings to indicate their ofiicial character; 
certainly not as belonging to the United States, or any of its offices, 
which are not generally kept in stables or barns. I do not wish to be 
understood as holding that this offense cannot be committed unless the 
papers are kept in a public oflSce; for, clearly, it may be committed by 
taking the records from any place whatever, wherever they may be 
found, no matter how private or unusual the place; but the intent to 
destroy a record must exist from whatever place the papers are taken. 
Hère there is nothing in the place, or other circumstances of the taking, 
to indicate that intention, or from which it may be fairly inferred as a 
fact proved by the circumstances; but rather, to the contrary, that the 
défendants thought they were stealing private property, valuable only 
as waste paper, or, at most, only to the owner as papers he wished to 
keep, and in no sensé as public records of any kind. There is only one 
circumstance at which I hesitate, and that is that thèse papers show on 
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their face that they are public records. They are for the most part, if 
not ail, printed forms, which hâve been filled up in the using of them 
by writing, and altogetber indicate their character as public papers, or 
at least as having had some connection with the internai revenue office. 
But this indication or information the more intelligent junk dealers had 
also when they baled them for the paper mill, and, if so be it they knew 
they were records, they are as guilty as thèse défendants. 

But this fact so urgently insisted upon by the district attorney is de- 
lusive. The government or its officiais may throw away papers, aban- 
don them, send them to the junk-dealer, or otherwise emancipate them 
from the cat^ory of records, as weU as other people; and if its officiais 
so deal with the recprds, and so keep them, that they appear to be 
abandoned, that fact may be sufficient to justify others in treating them 
as abandoned in relation to their character as records. Or, to state it in 
another way, because a paper bears on its face indications of once hav- 
ing been a public record, or that possibly or probably it waa such a 
record, it cannot be fairly implied as a fact that it always oontmues to 
be 80 \yherever, or under whatever circumstances, it may be found by 
one charged "with an intention to destroy it as a record. For example, 
if the clerk of this court should throw a paper into his wçiste basket, and 
one should take it away, and destroy it, it could hardly be implied, 
without more, that there was an intention to destroy a record as such. 
On the whole, no court should sustain a verdict implying that spécifie 
intent, unde^ the circumstances of this case; and, in the performance of 
a duty which the court owes to the défendants in thatbehalf, it is proper 
to direct a verdict of not guilty at your hands, and it will be so entered, 
by your consent. So ordered. 



In re Haykbb, Petitioner. 
{Oireuit Oowrt, D. Moêsachusetts. March 9, 1887.) 

1. Post-Office— Using Mail to Dbfbaud — Indictmbnt— Habeas CîoKprs. 

Défendant was indicted for using the mails to defraud, under two indict- 
ments. One indictment charged two, and the other three, offenses, and the 
whole .offenses occurred within a period of six months. Being found guilty 
under both indictments, the court sentenced him to six months' imprisonment 
under eàch conviction, theterms to run concurrently. On a pétition for 
habeas corpus, held that, under Eev. St. U. S. § 5480, which pro vides that "the 
indictment may severally charge offenses to the number of three, committed 
within the same six calendar months, but the court thereupon shall give a 
single sentence, " even assuming that a conviction could only be had for three 
offenses in each six months, one of the indictments, with the conviction under 
it, was valid, and the défendant was not entitled to the writ. 

S. Cbiminal Pkacticb — Inpictmbnt — Bkmitting to Circuit Court. 

Under Rev. St. U. 8. § 1087, the district court has no authority to remit pend- 
ing indictments to the circuit court after verdict; and, where it does so, the 
circuit court does not obtain jurisdiction, and an order in arrest of judgment 
issued br tlie circuit court, in such circumstances, is void. 
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8. SAirB-JUMBDICTIOlI. 

As tlïe circuit court, as the court of last resort, has decîded in respect to 
thèse indictments, attliepetitioner's request, that the district court had no 
authqrity under Rev. St. § 1037, to remit the indictments to the circuit court, 
•after conviction, that décision is the law of this case. U. S.v.Haynes, 26 
Fé'd.; Rep. 857. The orders of rémission must, therefore, be regarded as nul- 
' iities, and as neither taking away the j urisdiction of the district çqurt, or con- 
f«rriqg any on the circuit court over thèse iudictments. The district court 
had, therefore, jurisdiction to proceed with the indictmentâ, and sentence the 
pétition er, notwithstanding the orders of remission; NiiLSOit, J. 
4. Sàmb— Distinct Offenses. .- 

As there is pothing in the record of the district court to show that the of- 
fenses chargea in the twb indictments and proved at the trial were committed 
within the same six calendàr months, the petitioner was la*fully sentenced 
. on both. indictments. If the sentences had been to take eflect one after the 
other instead of together, they would still bave been justifled, so far as any- 
thing appearsto the contrary on the record. Nelson, J. 
6. Same— CondUct ci' Teial. 

The trial of the two indictments together, with or withoufan order of con- 
solidation, under Rev. St. § 1034, did not make thçm one indictment, charg- 
ing a single offense, and therefore subjecting thé pétitiohef to only one sen- 
tence on' both. Nelson, J. 

Pétition for Writs of Ifoèem Cbrpws and Cferiioran. , 
See U,8.y. Haynes, 26 Fed. Rep. 857, and Same,y. Same, 29 Fed. 
Rep. 691. 

Harmon Drmham, for petitioner. 

Owen A. Galvin, Asst. Dist. Atty., for the United States. ,. 

Before Colt and Nelson, JJ. 

CoLT, J. At the September term, 1884, of the district court, two in- 
dictments were found against the petitioner under section 6480, Rev. St., 
for sending letters through the mail in exécution of ascheme to defraud. 
One indictment charges two offenses; and the other, three. Thèse in- 
dictments were tried together in the district court, September 24, 1884, 
and the petitioner was found guilty on each. On October 14, 1884, the 
indictments were remitted to the circuit court on motion of the district 
attoriiey. Section 1037, Rev. St. Motions in arrest of judgment were 
heard in the circuit court b'y Judge Webb, and overruled. Thereupon 
the défendant forfeited his bail, and left the country. In February, 
1885, the circuit court grànted him leave to file a new motion in arrest, 
on furnishing new bail for his appearance in the circuit court. The 
main ground of this motion Was that the district court had no power to 
remit indictments, under section 1037, to the circuit court after verdict, 
and that consequentlj' the circuit court had no jurisdiction in thèse cases. 
This point was held to be well taken in U. S. v. Haynes, 26 Fed. Rep. 
857, and an entry was made on the docket of the circuit court sustain- 
ing the motion in arrest. Oh January 6, 1887, (29 Fed. Rep. 691,) the 
district court vacated the order of remission to the circuit court, and the 
circuit court directed that the papers be returned to the district court. 
The district court afterwàrds ordered a warrant to issue, and the petitioner 
was brought before that court, and sentenced to six months' imprison- 
ment, and a fine of one dollar on each indictment, each six months to 
terminate and take effect at the same time on each indictment. 
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tJpçn this state of facts the question arises, on tbis- pétition, whether 
the proceedings of the district court are void for want of jurisdiction or 
other cause. Any mère error in point of law can only be reviewed by 
the ordinary methods of appeal or writ of error. To entitle the petitioner 
to a discharge upon a writ of Aa&mg corpiis, the prooeedings in the dis- 
trict court niust be found to be void. Ex parte Parhs, 93 U. S. 18, 21. 

Section 5480, under which thèse indictments were found, provides as 
foUows: "ïhe indictment, information, or complaint,, may severally 
charge offenses to the number of three, when committed within the same 
six calendar monthsj but the court thereupon shall give a single sen- 
tence," etc. , 

It is said that two indictments were found against the petitioner, charg- 
ing five distinct offenses, one indictment two, and the other three; that 
the statute prescribes that three offenses within the same six months are 
the utmost that the défendant shall be held to answer; and that, there- 
fore, the indictments are void. It is further said that the two indict- 
ments were Consolidated before trial under section 1024, Rev. St., and 
that consequently the petitioner was fried upon one indictment charging 
five offenses , committed within the same six calendar months . The mère 
fact, however, of the finding of two indictments charging more than three 
offenses within the same six months would not make both void. It may 
be the government might hâve beeu obliged to elect, which indictment it 
would go to trial upon, and to enter a noUe proseqwi as to the other,, but, 
because one indictment might be bad, it would not make both so. The 
indictments were tried togetber, but they were never in fact Consolidated. 
The record shows a verdict of guilty was returned on each indictment,' 
The petitioner was not held to answer and found guilty on a sipgle in-* 
dictnient, charging five offenses, within the same six calendar months. 
He was held to answer, convicted,.and sentenced on one indictment charg- 
ing two offenses, and on a second indictment charging three distinct of- 
fenses, and the most that can be said is that the second indictment, con- 
viction, and sentence are illégal. So far as relates to the ôrst indictment, 
the petitioner was lawfuUy convicted and sentenced, and, at least until 
the expiration of that sentence, he has no right to a discharge on writ of 
habeas corpus. Nor, as to this indictment, can it be said that the peti- 
tioner is deprived of his liberty without due process of law, or that he 
has been twiee punished for the same offense, or twice put in jeopardy 
for the same offense. In passing sentence, the court ordered the time of 
the second sentence to expire with the first, and it is difficult, therefore, 
to see what injury has been caused to the défendant by this second sen- 
tence, except, perhaps, as to the one-doUar fine which was also imposed. 
If the terms of the two sentences bad not run concurrently, but success- 
ively, and the petitioner had served out his sentence on the first indict- 
ment, and this application was madewhile hewas serving out a sentence 
upon the second indictment, the case would be différent, and many of 
the arguments now urged in behalf of the petitioner might be pressed 
with much force. 

v.SOF.no.lO— 49 
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The case of U. S. v. Patterscni,29 Fed. Rep. 775, (just decided by Mr. 
Justice Bhadley,) is not applicable to the one before us. There the 
court imposed a sentence of imprisonment for five years on each indict- 
ment, the terms not to run cohcurrently, without specifying uponwhich 
indictiiient either of said ternis is to be undergone. One term of five 
years had been served, aîid Mt. Justice Bradley held the judgment or 
sentence uncertain, and that it must be construed as meaning that the 
terhîis ran concurrently, and dischatged the prisoner. 

Another ground relied upon by the petitioner is that a final disposi- 
tion tvas inade of thèse indictroents in the circuit court, and that, there- 
fore, the district court had no power to pass sentence. The circuit court 
held in t7. 5. v. Haynes, 26 Féd. Rep. 857, that, after conviction in the 
district court, thèse indictmentib could not be lawfuUy rémitted to the cir- 
cuit court under the statute. By this décision, which must be consid- 
eréd the law governing this petitioh, the circuit court had no jurisdiction 
over thèse cases, and cohsequèritiy its acts were null and void, except aa 
to the disnïissal of the cases. The mère fact that an order was entered 
inadyeriéniily that the motiori'in arrest of judgment be sustained cannot 
avail the petitioner, becaUse the court had no power in the premises ex- 
cept that of dismissal fOr want of jurisdiction. Where a court bas no 
jurisdiction, its judgments and orders are nullities. They are not void- 
able, but void, and they constitute no justification. EUiott v. Pdrsol, 1 
Pet. 333, 840; Grigîth v. 3-(mer, 8 Cranch, 9; MaU Go, v. Flanders, 12 
Wall. 130. 

It having been held that this court had no jurisdiction over thèse in- 
dictments, it was proper td retùrn them to the district court, and for the 
district court to proceed and pasS sentence. Pétition dismissed. 

NeIjSôn, J. I concur in the décision of the circuit judge that this pé- 
tition shciuld be deniéd, thoûgh for reasons somewhat dififerent from 
those giveil' by the learned juîdgë. A history of the case prior to the re- 
arrest of thé petitioner will be found in U. S. v. Haynes, 29 Fed. Rep. 
691, 

1. The "petitioner now conteûds that the district court had no juris- 
diction tô sentence him. ■ It certainly had jurisdiction of theindictments 
originally. It also had jurisdiction to give the sentences, unless its ju- 
risdiction Was taken away by the orders of remission. But the circuit 
court h&S d«eided, at the pëtitioûér's request, that the district court had 
no authority tb màke the orders of remission. U. S. v, Haynes, 26 Fed. 
Rep. 857. ' This décision was niade by that court as a court of last re- 
sort, as it wà^ held by a single judge, and it is ônly when held by fwo 
judges thàt a- question of law arising in a criminal case can be certified 
from the cirdtlit court to the Suprême court under- section 651, upon a 
division of opinion of the judges. ■ The orders of remission were therefore 
■ nullities, àtid' ndther took away the jurisdiction of the district court, nor 
conferfèd any on the circuit court. Whether that décision was correct 
as a gênerai proposition of law, is wholly immaterial. It was the judg- 
ment of the court of last resort in this case, and was binding on the dis- 
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trict court. This rule of law was adopted and applied to this case at 
the request of the petitioner. Good or bad, it wâs the law of his own 
choosing, and he must now abide by it. It is too late for him to ask 
this court or the district court to hold that thèse indictments were in fact 
and law remitted to the circuit court, and thus to oust the jurisdiction 
of the district court to prooeed with them. Aftèr listening to the in- 
génions argument of the learned counsel for the petitioner, I see no rea- 
son to change the vievvs which I expressed uponthis branch of the case 
in U. S. V. Haynes, 29 Fed. Rep. 691. It would be a disgrâce to the ad- 
ministration of the criminal law in the courts of the United States if a 
convicted criminal should be permitted to escape punishment by playing 
oflf one against the other in this absurd way, the jurisdictions of two 
courts, both of which hâve complète jurisdiction of the offense charged. 
2. There is nothing in the record of the district court to show that 
the petitioner waS not lawfuUy sentenced on both indictments. If the 
sentences had been to take effect one after the other, instead of together, 
they would still hâve been justified, so.far as anything appears to the 
contrary on the record, which is aU that is now before this court upon 
which to détermine the validity of the proceedings in the district court. 
The statute does not mean, as I understand its language, that an of- 
fender is liable only for offenses committed within the six calendar 
months immediately preceding the finding of the indictment, or within 
any other preceding six calendar months. The petitioner might hâve 
been lawfully tried and convicted on separate indictments, for as many 
distinct punishable violations of the statute, committed within différent 
periods of six calendar months, as that space of time is contained in the 
■whole period of the statute of limitations; and might hâve been lawfully 
sentenced to a term of imprisonment on each indictment sépara tely, the 
sentences to take effect together, or one after the other, as the court in 
pronouncing the judgments should direct. See In re Snow, 120 U. S. 
274, 7 Sup. et. Rep. 656. This section is obscure and somewhat difiB- 
cult to interpret, but it cannot possibly admit of any construction more 
favorable to the petitioner than this. Perhaps the true interprétation is 
one much less favorable. One of the indictments against the petitioner 
charged three offenses, and the other two. He was tried on both indict- 
ments, and a separate verdict of guilty given on each, without objection or 
exception comingfrom him. This shows conclusively that the évidence 
produced by the government at the trial proved the offenses charged in 
the two indictments to hâve been committed within différent periods of 
six calendar months. Otherwise the petitioner should hâve requested 
the court to instruct the jury to return but a single verdict; or, as two 
were retumed, he should hâve moved the court to set one or both of them 
aside. This does not appear to hâve been done, and it must be presumed 
that both verdicts were justified by the évidence before the jury. The 
trial of the two indictments together, with or without an order of con- 
solidation under section 1024, did not make them one indictment charg- 
ing a single offense, and therefore subjecting the petitioner to only one 
eçntence on both. The presumption is that the jury were properly in- 
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structed, and that both verdicts were properly rehdered. If the court 
below refused upon request to give instructions appropriate to the case 
before it, the petitioner's remedy was by bill of exceptions and writ of 
error. The case, in my judgnaent, is within the principle of Ex parte 
Bigdffw, 113 U. S. 328, 5 SaipiGt. Rep. 542, and Ex parte Harding, 120 
U. Si 782, 7 Sup. et. Rep. 780, and not within i that of In re Siiow, 
supra. See, also, Ex paré VRson, 114 U. S. 417, 5 Sup. Ct. Rep. 935. 
The case cannot be ref ried upon habetts corpus. 



List Pub. Co. v. Kelleb. 
(Cfircuit Court, S^D. 2feic York. April 13, 1887.) 

1. COPÏBIGHT— PiBACT'— DlBECTOBT. 

The law of copyright only reqijires a subséquent compiler of a directory to 
do for hiniself that which the flrst compiler has done. 
8. Samb — Original Sélection. ' 

Where the commercial value of two society directories dépends upon the 
judgment (jf the aqthors in the sélection of naçaes of persons of a certain 
social standing, each directpry is original to the estent that the sélection is 
original. 
8. Samb— PrftAOt. 

Where the compiler of such directory uses a previous directory of the same 
character, to save himself the trouble of ,m,aking an independent sélection of 
the persons listed, though only to à very limited exteht, he infringes the flrst 
■" CompiTér's copyright. 
4. Samb. ■;''■■ . ,.■: 

The later compiler may use the flrst compiler's book for the purpose of 
verifyini: the orthography of the names, or the correctness of the addresses, 
of the persons selected. ' ' 

B. Samb— EViDBNôB— OoMMbN Erboks. ■•> , 

Wherei, in the coippilation of. twp ^i-milar bocks, a close resemblance is the 
necessary conséquence of the use ofcommonmateriàls, the existence of the 
same érrorfe în the two publications is a presumption of piracy that can only 
be oveftSOmeby clear évidence to, the contrary. 
ti. Bamb— Injonction, 

The injunction to rçstrain thp infringement of one directory by another is 
limited to the extent to which thèy are identical. 

In Equityv BiU for injunction to restrain infringement of complain- 
ant's copyright. 

WaUace MùcFarland, for complainant. 
Edmund ' Wetmore, for défendant. 

Wallace, J. The parties are the proprietors and publishers of rival 
"society" directories, which purport to give the names and addresses of 
those persons in New York City who are supposed to be people of fash- 
ion. The complainant asserts that its copyrighted directory , " The List, " 
is infringed: by:the defendant's directory, the "Social Register," and has 
made a mption for a preliminary injunction. The question in the case 
is whether the défendant, in compiling;his directory, has done so by his 
own ■original 'labor, or whether, in order to spare himself time and e;?:-: 
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pense, hè has copied the liâmes and addresses given in the Social Ëegister 
from the List. If he has copied any part of the complainant's bock, he 
has infringed the copyright. He has no right to take, for the purposes 
of a rival publication, the results of the labor and expense incurred by 
the complainant, and thereby saye himself the labor and expense of work- 
ing out and arriving at thèse results by sorne independent road. Morm 
V. Ashbee, L. R. 7 Eq. 34. 

It was held in Kdly v. Morris, L. R. 1 Eq. 697, where the publication 
in eontroversy was a gênerai directory, thatthe only legitimate use which 
a subséquent compiler can make of a copyrighted directory already pub- 
lishedis for the purposeof verifyingthe côrreetness of the results reached 
by his own independent efiforts in obtaining information. 

In the latter case of Morris v. Wright, L. R. 5 Ch. App. 279, it was 
held that the subséquent compiler can use a directory previously pub- 
lished for the purposeof directing himself to thé persons fromwhomsuch 
information is obtained. 

No compiler of a book such as directories, guide-books, road-books, 
statistical tables, can acquire, by a copyright, a monopoly of the matter 
published; but the subséquent compiler must investigate for himself 
from the original sources of information which are open to aU. It has 
been said that, in the case of a road-book, he must count the mile-stones 
for himself, and in the case of a map of a newly-discovered island he 
must go through the whole process of triangulation, just as if he had 
never seen any former map; and, generally, he is not entitled to take one 
word of the information previously published without independently 
working out the matter for himself, and the only use he can legitimately 
make of a préviens publication is to verify his own calculations and re- 
sults when obtained. 

It is not necessary to adopt this statement unqualifiedly, but it issafe 
to saj that the compiler of a gênerai directory is not at liberty to copy 
any part, however small, of a previous directory, to save himself the 
trouble of coUecting the materials from original sources. Otherwise, as 
the matter of rival publications of this kind is identical, there would be 
practically no copyright in such a book. 

It is not necessary or rèasonable to apply so strict a rule to publica- 
tions like the présent. They are designed to provide a catalogue, in 
convenient form, of the names and addresses of a selected class of eligi- 
ble persons. They are original to the extent that the sélection is origi- 
nal. Their commercial value dépends upon the judgment and knowl- 
edge of the author respecting the social standing and Society relations of 
a limited claSs of the gênerai public. When the sélection is made, each 
compiler must of necessity reproduce the same names and addresses, so 
far as the sélections coïncide, and must arrange them in alphabetical or- 
der. The law of copyright only requires the subséquent compiler to do 
for himself that which the first compiler has done. The same sources 
of original information are open to each. Either of the présent parties 
could lawfuUy' use the gênerai city directory to obtain the correct ad- 
dresses of the selected persons; nor is it doubted that the défendant had 
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the right to use the complainant's book for the purpose of verifying the 
orthography of the names, or the correctness of the addresses, of the 
peraons selected. But if the défendant has used the List to save him- 
self the trouble of making an independent sélection or classification of 
the persons whose names àppear in the Social Register, although he 
may hâve done so only to a very limited extent, he has infringed the 
complainant's copyright. 

In a case like this, when a close resemblance is the necessary consé- 
quence of the use of commonmaterials, the existence of the same errors 
in the two publications affords one of the surest tests of copying. The 
improbability that both compilers would hâve made the same mistakes, 
if both had derived their information from independent sources, suggests 
such a cogent presumption of copying by the later compiler from the 
iirst that it can be overcome only by clear évidence to the contrary. 
Mawman v. Tegg, 2 Russ. 393; Spiers v. Brown, 31 Law T. 16; Laivreiice 
V. Dana, 2 Amer. Law T. (N. S.) 402. 

The complainant relies upon this criterion hère. The List contains a 
sélection of about 6,000 names and addresses of persons residing in New 
York city out of the 313,000 names which appear in the gênerai cify 
directory. The Social Register contains about 3,500 names and ad- 
dresses of persons residing in New York city, and of this number over 
2,800 appear in the List. The fact that 2,800 of the names and ad- 
dresses in the defendant's book originally appeared in the complainant's 
book would, standing alone, be quite inconciusive. But when it is shown 
that 39 errors in complainant's book, consisting of misprints, erroneous 
addresses, insertion of names of persons who neverexisted, and insertions 
of names of deceased persons, are reproduced in the defendant's book, 
although it was not published until more than a year after the complain- 
ant's book was published, a strong presumptive case of piracy is made 
out. 

The dépositions on the part of the défendant are addressed in part to 
an explanation of his reproduction of thèse errors consistently witb the 
theory that they were not copied from the complainant's book. Thèse 
dépositions hâve been carefully read and considered, and the conclusion 
has been reluctantly reached that the explanation is inadéquate. It will 
not be profitable to analyze the dépositions. It suffices to state that the 
case for the complainant is such as to call for a fuU and explicit vindi- 
cation on the part of the défendant. If it is true that his directory was 
prepared from several private visiting lists furnished to Ashmore for the 
purpose, thèse lists should bave been produced or their non-production 
accounted for; and, if they coùld not be produced, corroborative testi- 
mony of their existence, the sources from which they were obtained, and 
their contents should bave been adduced. It may be that the presump- 
tion which at présent must prevail will be overthrown by the proofs at 
the final hearing of the cause, but, as the case now appears, the com- 
plainant is entitled to an injunction. The injunction will be limited to 
the extent to which the defendant's book is identiçal with the complain- 
ant's book. 
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International Tooth Crown Ce. v. Richmond and others. 
{Oirouit Court, L. Oonneeiieui. February 21, 1887.) 

1. Patents fok Inventions — Patentabilitt— Invention. 

An improved method ot inserting and supporting artiâcial teeth, whereby 
lormer unBuccessful methods are altered, and a succesBful f orm of attach- 
ment supplied, is an invention a patent for which will be sustained, althou^h 
the former methods, and the failure of the same, may hâve pointed out the 
■way, and been utilized for perf ecting the Improvement. 

2. Same— Application— Abandonment. 

Where an application for a patent is refused, and a controversy thereupon 
ensues with the oflBcials of the patent-office with respect to the same, in which 
the examiner suggests that instead of a reconsideration, and approval of 
an amended application, a new application be made, with certain modifica- 
tions, and a new application is accordingly filed, diSering from the flrst in 
the omission of -superfluous matter, and changing tUe description in some 
particulars, and a patent is thereupon granted, such new application will be 
regarded as a more convenient way of prosecuting the flrst, and the two con- 
sidered as parts of a continuons proceeding. Eence the allégation of two 
years' public use in contesting the patent will be referred to the date of the 
flrst application, and not the second. 
8. Same — Patentabiuty— Mechanical Skill. 

■Where a method of making and inserting artiâcial topth crowns is practiced 
and demonstrated foryears, a mère mechanical change in such method, which 
has no patentable novelty in itself, is not an invention for which a patent 
will be sustained. 

In Equity. Bill for injunction to restrain infringement of letters pat- 
ent, and for accounting. 

LHckerson & Dicherson, for complainants. 

/. Kimberly Beach and S. J. Gordon, for défendants. 

Before Wallaoe and Shipman, JJ. 

Wallace, J. Thecomplainant is the owner of four patents, relating 
to improvements in the dental art, ail of which are alleged to be infringed 
by the défendants. This suit is brought for an injunction and account- 
ing. The first of the patents in suit was granted to James E. Low, 
March 15, 1881, upon^an application filed December 20, 1880. The 
subject is an improvement in dentistry, whereby artificial dental sur- 
faces may be permanently fixed in the niouth in place of lost teeth, with- 
out the use of plates or other means of deriving support from the gum 
beneath the artificial dentition. The patentée refers in his spécification 
to the pre-exiating state of the art as foUows: 

"Heretofore artificial teeth hâve invariably been supported entirely by the 
gum, and usually upon a plate fitted to the gum, and, in the case of upper 
teeth, to the roof of the mouth. Clasps or attachments to the adjacent teeth 
hâve been employed for the lower jaw to retain the artificial teeth in proper 
relation to the adjacent teeth, but said attachments hâve never been designed 
or adapted to Siistain the pressure upon the artificial teeth in mastication with- 
out aid from thie gum. The use of plates or other methods of suppofting the 
artificial teeth by the gum is highly objectionable, because — First, they neces- 
sarily cover the eutaneous surfaces which health requires should beuncov- 
ered; second, they occupy a space within the mouth, and are uncomfortable; 
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third, tliey requîre fréquent removal for the purpose of beiHg cleansed ; fourth, 
they acc.umujate offensive matter next the skin, and tberefpre promote disease. 
The usé of clasps to retain tlié teeth, with very small supporting plates, has 
very generally been abandoned for the upper jaw, beçause the injury to the 
teeth by the clasp Is supposed to be more objectionable than the discomfort 
and other disadvantages attending the use of the suction plate." 

He> points oùt the gênerai advantagesof his invention as follows: 
"Ail the. objections to the présence of artiflci al dentition mentioned above 
are bbyiated by mj' improvement, whjch leaves the cutaneous surfaces un- 
covered, and supports the artiflcial dentition by its attachmént tothe adjacent 
natural teeth, and the same method of attachmént is equally applicable to both 
the upper and lower jaw." 

The gênerai description of his improved method is as. follows: 
"A band of gold, or qther suitable métal, is flrst prepared, and accurately 
fltted around the tooth adjacent to the vacant spaçes to bé supplied with an 
artiflcial tooth. This band is flrmjy secured in place by cépient, which effect- 
ually exeludés ,Water or the fluids of the mouth, and is thus permanently at- 
tached to the tooth, so that it cannot be removed without an opération directly 
for that purpose, It is sometimes sufflcient to prépare one of the adjacent 
teeth in this way ; but, generally, it is désirable to prépare the adjacent teeth 
on each sid,e of the vacant spaee. It will always be advisable to do 80 if the 
vacant place is to be bccupied With more than one tooth. The artiflcial block 
to fill this vacaat place may comprise one or more teeth, as the case may re- 
quire, and, if désired, may be nioulded in a single block. The lower surface 
adjacent to the gum is eut away at the back, and only descends to contact 
with the gum alpng its front edge, sp as to prevent the appearance of an open 
space betweén tiie artiflcial teeth and the gum. The artiflcial block is pro- 
vided with protecting lugs or pins of suitable métal, and may thereby per- 
manently be secured by screws or otherwise to the permanently flxed bands 
around the adjacent.flxed natural teeth. The small area covered bythe bases 
of the artiflcial teeth, and its non-contact with or pressure upon the gum, 
renders the déposition of secreted or foreign matter from the food unlikely, 
and easily removable with the brush, or by water forced under the artiflcial 
tééth in the process of rinsing the mouth. It sometimes happens that a tooth 
bas elongated to such an exteht that there is not space between its crown and 
the opposite gum for the insertion of a regular tooth, and in such a case as 
that I sometimes supply an artiflcial dental surface, composed of one or more 
metallic bars, extending from one permanent tooth, to the next, and secured 
at their end to the band." 

The spécification states that the patentée does not propose to limit 
himself to the détails as shown in his spécification and drawings, but 
considers that his invention includes " the permanent attachmént of arti- 
ficial teeth by securing thehi to continuous bands permanently attached 
to adjoining teeth supported upon natural roots, and supporting said ar- 
tiflcial teeth by said attachments, without dependenee upon the gum be- 
neath said ârtifiicial tooth," 

The claims of thé patent are as follows : 

"(1) The herein-described method of inserting and supporting artiflcial 
teeth, which eonsists in attaching said artiflcial teeth to continuous bands 
fltted and cemented to the adjoining permanent tooth, whereby said artiflcial 
teeth are supported by said permanent teeth without dependenee upon the 
gum beneath. (2) An artiflcial tooth eut away at the back, so as not to pre- 
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sent any contact with the guflii exeept along its front lower edge, and sup- 
ported by çigid attachment to.one or raore adjoining permanent teeth, snb- 
Btantially as and for the purpose sçt forth." 

It is entirely clear that the. invention described in the patent was not 
only new and useful, but was an improvemènt in the dental art of con- 
sidérable merit. The foriner methods of supporting artificial teeth re- 
ferrèd to in the patent were kiot designed to secure a permanent attach- 
ment of the artificial teeth to the natural teeth, but were intended to 
secure a removable attachnient; the theory of many dentists being that 
a rigid attachtoent was undësirable and impracticable, as uncleanly, and 
also as liable to produce inflammation of the natural teeth . The methods 
\Vhich had been employed to secure a permanent or rigid attaohnaent of 
the artificial to the natural teeth were well calculated to excite the dis- 
ttust and opposition of intelligent dentists. One of thèse is described in 
an article of which W. H. H. Eliot was the author, published inMarch, 
18:44, iii thé American Journal of Dental Science. This describes an 
àttificiàl : d^ture consisting of three teeth fastened upon a.baeking of 
ïhetal. Tfaê extrême. teethyor the ones at each end of the artificial dent- 
ure, are proVided each with a pin. Thèse pins are to go into holes drilled 
in the pifepared roots of natural teeth, and in this way the denture is to 
bë held iri place. A slight bearing surface is formed by plates which are 
to bear tipon the smooth ends of tlie natural roots remaining in the gum. 
This denture simply consists of teeth held in by pivots, and oonnect'ed 
by a bar or baeking of métal. Another of thèse methods is described in 
the United States patent to Benjamin J. Bing of .January 23, 1871. This 
method Consists in attachirig artificial teeth to metallic bars, which bars 
at either end aïe to be secured to natural teeth by fOrming cavities iû the 
natural teeth, inserting the ends of the bars in the cavities, and then fiU- 
îng the cavities with gold. 

The objection to the use of plates or other methods of supporting the 
artificial teeth by the gum are sufiiciently pointed out in the patent, and 
the objections to methods like those of Eliot and Bing for supporting the 
artificial teeth by a permanent attachment to natural teeth, or the roots 
of such teeth, are obvions. Where pivots are inserted in the teeth to se- 
cure a rigid attachment, as in the Eliot method, they become loosened 
in the process of mastication, and the teèth are liable to be split by, side^ 
wise wrench or motion. Such methods as Bing's tends to the destruction 
of the adjacent natural teeth, the strain and motion in mastication loosen- 
ing the métal fiUings, and requiring a reattachment of the denture from 
time to time, to the increaising injury of the natural teeth. 

By the method of the patent, a plate is dispensed With when some 
natural teeth remain, and, instead of the artificial teeth being loosely 
clâsped to the adjacent natural teeth, they are attached with strength 
and permanency, and are not forced into contact with the gum during 
the strain of mastication. By being firmly fixed upon bands ôf métal 
secured rigidly and permanently, by cernent or otherwise, upon the ad- 
jacent natural teeth which they surround, the denture bas an easy and 
efficient bearing, the gùm éscapes injury; ànd the strain of mastication 
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is transferred to the natural teeth. When the artificial teeth ernployed 
hâve their surface adjacent to the gum eut away at the back, and only 
descend to contact with the gum along the front edge, another advantage 
results; because the small area povered by the bases of the teeth pre- 
cludes such an accumulation of food or other foreign matter between the 
gum and the denture as cannot be readily removed. It is not contested 
that Low Wfts the ûrst to devise and perfect the improvement described 
in the patent; but it is urged that, in view of the prior state of the art, 
as described by the publications referred to, and as also described by the 
publications of Lintott, Scott, Fowell, and others, the improvement of 
Low did not in volve invention. The références to the publications of 
Lintott, Scott, and Fowell are not of sufficient importance to require 
comment. Undoubtedly Low was materially assisted in perfecting his 
invention by his observations of the artificial crown of Dr. Richmond, 
and it is, not unlikely that the invention dérives its chief value from its 
adaptability to use with the Richmond crown. It may not bave in- 
volved a high order of inventive faculty to work out the conception, by 
Connecting such crowng by a bar or, bridge bearing an axtificial tooth or 
teeth, Nevertheless, the fact remains that Dr. Low was the first to ac- 
complisb succiçssfully what skillful dentists like Dr. Rich did not believe 
to be practicable, a,nd to demonstrate how the objections which were 
supposed to be so serions, to the method of rigid attachment could be 
obviated. It is not diflScuit, after the fact, to show by argument how 
simple the achievement was, and, by aggregating ail the failures of others, 
to point out the plain and easy road to success. This is the wisdom 
after the event that often confutes invention, and levels it to the plane 
of mère mechanical skill. The ingénions argument in this case bas not 
satisfied us that there was no invention in the improvement of Low. 

The défense is relied on that the invention had been in public use for 
more than two years before the application for the patent. The proofs 
show that opérations were performed; by Low during the latter part of 
the year 1877, in which he inserted the dentureis of the patent in the 
mouths of patients. As the application upon which the patent was 
granted was not filed until December 20, 1880, the défense would be 
established were it not for the fact that Low had made an application 
which was filed in the patent-office January 6, 1879, which had never 
been abandoned, for substantially the same invention. That application 
contained some matters foreign to the subject of the second application, 
but, so far as it related to the inventions covered by the claims of the 
patent, it did not differ from the second application, except in a single 
particular. The spécifications of the patent states that non-contact of 
the artificial tooth or denture carriéd by the bridge with the gum, or the 
absence of pressure upon the gum, is one of the advantages of the inven- 
tion; while it was stated in the first application to be neceFsary "to care- 
fully fit the base of the tooth or block to be inserted to the jaw, and, 
when secured, it should be so pressed down as to leave no space beneath 
it for the admission of food." The statement in the first application is 
not inconsistent with the method of the patent, which consists in attach- 
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ing the artificial tooth or the denture to babds, and supporting them by 
thé adjoining permanent teeth, "without dependence upon thé gum be- 
neath." So lohg as this essential feature of the invention is retained, it 
is quite immaterial whether the artificial dentition "is so pressed down as 
to leave no space beneath it for the admission of food," in the language 
of the spécification, or whether it is in positive non-contact with the gum. 
When the artificial denture is in non-contact with the gum, cleanliness 
is facilitated, and the suggestion which was first made in the second ap- 
plication was therefore a useful ône. But it did not change the inven- 
tion in essentials. Although the tooth or denture is pressed down so close 
to the jaw that food cannot lodge between itand the gum, it is still sup- 
ported by the adjoining tooth or teeth, and not by the gum. As was 
Stated in the first application, "the yielding surface on which it rests will 
readily conform to the tooth or block, and any pain at first induced by the 
pressure will disappear." 

There is nothing to indicate that Low intended to abandon his first ap- 
plication. His application was refused, correspondence ensued with the 
patent-office, and finally Low made a personal visitto the ofiSce, had an in- 
terview with the examiner, and convinced the examiner that the invention 
Avhich was the subject of the application was meritorious and novel, and 
one for which he was entitled to a patent. During the controversy with 
the patent-otfice various interpolations had been made in the first appli- 
cation, and the examiner suggested that Low had better make a new ap- 
plication, and thereupon the second application was drawn up. So far 
as relates to the présent invention, tlie new application differed irora the 
first merely in omitting some superfluous mattérs, and in changing the de- 
scription in référence to the character of the contact between the denture 
and the gum. There was no act on the part of Low which was équiva- 
lent to a withdrawal of his first application, or to an acquiescence in its 
rejection. He merely ma,de a new application as a more convenient way 
of presenting the original application for the final action of the oâice, 
after he had been assured that the rejection of his first application would 
be reconsidered,aud a patent wOdld be granted for the présent invention. 
Both applications are to be considered as parts of one continuons pro- 
ceeding, and the two years within which the invention could not be pub- 
licly used without invalidating the patent did not begin to run until Janu- 
ary 9, 1879. Godfrey v. Eames, 1 Wall. 317; Smith v. Goodyear, etc., Oo., 
93 U. S. 600; Graham v. Geneva Lake, etc., Go., 11 Fed. Rep. 138. 

The second claim includes, with the éléments of the first class, the 
features of a tooth eut away at the back. Thus construed, the défend- 
ants infringe both claims of this patent. 

The neXt patent in suit which may be most conveniently considered 
is No, 277,941, granted May 22, 1883, to Cassius M. Richmond, as- 
signor, etc. The application for this patent was filed December 1,1882. 
This patent is for the invention known in the dental profession as the 
"Richmond Tooth Crown." A patent was granted to Richmond dated 
February 10, 1880, for an artificial tooth crown, and the présent inven- 
tion is said to be for an improvement upon the tooth crown therein de- 
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scribed; but il is in fact fora radically différent tooth crown. The in- 
vention relates to an improved method or device for attàching suçh prown 
tO the roots or stumps of natural teeth remaining in the mouth, the ob- 
ject being to provide an artificial crown of improved construction, to be 
adjusted and secured to the root of the natural tooth in. a permanent, 
practical, and artistio manner, so that the tooth, whenfinished, will pré- 
sent a natural appearance, and be capable of the same service as a sound 
natural tooth . After the natural root or stump bas been eut off or ground 
preferably on a level with the gum, and a hole is drilled therein into 
which a pin is to be subsequently inserted, a raetallic ferrule is then 
fitted upon and shaped to the prepared root of the tooth. A suitable 
crown is then selected to be apphed.to the root; color, size, and shape 
being consulted in order to make it conform in appearance to, and as a 
sul?stitute for, a natural tooth. ; The artificial crown isprovided with a 
metallic back or attachmènt, which bas holes through it .to allow the 
passage ofthe pins, which are firrnly imbedded into porcelain. The 
root and crown having been so prepared, the crown is placed in position, 
and attached to the ferrule by wax sufficiently to hold the crown firmly 
in position to allow of the removal of the ferrule. Then a suitable pin, 
designed to be inserted in the holc; drilled in the root, is embedded in 
the wax. The prepared crown is then invested or protected by a suit- 
able cover of marble dust and^ plaster, leaving the wax portion exposed. 
This investiture will hold the pa,rts in the position which they are to 
occupy when placed in the mouth. The wax is then melted from the 
pin and OTown, and replaced by a. suitable gold solder, which may be 
blown in a blow-pipe, and fused around the pin. This solder wUl unité 
with the pin extending into the root, the ferrule, thepin extending into 
the porcelain, and the porcelain backing, making a solid métal baoking 
to the crown, and firmly holding ail the parts together. The prepared 
crown is then slipped upon the prepared root, and cemented thereon; 
the ferrule, when placed in position, projecting along the very margin 
of the gum sufl&ciently to protect the root from decay, and to conceal 
the ferrule from view. The spécification contains the following state- 
ment; 

"It will be seenthat when this denture is applied to a root, the end of the- 
root is entirely protected from the injurious action of the iluids of the mouth, 
and is hermçtically sealed, being covered by a closed cap. This inclosing cap 
is of the greàtest importance, because otherwise decay must necessarily take 
place byreasonlof the action ofthe fluids ofthe mouth on the exposed dentine, 
and the denture would become useless. By this arrangement, therefore, both 
the end of the root, and so muçh of the same as might otlierwise be exposed to 
the fluida of the mouth, are hermetically sealed, and the root is thus protected 
from the injurions efEect which would otherwise resuit from the action of the 
fluids. It is obvious that this part of my invention, namely, the ^ealing cap 
on the end of fhe root, may be, used with other kinds of dentures and other 
arrangements of artificial crowns besides those shown herein, and that, when 
properly applied, the root is completely protected. As shown in figures 2, 4, 
and 7, the flange of the cap should project beneath the gum, and allow the gum 
to extend to the porcelain crown. The freedom of the gum from permanent 
attachmènt with the end of the root allows this band to be placed in position 
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witliout causiiig irritation. I,do npt limit myself to the précise method of 
attaching this inclosing cap to the root, as other methods might be employed; 
but the one hère shown is the simplest knownto me. The caps hereinbeforo 
described are so constructed, as set forth, as to cover and inclose the prepared 
end of the root, -wholly excluding thè juices of the moûth therefrom, and pre- 
venting the decay that wbuld otherwise resuit." 

The claims of the patent are as foUows: 

" (1) The combination of a prepared root, having its natural terminal contour 
near the margin of the gum, with an inclosing cap attached thereto for sup- 
porting an artificlal denture, substantially as described. (2) The combina' 
tion of a prepared root, having its natural terminal contour near the margin 
of the gum, with an inclosing cap attached thereto, and with an artiflcial 
pol-celain or other crown supported by said cap, substantially as described. 

(3) The combination of a prepared root, having its natural terminal contour 
near the margin of the gum, with an inclosing cap attached thereto, the said 
cap being attached to the root by a pin or suitable ^ttaching contrivance pass- 
ing upward, and into a suitable cavity in the root, substantially as described. 

(4) The combination of a tooth crown, a metalltc backing soldered to said 
. crown, and a pin firmly soldered to said artiflcial backing, and secured to and 

passing through a ferrule adâpted to surround the root, substantially as de- 
scribed. (5) The combination ofthe crown, G.provided with suitable attach- 
ing pins, E, the backing plate, D, and the metallie backing, N, united to fer- 
rule, B, and pin, Z, substantially as described. (6) The combination oftlie 
crown. G, metallic backing, N, united to protectiiig plate, D, and pin, Z, th'e 
root, Â, and cernent, J, uniting the pin, Z, to the root, substantially as de- 
scribed.' ' 

It is net open to doubt that this patent describes an invention in den- 
tistry of the greatest utility and value. The invention enables an arti- 
flcial tooth to be placed upon a natural root, which can only be distin- 
guished from the natural tooth by the most critical examination, which 
is as serviceable while it lasts as a natural tooth, and which is very du- 
rable. The Richmond crown not only supplies the place of a natural 
tooth for the purposes of use, so as to be a perfeçt substitute for a lost 
tooth, but it can be go artistically made as in many instances to be an 
improveinent in appearance upon the natural tooth. Nevertheless, if tbe 
patent can be sustained as valid to any extent, it can only be upheld 
by placing a very narrow limitation upon the claims. 

Without referring, at présent, to the prior state of the art at the time 
Dr. Richmond conceived the inventions of the patent in 1880, and of 
the preseiït patent, it suffices to say that everything which is the sub- 
ject of the fourth, fifth, and sixth claims of the présent patent had bee^ 
in prior public use for more than two years prior to the application for 
the patent, and was public property prior to the year 1880; and, if the 
remaining claims are valid, it is only because an inclosing cap, by which 
the end of the root is hermetically sealed, andihus protected from the 
action of the fluids of the mouth, is an élément of each claim. The in- 
ventor himself had abandoned ail the rest of bis invention to the public. 
As early as in Deceraber, 1876, Dr. Richmond had inserted a denture 
in the mouth of a pa,tient in San Francisco involving the principle of 
the patent. That dentijre differed from the artiflcial tooth cro^wn of the 
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;|)ateilt ônly because the indbsiiig ïerrUle or band was not a cap which 
icoviçréd .|;he end pf the roôt, and did iiÔt extend so far tinder the gum of 
thç patient as to whoUy conceal ihe gold surface. The denture, as then 
inserted by .him, was a complète practical success, and, so far as is 
known, still remains in use in the mouth of the patient. In the years 
1878 and 1879 Dr. Richmond practiced the invention extensively in 
many of the large cities of the United States, and demonstrated to hun- 
drëds pf dëntists in public cllniés and private practice the method of 
prepâ^ring and inserting bis artificial tooth crowns. The method was 
practiced with différences pf détail, but waâ alwayathe same in essen- 
tials. j The ropt was,always;prepareçl in the way pointed out in the 
patent, and the denture always consisted of a ferrule or band accurately 
fitted to surround the root, to which was soldered a crown with a por- 
celain front, having a pin extending into'the root, the whole being ce- 
mented on the root in one pièce. Sometimes a loose fioor of platinum 
or gold was packed inside the bàhd, behind the backingof the porcelain 
front, so as to make a floor fl,bove the solder when the crown waa in- 
vested in position, and the solder blown in; and sometimes, instead of 
a loose floor^ a half floor was joined to the band, extending partly over 
the end of the root, fprtning a cap embracing part of the exposed end of 
the root, a,nd tïie solder was theri blowii in under this cap. When made 
.in either of thèse ways, the denture consisted of a porcelain tooth, at- 
tached to a ring of gold at its upper part, and, whère the porcelain it- 
self met the ring, there was no solid floor to the ring, but the porcelain 
itself impînged upon the ring. 

Among those to whom Dr. Richmond taught the invention was Dr. 
Gaylord; a dentist, one of the défendants in this cause. Two original 
dentures màde by Dr. Gaylord, and inserted in the mouths of patients, 
one in AprU, 1879, and other in May 1879, bave been produced in évi- 
dence, and idëntifîed; and the fact that thèse tooth crowns were made 
and inserted àt those dates, àhd were practical and successful opérations, 
aiid that, with à single exception, both were in ail respects the tooth 
crowns of the patent,' inserted accordîng to the method of the patent, is 
clearly establishéd. It is concedéd by the expert for the complainant 
that if thèse dentures had been made with a ring or ferrule, having a 
.'bopiplete floor embracing the exposed end of the root, they would be the 
tooth crowns of the patent. One of them bas a half floor of platinum 
back of the porcelain, under the ring, intended to partially inclose the 
exposed end of thë root, and the other basa partial floor, made of loose 
gold foil, stùfféd behind the porcelain, before the solder was flowed 
through the back of the crown. It is insisted that when the crown is 
constructed'în- this way it does nôt hâve the inclosing cap of the patent, 
and consequëntly. the end of the robt is not hermetically sealed. The 
controversy as to this patent is thus narrowed to the question whether 
"the substitution of a coniplete floor over the end of the ferrule, so as to 
wholly incloisé thé ehd of the naturai rootj in the place of a partial floor, 
învolves sùffièient invention to sustâin the patent. 

It is tP be obserVed tiiat in one sensé the end of the root is hermetic- 
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ally sealed according to the lïiethod of the patent, wliether covered with 
the closed cap or not. The spécification states that the prepared crown 
is slipped upon the prepared root, and cemented thereto. As the inven- 
tion was practiced by Dr. Eichmond from 1876, enough cernent was 
placed inside the recess of the prepared crown to exude at the margin of 
the gum, when the crown was forced on the root, to fill up the space, 
and to maké a solid contact, when hard, between the root at ail the parts 
exposed and the crown beneath and the ring surrounding the root. The 
cernent not only serves to hold the crown firmly in its place upon the 
root, but formsa hermetically sçaled inolosure of the root. 

But it is insisted by the experts for the complainant, and by some of 
the witnesses who hâve applied the invention practically, that, unless 
the ringhas a solid metallic floor, the porcelain where it joins the ring 
cannot be so closely united that the juices of the mouth wOl not enter at 
the joint; thàt the solder flowed in behind the porcelain wUl not effect- 
ualiy close thîs joint; and that in conséquence the cernent inclosing the 
root will be soon dissolved, and destroyed by the sécrétions of the 
moufe. It is alleged that, if the minutest hole or perforation is left in 
the floor of the inclosing cap,, the cément is exposçd to the sécrétions; 
that the sécrétions of differeiit mouths vary wonderfully in their de- 
structive action; and that while in some cases the cernent might reaist for 
years, inothers it would fail speedily ; and thus that the practical value 
of the invention dépends mostijjaterially upon the inclosing cap. 

Inasmuch as Dr. Eichmond had for years been practicing the in- 
vention without a closed cap, and introducing his artiûciaî crown every- 
where tO' the profession ^s a perfect substitute, when inserted upon a 
natural root, for the natural tooth, it may be doubted whether the 
mechanical change of covering the ring with a solid floor, thereby con- 
verting it into a cap, was introduced by him so much for its utility as 
it was. for: the purpose of suggesting novelty, and enabling him, and 
those with whom he had become engaged, to obtain a patent. The 
-diange was not made until pthers had, become pecuniarÛy interested 
with: Dr. Eichmond in his inventions. Then it was suggested that the 
Teasori of the failure of several crowns which had ,bepn inserted for patients 
"was that they were defeçtive because they were ppen at the end of the 
cap inclosing the end of the root at the point ,where the porcelain came 
in contact with the cap. Thereupon the closed cap was adopted. No 
experiments were apparently necessary, but the dçfect was remedied as 
soon as it was suggested. It is testified that the effect of this change 
was greatly to increase the strengtb of the artificial crown, and àssist in 
protecting the root from the leyerage of the pin by latéral pressure, as 
well alsoias to protect more efiSciently the cernent from the action oî the 
sécrétions of the mouth. On the other hand, the testimony ihdicates 
that, since the closed cap bas been adopted, it is not exclusively used by 
those who are authorized to practice the invention undèr the patentées; 
and, althpugh it is perhaps generally preferred, the impression left by 
the proofs is that there is considérable exaggeration in the opinion that 
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attrïbutes to the closed cap the peculiar ef&cacy which has been assigned 
to it. 

If Dr. Richmond had been the flrst to make a closed cap for a use 
oognatè tô that to which it was applied by Mm, the question whether 
there was ahy invention in making the change mightberesolved: in favor 
of thé cônî'plainant. But it was not new in the art to use a closed cap 
in prdér to hèrmétically ihclôse the robt of a tooth. This sufficiently 
appears by référence to a publication in the Missouri Dental Journal, in 
1869, ôî the opération of Dr.' Morrison. That publication describes an 
opération \ï\ which a gôld cap îs j&tted upon the root of a lost or decayed 
tooth, so âs'to \be adjusted accurately to the remaining portions of the 
tooth, and niade to correspond- in Configuration with the original tooth. 
Thé càp is fiUed with a thin paste of cernent, and pressed to its place. 
Upoh the root, the superfluous èfetnent being crowded oiit at the mar- 
gin of the giim where' the cap' extends quite to the alveolus. Another 
instance of. the tiste of caps haViïig' A tight métal floor to be inserted on 
thfe naturâl î"6dts of teeth, and havîng a porcelain tooth crown soldered 
on the cap, îs disclosed in the patent granted February 3, 1881, to John 
B. Beers, foi" ah improvement in artificial crowns for teeth. In view of 
thbse références aibne, it miist be held that there was no invention in 
making ' tlie chiange which was effected by Dr. Richmond in the fall of 
1881, by substitnting the closed cap in the place of the cap with a par- 
tial flobr, or without a solid floor. Ali that Richmond did was to dose 
;the bahd or ferruleWith a bottom of gold, and build up his artificial 
Crown upon it,. and the way to do this had been already pointed out. 

The patent, cànnotbe sustained upon the theory that Dr. Richmond 
was experimenting with and iniprovin^ his method of making and in- 
serting artificial tooth crowhs during the time intervening between his 
'operatibh in. San Fransisco, în 1876, until at last, with the change to 
the closed cap made by hira in the fall of 1881, he succeeded in perfect- 
ing an invention which up to that time had been inchoate or incomplète. 
During ail this period he had been dèmonstrating and practicing thein- 
yentjon in public to dentists throughout the United States, and in his 
pr;ivate practice, with ail the variations ofmechanical détail. Those to 
whbmhe tau'ght his method, for compensation, bought their instruction 
in brder to practice the invention în their profession. They did prac- 
tice it, and it was pUt into successful use în ail parts of the country ; and it is 
now too lâte to deprive the public bf what became rightfuUy theirs, by 
stïpplementing to the invention a merë matter of mechanical improvement 
which in itself had no patentable noveJty. 

";' The third patent in Suit is No. 277,933, granted May 22, 1883, to 
Alvan S. Richmond, assignor, etc. j for an artificial denture. It is sufH- 
bîeht to'say bf this patent that, in view of the inventions of Dr. C. M. 
Richmoiid and' Dr. Low,the first' and third claims émbrace nothing 
which in vol <7 es invention, and that carrying the métal of the bridge un- 
dèr the wearihg surface of the porcelain does not inlpart patentable 
cbaràciër to the third claim» 
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At the hearing of the cause we indicated sufficiently the reasons for 
considering the fourth patent, uponwhich the suit was brought, invalid 
for want of novelty, and it is unnecessary to enlarge upon them now. 

A decree is ordered for an injunction and an accounting as to the first 
of the patents in suit. As to the others, the bill is dismissed. Heither 
party is awarded costs. 
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RUBBEB Ck). 
{Oireilîi Court, a. D. NeiB York. April 13, 1887.) 

1. PatbwTs fok Inventions— Novbltt — Design — Bubbes Mats. 

It is not noT«lty whlch ■will sustain a design patent to transfer to rabber, 
or to a ruj)lt)er mat, an eflect. or. impression to the eye which bas been pro- 
duÈed upon other materiaïs or articles by cpntrast or variation of li^t and 
sbade. , 1 , 

i. Saub. 

Where such a patent is merely an attempt to securé to the çatentee a mon- 
opoly of ail oraamentation upon rubber mats, by which variations of light 
and shade are produced by a séries of ridges and dépressions, without regard 
to àny particular arrangement or cbaracteristics Of the Unes, ezcept that they 
are to beparallel, the patent is invalid. 

In Équity. On demurrer to bîll for infringement of letters patent. 
W. H. L. Lee, for complainant. 
Arthur V. BrUsen, for défendant. 

WalIiACE, J. It is insisted by demurrer to the bîll that the patent 
sued upon is invalid upon its face for want of novelty. In determining 
the question, the court can only consider such familiarfacts as fall within 
the category of those things of which judicial notice wiU be taken. The 
patent is for a "design for a rubber mat." The patentée states iti the 
description that, "in accordance with the design, the mat gives, under 
the light, diflferent eiBects, according to the relative position of the person 
looMng at it. If the person cihanges bis position continuously , the efifects 
are kaleidoscopic in character. In some cases moire effects like those of 
moire or watered silk, but generally mosaic effects, are produced. Stere- 
oscopic effects-also, or the appearance of a solid body or géométrie figure, 
may at times be given to the mat, and, under proper conditions, an ap- 
pearance of a dépression may be presented. The design consista in par- 
allel Unes of corrugations, dépressions, or ridges, arranged to produce the 
effects as above indicated. I may divide the mat by a number of im- 
aginary Unes, representing a projection of any geometrical figure, and in 
each of the sections so formed make parallel corrugations or alterùate 
ridges and élévations, the différent sets of corrugations making with each 
other the proper angle to give the effects sought for. To give the Tnmre 
effects, I usually make the ridges and dépressions undulating, while main- 
v.SOf.iio.IO— 50 



78'6 • . FEDERAI- EEPOETEE. 

taining the parallel position with relation to each other, . I désire, there- 
fore, to hâve it understood tbat I do not intend to limit the design to 
parallel corrugations, which are straight throughout any considérable por- 
tion of their length, but that it ineludes the undulating ridges and de- 
pressions, or other disposition or formation in which the corrugations 
alter their direction irregularly, or in which they may^be straight for a 
certain distance, and then formed in undulations, and that it ineludes 
the corrugations arranged in çoncentric circles, in spirals, in zigzags, or 
according to any desired figure." 

The claims are as folio ws: 

"(1) A design for a rubber mat, consisting of éorrugations, dépressions, 
or ridges, in parallel lines, combined or arranged relatively, substantially as 
described, to produce variegated, kaieïdoscopic, moire, stereoscopie, or simi- 
lar effects, substantially.as set forth. (2) A design for a rubber mat, eon- 
sisting of a séries of parallel corrugations, dépressions, or ridges, the lines of 
the said corrugations being deâected at one or more points, substantially as 
set forthL i (S) A design for a rubber mat, consisting of a séries of parallel 
corrugationrf, dépressions, or ridges, arranged in sections, the gênerai line of 
direction cff thè corrugations In one section making angles With or being de- 
flected to meet those of the corrugations in the contiguous or other sections, 
substantially as described." :. , r . 

.The patent is an attempt to secure to the patentée a monopoly of a]^ 
ornament^.^i'ôfl: ùpon rubher inats'by which variations of light and shade 
are produced by a séries of ridges and dépressions, without regard to 
any particular arrangement or characteristics of the lines, except that 
they are :tO)^be^pa^allel. Although there is an illustration in the drâw- 
ing, and although each claim is for a design "substantially as described," 
the language of the spécification is carefully expressed so as not to re- 
strict the claims to the design shown in the drawing, but so that the 
first claim shdJl includô every variéty, which can b'e produced by the ar- 
rangement o£ icorrugations, dépressions, or ridges in parallel lines; the 
second, ail obtainable wheh by the arrangement the corrugations are de- 
flected; and the third, ail obtainable when, by the arrangement of cor- 
rugations in sections, those of one section make an aa^e with those in 
the contiguous or other sections. ? 

It was not new to produce contrasts and variations in light and shade, 
or stereoscopie effects, by dépressions or elevationsini the surface ofma- 
terials. It was old to do this by arranging them in'parallel lines as is 
wooil, plaster, and corduroy cloth. It is not novelty which wiU sus- 
tain a design patent to transfer to rubber, or to a rubber mat, an effect 
or impression to the eye which hàs been produced uponother materials 
or articles by contrast or variation of light and shade. The design of 
this patent is not new, unléss it embodies a new impression or efiect 
produced by an arrangement or configuration of lines which introduces 
new éléments of color or form. This is not claimed. 

None of the claims can be limited to a design which produces any 
definite or concrète impression to the eye. 

The demurreris sustained. 
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Pkyer ?;. Mutual Life Ins. Co. of New York. 
[Cireuii Court, S. D. Nm York. April 13, 1887.) 

1. Patents for Inventions — Novblty — Inventive Genius — Fire-Peoof 

FliOOKING. 

An improvement in flre-proof flooring, the utility of which is sufficiently 
proven, tnough it does not mvolve a high degree of inventive f aculty, consti- 
tutes a patentable novelty. 

2. Same— Anticipation. 

Where none of the patents or publications set up as anticipations of a new 
improvement in flre-proof flooring points out the simple means suggested by 
the improvement or protecting the girders by the use of a flUing strip or 
sofflt tile, dovetailed into and supported by the tiles between thé girders, 
which remédies the radical defect in previous methods, by which the bottom 
flanges of the girders were not properly protected by flre-proof materiala, the 
improvement is not anticipated by the previous patents. 

3. Sahe. 

Where a patent cohsists of a certain combination of several parts, ulti- 
mately to be cemented together, the appropriation of the invention is com- 
plète before the parts are joined. 

In Equity. Bill for infringement of letters patent. 
Geù. W. Van Siden, for complainant. 
James Knox, for défendant. 

Wallace, J. The complainant allèges infringement by the défendant 
of the second claim of letters patent No. 112,926, granted March 21, 
1871, to Johnson and Kreischer, for improvement in hoUow-tile floors. 
The invention relates to a fire-proof flooring, which is composed of hollow- 
arched tiles, resting upon flanged iron girders. The tiles are provided 
with dovetailed grooyes near their bottom edges, to catch over the Ibwer 
flanges of the girders. The dovetailed grooves project somewhat below 
the girders, so as to receive fiUing strips made of clay, so formed at the 
Tipper part that they can be inserted in the dovetailed grooves. The 
object of the filling strips is to fiU up the spaeës between the a^joining 
tiles. They protect the lower ends of the iron girders, and with the 
dovetailed tiles inclose them in a fire-proof material forming a flre-proof 
ceiling to the room below, Besides protecting. the iron girders, they im- 
prove the finish of the ceiling. The claim is: " (2) The removable clay 
filling strips, D, in combination with the hollow-arched tiles. A, and 
double-flanged girders, B, as herein set forth, for the purpose specified." 

The substantial défendant is the Wight Fire-Proofing Company, the 
owner of letters patent No. 285,4.52, granted September 25, 1883, to 
that Company as assignor, for substantially the same improvement as 
that specified in the claim of the complainant's patent. Novelty of the 
claim in controversy is confésted by the défendant in reliance upon 
various prier patente and publications. The most important of thèse is 
the United States patent to Petersen, granted April 3, 1855, and the 
English patent to Hogg, of October 1, 1861. The patent to Petersen 
does not show or suggest a removable or any filling strip intended to cover 
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the lower flanges of the girder, and fill up the interstices between the ad- 
joining tiles. It shows a firfr-proof floor or ceiling, composed of single- 
arched tiles, resting on the flanges of double-flanged girders, and coming 
belovv the girder. But, like the patents to Bon neville, Abord, and Roux 
Frères, the interstices between the adjoining tiles are to be filled with 
mortar, to cover the lower ends of the beams, and protect them from 
tire in the building. The patent to Hogg bas no référence to fire-proof 
floorings or ceilings. It points out the objections to the use of unpro- 
tected iron girders, colunins, doors, etc., in fire proof buildings, "which, 
in place of being a security, often give way on becoming hot or cracked 
from the application of water." His invention, as described, consists in 
coating the girders, columhs, etc., with fire-proof material, or inclosing 
them in " moulded forms of fire-proof material applied théreto, suitable 
appliances being provided for fixing." 

The uovelty of the présent invention opnsists in substituting a filling 
strip, which ,is practicaliy a soffit tile, for the mortar used by Petersen, 
adapted for a Ure-proof floor and, ceiling. The patent to Hogg may hâve 
suggested the utility of inclosing the iron girder with fire-proof material, 
but it did not point out the means adapted to the new occasion. One 
of the radical defects of the fire-proof flooring which had been previously 
constructed was that the bottom flanges of the girder wère not properly.pro- 
tected by fire-proof materials. When exposed to fire, the mortaj: gave 
way, and the filling between the girders gave way, the girders became 
warped and twi&ted, and the whole flooring or ceiling became insecure 
and dangerous. Neither of the patents or publications which are set 
up as anticipations pointed out the simple and practical method of 
remedying this defect by the use of a filling strip or soffit tile, dovetaiied 
into and supported by the tiles between the girders. The improvement 
may not hâve involved a high d^ree of inventive faculty, but its utility 
is attested by the fact that the Wight Pire-Proofing Company hâve 
adopted it, and it hardly lies with that company, the real défendant 
hère, while justifying its acts under its own patent for the sam'e thing, 
to insist that there was no patentable novelty in the improvement. 

In using the invention, covered by the claim in controversy the de- 
fendant first placed the filling strips temporarily in position, and then 
filled the whole joints between it, the girders, and the adjoining tiles 
with cernent. After being thus cemented, the filling strip is no longer re- 
movable. This method of ceinepting the filling strip and the adjoining 
parts in practice is conteraplated by letters patent No. 285,452. It is 
now insisted for the défendant that it does not use the "removable" clay 
filling strip of the claim. ,In one sensé this is true. The soffit tile is 
not removable after it bas beeii made immovable. But the. appropria- 
tion of the invention was complète when the défendant used the hollow- 
arched tiles, the double-flanged girders, and the removable clay filling 
strips, in combination in the ceiling constructed for it by the Wighi 
Fire-Proofing Company. The appropriation of the invention was com- 
plète before the parts were cemented together. 

A decree is ordered for the complainant. 
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PoTNAM V. The Yodng America. Insurance Go. of North America 
V. Same. Gladwish and others v. Same. Horre v. Same. Com- 
MUNiPAW Goal Go. v. Same. 

{District Court, 8. B. New York. May 6, 1887.) 

1. Maritime Liens — Fobmal Abbbst of Vessbl— Libnors without Notice. 

The rule that liens upon vessels cannot be acquired while they are ia cus- 
tody of the court ia not applicable upon a formai afrest only, when the vessel, 
by consent of the parties, is allowed to engage in lier usual business, and to 
incur maritime obligations towards third persons havitig no notice of her ar- 
. rest; heither the marshal, nor any deputy, being on board, or having actual 
possessiOB. 

2. Same— Damage Liens — Lâches — Priomtibs. 

: Liens équalling or eXceeding the whole value of the vessel should be en- 
forçed'with diligence; otherwise such claims, after a comparatively short 
period of inactivity, will be postponed, for lâches, in faVor of subséquent liens 
Of navigation acquired without notice. The rule of The GropêâAbi, 33 Fed. ' 
Rep.133, qualifled. 

3. Same — Ex Delicto and Ex Contractu — Bank— Mabsealing op Sbcitrity. 

By the général maritime law, liens ex delieto are inferior in the rank of privi- 
lège to liens ex eontraetu. A prior lien for supplies is entitled to a préférence, 
fionsidered as a mère question of légal rank, ànd independent of the équi- 
table marshaling of securities or remédies, over a subséquent lien for damage 
upon the same voyage. The Aline, 1 W. Kob. 111, and other English cases 
on this subjeot, and the provisions of varions inaritime codes, considered. 
As to the priority of liens by collision, quoere. 

4. Same— Case Stated— Supplies Outrank Négligent Towage. 

The tug Y. A., on the twenty-ninth of January, 1886, negligently stranded 
her tow, doing to the latter damage exceeding the tug's value. The libel for 
damages was filed February lOth, but a formai arrest only was made by the 
marshal, ajid by consent of the libelant's proctor, she was suitered to engage 
in' her usual business about the harbor, without any keeper on board, and 
without publication. Dpon trial the tug was held liable, and she was arrested 
for sale upon exécution on theeighth of July. In tiie mean time geveral bills 
for supplies of coal were incurred, upon which li^ns were claimed under the 
maritime and state laws. Held, (1) that the liens for supplies furnished with- 
out notice of the libelant's suit should be sustained; (3) that the practical 
release of the vessel, after a formai arrest only, for the purpose of permitting 
her to engage in her usual business, was such lâches as should postpone the 
libelant's liens to those of the subséquent material-men without notice of 
the suit or claim; but not as to supplies furnished after notice of the suit 
pending; (3) that the lien for supplies furnished before the stranding was 
prior in rank to the subséquent lien for damage for négligence in towage, 
which should rank with négligent damage to cargo; (4) that the damage to 
cargo, for which a subséquent libel was flled, should share ratably with the 
owner of the vessel damaged, after paying for the supply bills allowed. 

In Admiralty. Distribution of proceeds. 

On the tenth of February, 1886, the libel wap filed in the first-named 
•cause to recover $10,000 damages to the bark Strathay, for the alleged 
négligence of the tug Young America, while towing the bark, in causing 
her to run upon the rocks at Hell Gâte on the twenty-ninth of January, 
1886. Under the process issued, the marshal made a formai arrest of 
thé tug on the tenth of February. The libelant's proctor, however, look- 
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ing for a settlement of the cause, and the owner not being able to give 
bail for the tug's release, the marshal was directed by the libelant not 
to tie her up, nor put a keeper on board; and she was permitted to run 
about the harbor in her usual business, as before. The tug was held on 
the trial in April folio wingto be chargeable with négligence, (27 Fed. 
Kep. 562,) and the damages were assessed at $6, 411*96,. upon which a 
final decree was entered on the second of July, 1886, and the tug was 
sold thereunder by the marshal on the fourteenth of July, netting 
$2,298.85, which has been deposited in the registry of the court. On the 
twelfth of May, 1886, the second of the above-named libels was filed by 
the Insurance company, which had paid the loss on the cargo on the thirty- 
first of March previous. The other three libels were filed on the ninth 
of July, a few days before the sale of the tug, to recover for supplies of 
coal furnished to the tug while she was running in her usual business. 
That of Gladwish & Co. was for $1,031, for coal furnished between 
March 5th and July 8th; that of Horre, for $63.05, for coal furnished 
between' December 12 and March 1, 1886; that of the Çommunipaw Coal 
Company, $125, for coal furnished from March 12th to July 5th. Glad- 
wish & Co. are résidents of this state, where the tug belongs. They filed 
spécifications of their claim of lien in the county clerk's office every 30 
days, and claim a lien under the state law. The other two libelants are 
résidents of New Jersey. They supplied the coal at Hoboken, and claim 
liens under the maritime law. 

James K. H€l, Wing & Shoudy, for Putnam and others. 

Butler, StîÛmian & Hubbard, for Insurance Co. 

Alexander & Ash, for Gladwish and others. 

Marsh, Wikon,<& WaUis, for Çommunipaw Coal Co. 

Beown, J. Upon the exceptions to the commissioner's report, two 
gênerai questions are çreaented— First, whether the material-men acquired 
any lien for the supplies furnished after the vessel was arrested; and, if 
so, second, whether either of them is entitled to priority over the previous 
lien for négligent towage. Horre's claim présents a furtlier question, 
whether a prior lieu for supplies is outranked by a later lien for damage 
donc in towing. 

1 . When a vessel is arrested in admiralty , under proeess of the court, the 
law requires that she be kept safely by the marshal for the benefit of the 
parties to the cause, and of ail others who may be interested in her. It 
has been often held, accordingly, that the marshal has no authority to 
create or to pertriit charges upon the property beyond such as are neces- 
sary for its due care and préservation ; and no claims arising while the 
vessel is in the custody of the court are recognized as liens strictly, though 
they may be paid out of the remuants. The Sultana,! Brown, Adm. 35; 
The Aline, 1 W. Rob. 112; The Fhebe, 1 Ware, 354,360; The Grapeshot, 
22 Fed. Rep. 123, 125; MeniU v. Merchandise, 30 Fed. Rep. 195; The 
San Jadnto, Id. 266. " . 

This rule rests in part upon necessity, to prevent the loss of a party's 
rights during the litigation. The Witch Queen, 3 Sawy. 17. So far as 
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respects the parties to the cause, the benefits of the rule niay be waived; 
and t.he rule cannot properly be applied at ail wbere, by direction of the 
parties, the arrest of the vessel is formai only, and is not designed (o be 
followed by any actual possession of the marshal.' 

The évidence shows that in this case nolhing more than a formai ar- 
rest of the vessel upon the original libel was desired; and that, by direc- 
tion of the libelant's proctor, the vessel was allowed by the marshal to 
pursue her ordinary business as before; and that she did so, without in- 
terruption, for about five months after her first nominal arrest, on the 
tenth of January; that during this time there was no keeper on board, 
and no notice of attachment posted upon her masts; nor was there any 
publication of process until the latter part of May. In effect, the vessel 
was not in the custody of the court at ail. 

However kindly or économie the reasons that led to this arrange- 
ment, it involved an entire departure from the ordinary practice of the 
court. Such a departure must înfallibly lead to entangling complica- 
tions, in which either the interests of the parties to the litigation, or the 
interests of other persons dealîng with the vessel, or suffering from her 
torts, must be sacrificed. It is liable to lead also to conflicts of juris- 
dictiop. The formai seizure was, doubtless, sufiicient for the jurisdic- 
tion of this court; becâuse the arrest was lawful, and the vessel was, for 
the moment, in the custody and uhder the control of the marshal. The 
subséquent delivery of the ■v'essel to the owner, though without security, 
did not defeat the jurisdiction of this court, nor the further continuance 
of the action; because clearly iiot made with any intent of abandoning 
the lien, or the right to take possession in pursuance of the original ar- 
rest at any moment afterwards. The Rio Grande, 23 Wall. 458, 465; 
Jennitigs v. Oarson, 4 Cranch, 2; Tke Brig Ann, 9 Cranch, 289, 291. But 
it is, at least, a serions questibn whether other courts could not bave main- 
tained jurisdiction over the res by a seizure under exécution or attach- 
ment while she was thus volunlarily suffered to run, as in the présent 
case. In Taylar v. Carryl, 20 How. 583, 593, 599, 600, it was the act- 
ual and continuous possession and control by the sheriff or marshal of 
the one jurisdiction that was held to be the essential élément that ex- 
cluded the jurisdiction of the other from attaching; and, in the présent 
case, such continuous possession and control were lacking. See MiUer 
V. (7. S., il Wall. 268, 294. 

A practice so objectionable can receive no countenance or support. 
The rule excluding subséquent liens cannot be extended to vessels that 
are not actually, as well as constructively, in the marshal's possession. 
Where a plaintiff, as iri this case, obtains only a nominal arrest of a ves- 
sel, and virlually directs that she be left to pursue her ordinary busi- 
ness, with its attendant liabilities to other persons, in contract or in tort, 
he must be held to hâve waived the benefit of the custody of the court 
as a protection against other liens, and to be estopped from claiming, as 
against third persons, the exemptions that belong only to a vessel in act- 
ual custody. Otherwise, not only would third persons be misled and 
deceived, but ready means would be ofifered of running vessels without 
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liability to any further liens at ail. Sucha practice would be a plain 
abtiseofthe processofthe court. For thèse reasons I must hold the 
claims of the material-men to be liens on the tug. 

2. Priority. As there was no cohtînuous possession by the marshal, 
nor any publication of the summons, as required by the rules in admi- 
ralty, until thelatter part of May, there waS no notice of the suit, actual 
or cènstructive, to those whodealt with the vessel in the meantime with- 
out express notice. As respects sïich persons giving crédit to the ship 
in her ordinàry business, the libelant Putnam can stand in no better sit- 
uation, as regards priority of lien, than if he had not commenced any 
.suit at ail. The question of priority must thén be determined according 
to the ordinàry rules applicable t6 similar liens ; treating the suit of Put- 
nam in this case as dating, so far as affects the other lienors, at the time 
when express notice of it was brought home to them. 

The gênerai rule is that liens, in order to retain their priority, must 
be enforced with reasonable diligence, having référence to ail the circum- 
stances of the case. In fàe J. W. Tucker, 20 Fed. Rep. 129, 133, it is 
said:, ■ ...■<,■ 

"As maritime liens are secret incûmbrances', an(J tend to mislead those who 
subsequently trust to the ship, unless theyare enfoïced with diligence, accord- 
ing to the circumstances and the existing opportunities for enforclng them, 
they will be deemed either abandôned througb lâches, as against subséquent 
lienors or incumbrancers, or postponed tp the cjairas of the latter, as circum- 
stances may require. There is no fixed rule applicable to ail cases determin- 
ing whatshall be deemed areasonabletiine, or whatBhall béconsidered lâches 
in enforcing suçh liens. In ordinàry ocèah voyages, the préférence allowed, 
evento bottomry, will belostafter a subséquent voyage, if reasonable oppor- 
tunity previously existed for the arrest of the ship. Blainew. The Carter, 4 
Cranch,.332; The Royal ÂrGh.Swah, 269-284; The Raptd Transit, 11 Fed. 
Eep. 822, 334. Betts, J., held that the same rule should be applied to ordi- 
nàry liens for supphes. The Utility, Blatchf. & H. 218, 225; y/te Boston, 
Id. 309, 327." 

In nearly ail the maritime codes the privilèges guarantied by law, if 
not enforced before the departure of the vessel upon another voyage, are 
postponed to the liens connected with the later voyage. As the distinc- 
tion by voyages could not be practically applied to water-craft plying 
daily àbout thè harbor of New York without defeating the very object of 
maritime liens, a rule analogous to that adopted in some of the western 
districts was followed in the case above cited, and in The G'rapeshot, 22 
Fed. Rep. 123, 125 ; namely, to treat such liens acquired within a period 
of reasonable diligence as contemporaneous. In the case last cited, how- 
ever, it was considered that the same rule of diligence might not be ap- 
plicable to repairs of an extraordinary and exceptional amount, which 
for that reason ought to be sued fbr with greater diligence, as the vessel 
might not be ablô to respohd for later liens. As there is no fixed time 
to constitute lâches applicable to ail circumstances, it should be deter- 
mined with référence to the équitable maxim, sic wteretuo utalienum non 
Isedas, — ehforce your own rights so as not to injure others. It would be 
in the' highest degreé inéquitable to permit lienors like Putnam or the 
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iiislirers, în tins case, who had claims far in excess of the value of the 
vessel, to lie still when there was daily opportunity to enforce their claims 
by légal proceedings, and to permit the vessel to obtain crédit in daily 
business on her own security from innocent third persons, wlien the prior 
lienors Ijnew, but the later lienors did not know, that the vessel could 
never be made to respond for a dollar of the crédits thUs obtained. The 
rule of justice and equity in such a case clearly demands that a compara- 
tively brief period of inactivity, where there was full opportunity for 
attaching the vessel, shouldbe held to constitute lâches sufficient to post- 
pone the prior lien in favor of subséquent lienors, who were thus preju- 
dieed bv the delay, and by the want of notice. 

In the case of The Frank G. Fawler, 21 Blatchf. 410, 17 Fed. Rep. 653, 
where there was a différence of 19 days only between thè time of the ac- 
cruing of the two liens for négligence in towage, and the tug laid up each 
night in New Jersey, and only touched at the city of New York at niglit 
to report the work done, and there was also necessary delay in, ascertain- 
ing the first lienor's damage, it was held that this delay of 19 days was 
not lâches which should postpone the first lien to the second. 

In the présent case there was clearly no lâches by Putnam in the com- 
mencement of the suit on the tenth of February, 12 days only after his 
lien accrued. But the voluntary, immédiate release of the vessel from 
the actual possession of the marshal, for the purpose of letting her 
foUow her ordinary business, and incur the liabilities which were to be 
expected in that business, constituted lâches of the highest possible 
charactér, as respects subséquent lienors in good faith; since it was a 
practical release of the vessel after she was once in custody, to the'preju- 
dice of those who had no notice of the suit. Of course, there was no 
intention of any abandonment of the libelants' lien, or of an entire re- 
lease or discharge of the vessel from suit; but, as respects third persons j 
who were ignorant of the facts, it was equally to their préjudice; and in 
ail such cases I must hold the libelant's lien postponed to the later liens 
that accrue in conséquence of such partial release, and without notice. 

As respects the daim of Gladwish & Co. , there is considérable contro- 
versy as to the time when they received notice of the libelant's suit, and 
of the arrangement under which the tug continued to run. Under such 
circumstances, the burden of proof is upon the libelant Putnam to prove 
fair and unequivocal notice to the subséquent lienors. Upon repeated 
examination of the évidence, I am not satisfied that this notice was 
brought home to Gladwish & Co. before the twelfth of May. I think 
the weight of proof establishes such notice at that time. The claim of 
Gladwish & Co. wiU therefore be allowed a préférence for supplies of 
coal furnished up to that date, with interest, which I find amounts in ail 
to $619.49. 

As respects the coal supplied by Gladwish & Co. after full notice of 
the facts, they are not entitled to any préférence over the prior lien of 
Putnam; because, aftèr full notice, they hâve no superior equity. They 
then knew that Putnam was prosecuting his suit with diligence; that he 
had just obtained an interlocutory decree holding the tug liable; that 
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there was no intent to release the tug from her obligations; and that th© 
permission for her to run about her ùsual business was from willingness 
to iniiict as little damage upon the tug-owner as possible. Supplies fur- 
nished after knowledge of thèse facts must be deemed to hâve been fur- 
nished at the risk of the pending litigation. The Alwie, 1 W. Rob. 111; 
The Grapeshot, 22 Eed. Rep. 123. 

No notice of the facts is brought home to the Communipaw Coal Com- 
pany; and their claim for $125.70, with interest from July 5, 1886, 
amounting in ail to $132, is also allowed a priority. 

3. The claim of Horre, except as to a very small portion, was for sup- 
plies furnished before the strahding of the tow, and henoe before Put- 
nam's lien accrued. In the case of The Grapeshot, 22 Fed. Rep. 123, 
125, foUowing the case of The Samuel J. Christian, 16 Fed. Rep. 796, it 
was held that a prior lien for supplies would not be postponed, in the 
absence of lâches, to a subséquent lien arising from négligence in execut- 
ing a coutract of towage. In the subséquent case of TAe M. Vandercook, 
24 Fed. Rép. 472, it was held by thè learned judge of the district of New 
Jersey, on the contrary, that damage from négligent towage took preced- 
ence of prior liens for repairs and supplies, because the damage lien was 
a claim founded in tort, arising «8 ddicto, and not ex contractu; and in 
support of this rule the foUowing passage was referred to in the opinion 
delivered by Mr. Justice Bradley in the case of The Norwich Go. v. Wright, 
13 Wall. 122: 

"Liens for réparation for wrorigs done are superior to any prior lien for 
money borrowéd, wages, pilotage, etc.; but they stand on an equality with re- 
gard to each other, if they arise from the same cause." 

This passage was cited from Maclachlan on Shipping, 598, (12th Ed. 
p. 703,) on account, apparently, of the pertinency of its last clause, which 
/was applied by the suprême court, holding that another vessel and cargo 
damaged in the same collision should share concurrently with the owner 
of the cargo on board of the offending ship. The doctrine of the former 
clause was not at ail involved in the case, and cannot be supposed to hâve 
received the spécial considération or approval of the court. Maclachlan 
himself says that thèse damage liens "usually arise out of collision." 
12th Ed. p. 703. The paragrapfa that folio wsisambiguous; and, though 
capable by the context of being limited to liens growing out of collision 
only, would more naturally be interpreted as applicable to ail liens for 
wrongs done. If this is the rule to> be applied, not only to pure torts, 
but to quaéi torts also, such as négligence in the exécution of contracts, 
and wherever at common law an action on the case would lie, the rule 
would embrace ail cases of loss or damage to goods through any négli- 
gence of ships as common carriers; négligence in the fulfiUmentof charter- 
parties; négligence in navigation, in stranding, in towage, in loadingand 
unloading cargo, or in its stowage or distribution; and would embrace 
also air cases of Personal injury or damage to seamen, to stevedores, orto 
passengers, arising from any negligeiice of the ship. If liens for ail thèse 
causes are to be held to outrank, as a matter of law, liens for seamen's wages, 
bottomry, iand neceSsaiy supplies previously furnished for the same voy- 
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. âge, it will constitute a révolution in the rankîng of liens as hitherto un- 
derstood, and as practiced by ail maritime nations; and it will often resuit 
practicàlly in sweeping away entirely those liens which hâve hitherto 
been deemed most meritorious, and essential to the proteotion of com- 
merce. 

Upon examination, I am satisfied that there is no warrant in the Eng- 
lish décisions for any such change of view, and no ground for holding that 
damage liens, merely as such, are entitled to any higher privilège than 
liens ex, contractu. The observations upon this subject, madfe in some 
English text-books, (Williams & B. Adm. Jur. 69; 2 Kay, Shipm. 919; 
Abb. Shipp. 112th Ed. 633,) hâve been derived from some remarks and 
décisions by Dr. Lushington between 1850 and 1860, but go much be- 
yond what those décisions warrant. The doctrine broached einçe those 
décisions was whoUy unknown to Lord Tenterden, who, in the latest 
édition of his work on Shipping that was published during his life-time, 
says: "In proceeding against the ship m specie, if the value thereof be 
insufiicient to dischai^e ail claims upon it, the seaman's claim for his 
wages is preferred before ail other charges." Abb. Shipp. (5th London 
Ed.) 484. This is not only the language of the old maritime law, but 
of the modem also. Sir Wm. Scott, 1 Dod. 40, and 2 Dod. 18. 

My predecessor, in the case of The Orient, 10 Ben. 620, in denying pre- 
cedence to a lien for damage through a colKsion over seamen's prior 
wages, showed conolusively that no such rule of precedence, as a ques- 
tion of mère légal rank, had been adopted by Dr. Lushington, or was in- 
volved in the cases referred to, (ï%e Benares, 7 Notes, Cas. Supp. 50; The 
Chimera, Coote, Adm. Pr. 121; The Linda Flor, Swab. 309;) but that 
thèse cases were determined upon the équitable rule of marshaling se- 
curities, where the foreign owners of the ofFending vessel were solvent, 
and could personally respond to the foreign seamen. The seamen were 
therefore remitted to their personal remedy against the owner, in order 
to prevent the only fund available to the collision claimant in England 
from being diminished in exonération of the wrong-doer. 

In a more récent case (1883) the English court of appeal bas distinctly 
confirmed the view taken by Judge Choatb in respect to the grounds of 
Dr. Lushington's décisions, (!Z7i€ Eiin, 8 Prob. Div. 39, 129,) where, in 
adhering to Dr. Lushington's rule as respects the wages of seamen as 
against the proceeds of a foreign ship held for collision, the court says: 

"It has been argued that thèse cases hâve been wrongly decided, because 
they break through the rule of the admiralty court in regard topriorities of 
maritime liens. But the Linda Fier was decided on prindples quite inde- 
ve7ident of the rùle as to prtorities, which was one well understood by Dr. 
Lushington, and which, in deciding the case I hâve mentioned, fte never in- 
terided to hreak through. * « * » 

He did not allow the fund to be diminished by a payment of wages. 
"This he did, says the court, independent of any mère question of pri- 
ority." 

In the case of The lÀnda Fbr, supra, Dr. Lushington observed: "This 
is not a case of a bankrupt owner; it will be time to consider such a case 
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when it arises," — an observation very pertinent to the marshaling of se- . 
curities, but whoUy irrelevant to the relative légal rank of maritime liens. 

In the case of Thé Bmares, mpra, the only question was whether, un- 
der the statute of limited liability of George III., requiring the owner to 
bring into court "the value of the ship and the freightdue or to grow 
due," the statute meant groBS freight, or whether the owner could deduct 
therefrom seamen's wages, commissions, etc. Dr. Lushington there ob- 
served, (7 Notes Cas. Supp. 54;) ■ 

"I apprehend it is quite clear [under the statute] that no déduction can be 
liiadË on account of the sMp fOr bottomry, mortgage, pilotage, towage, or any. 
other demand whatever. Why should such déduction take place on account 
of freight?" 

Whether, in Connection with the law or the statutes that limit the 
liability of shipowners for the torts of the ship, a court of admiralty 
should, in the exercise of its équitable powers, remit seamen to their 
Personal remedy against the master and owner, must dépend upon the 
citcumstances of each case, and upon quite différent principles from 
those that détermine the mère rank of liens. In England the rule bas 
never been applied to her own seamen, nor to her own ships; but only 
to cases of foreign ships ha ving responsible owners. It can bave no ap- 
plication to domestic vessels, in our own forum, where the personal re- 
sponsibility of the owners is equally availâble to both classes of lienors, 
exeept in the case of bankrupt owners; and in that case there is no su- 
periôr equity in mère damage liens as such. 

Only the casé of The Aline retoains. 1 W. Eob. 111. In that case a 
Russian schooner, having by her own fault damaged a British bark in 
the English channel, put into Cowes, and was repaired, upon the master'3 
agreement to exécute a bottomry bond for the expense. The schooner 
béîng libeled in admiralty for the préviens collision, and attached and 
Sold, Dr. Lushington held that the damage claimant was entitled to 
*the Value of thé ship prior to repair, as against the man who had made 
the repairs without knowledge of the outstanding lien; and that the 
damage claimant Was also entitled to the value of such repairs as were 
made after thearrest of the vessel and while she was in the custody 
of the court. That adjudication, therefore, involved no question of the 
rànk of prior bottomry or supplies, but of subséquent bottomry only. 
In the cpurse of the décision, some observations were made ohiter, as 
respects the relation of a prior mortgagee or bottomry bondholder to the 
owner of another vessel aequiring a lien for a subséquent collision. Thèse 
remarks are no doubt valuàble, as suggestions from so high an author- 
ity; but theydo not hâve the weîght of an adjudication, since that ques- 
tion was not before the court. It was not a subject of argument or of re- 
view, and bas in fact never been adjudicated, so far as I can ascertain, in 
the English courte. 

As respects a prior mortgagee and bottomry holder, two reasons were 
suggested for the préférence of the subséquent lienor by collision: Mrst, 
that as mortgages and bottomry bonds often extend to the whole value 
of the ship, if the ship was not held first liable for the damage she occa- 
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sioned, the person receiving an injury might be whoUy without remedy, 
especially where the damage was done, as in that case, by & foreign vessel, 
and the only available redrèss was by proceeding against the ship; sec- 
ond, because the damage claimant had no option to exercise, while the 
crèditor on bottomry or mortgage had. The latter had an alternative to 
deal with the ship or not; the former, none. The risk of the bottomry 
crèditor could be covered by the premium he might demand. Upon 
this second ground, Benedict, J., in the collision case of The Prideqfthe 
Océan, 7 Fed. Rep. 247, postponed the prior bottomry. 

Thèse spécial reasons fall far short of suggesting any gênerai rule giving 
a préférence to ail torts, *. e. , to quad torts growing out of the négligent 
exécution of contracts. No such gênerai rule is hinted at. On the con- 
trary, the chief reasons suggested would exclude ail liens arising from 
torts growing out of négligence in the exécution of contracts, and ail claims 
by persons dealing with the offending ship; since the relations of the par- 
ties in ail thèse latter cases are as voJuntary as in the case of the créditer 
by bottomry. They are accompanied by the same option and alterna- 
tive, whether to deal with the ship or not. The inferior status of the 
mortgage crèditor bas since beenrepeatedlyadjudicated; but upon grounds 
Wholly inapplicable to bottomr}', or to any other strictlv maritime lien. 
TheE. M. McCke^ney, 8 Ben. 150, 159, 160; The Granité State, 1 Spr. 277 j 
The Charlotte Vanderbiït, 19 Fed. Rep. 219; The J. L. Pendergasl, ante, 
717. 

As between bottomry and a lien in favor of another vessel and cargo 
for damage by collision, surely the mère fact that the prior lien is large 
is no reason for degrading its rank, although it may constitute one 
ground of remitting the créditer to a personal action against the owner, 
upon the principle of marshaling securities, where the circumstances 
justify that course; but that is not a question of the légal rank of the 
liens. Nor bave I ever been able to perceive in the mère différence of a 
voluntary and an in voluntary relation of the parties to the négligent 
ship a satisfaotory ground for postponing a prior bottomry lien. A lien 
being, while it lasts, in the nature of a proprietary right, — a jus inre, — 
Bhould not.be impaired, or postponed to subséquent rights, except upon 
somé lâches of the lienor, or upon some clear and undoubted equity in 
fàvor of the later claimant. Such an equity clearly arises from subsé- 
quent services or expenditures that operate for the protection of the 
prior interests. This principle, and the obligations of diligence in en- 
forcing liens after a reasonable period, lie at the basis of nearly ail the 
discriminations in the ranking of liens. But a subséquent damage lien 
is of no beneSt to prior interests. Nor is there any lâches in the bot- 
tomry creditor's permitting the ship to complète het voyage. The very 
object of the bottomry lien is for that purpose. The law encourages the 
lender on bottomry to take this security, because otherwise the voyage 
must be broken up, and the interests of vessel and cargo sacrificed. For 
his loan the law promises him a lien and satisfaction out of the ship at 
the dose of the voyage. Where, then, is the equity of depriving him 
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oî' that lien on account of the subséquent fault of the ship towards other 
vessek to wMdi the bottoûiry créditer owes no duty, and which he has 
not injured? If it could be fairly held that the bottomry créditer acted 
as a iîind of co-proprietor in the ship, and sent her out, to commit pos- 
sible damage to others, and was tterefore affected by her faults, the 
equity against the bottomry holder would be clear ; but no such ground 
is suggested in The Aline. It is contrary to other English cases; and, 
since the case of The Franh 6. Fawler., 17 Fed. Rep. 658, in this cir- 
cuit, it cannot be hère maintained. 

The case of différent lienors for damages by collisions on successive 
voyages is jnueh stronger in this regard. The considérations favoring a 
postponementof the earlier to the later lien in such a case were forcibly 
presented by my predecessor in the case of The Pranh G. Ibwler, 8 Fed. 
Rep. 331. Upon appeal, however, those considérations yrere not ap- 
proved by Mr. Justice Blatchfosd, (17 Fed. Rep. 658,) and it was held 
that the first lienor, not being chargeable with lâches, did nothing to 
waive his lien; and that as the last lien stood in no relation of benefit 
to the first, there was nothiiig in the mère fact of the second tort to 
postpone the lien arising out of the first. Both liens in that case arose 
from négligence in the exécution of voluntary contraets of towage. If 
any equity could arise against a lienor for permitting a vessel to départ, 
it was more apparent in the latter case; because the prior lienor had at 
least some opportunity to arrest the vessel, and nothing in law prevented 
his doing so; vhile a bottomry créditer could not possibly arrest the 
vessel before she sailed, the very object of the lien given him being 
to expedite her departure on the crédit and lien of the bottomry. To de- 
prive him of his lien, or to postpone it in case of insuflBciency, for a sub- 
séquent tort of the ship, is to punish him for no fault of his, and would 
deny him, without any corresponding advantage, the bénefits of the lien 
guarantied to him for his advances. 

The suggestion that the bottomry lender may cover his risk by the 
premium exacted seems to me insufficient. He may, indeed, by spécial 
contract, insure the vessel, even against a liability for négligent damage 
to another vessel; but this only puts him, in this respect, on a presum- 
tive equality With the owner of the vessel injured ; since ail vessels are 
usually insured against périls of the seas, which indude collision by the 
fault of others. So universal is the practice of maritime Insurance that, 
looking for a gênerai rule in the administration of justice, ail vessels may 
be regarded as insured against damage by collision owing to the négli- 
gence of others. Praclically, therefore, the question is xeduced to a ques- 
tion between the bottomry créditer on one vessel and the insurers of the 
other vessel. In this aspect, the relation of each to the collision is 
equally voluntary ; for the insurer of the ship injured receives his pre- 
mium constructively, in contemplation of the précise collision that oc- 
curs. He has assumed that risk, and been paid for doing so. As be- 
tween such insurers and the bottomry creditor, or the insurers of the 
bottomry creditor, whe are usually the real parties in interest in the lit- 
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igation, I sèe no reason why the bottomry lien should be postponed. 
Thé one prior in time being without, ]aches or fault, and not benefited 
by the subséquent lienor, is entitled to bis prior right. 

The maritime law, as embodied in the codes of the principal maritime 
nations frOm the marine ordinance of Louis XIV., downward, not only 
gives no support to the doctrine that damage liens are entitled to a prior- 
ity over liens ex œntradu, but affords abundant évidence to the contrary. 
In the ordihance of 1681, the damage claims of marchant freighters were 
ranged in the last rank, below the liens of seamen or material-meu that 
Jtcîcruéd' during the voyage or prior to departure. Express mention of 
damage from collision is found in compara tively few of the modem codes; 
but, wherever found, it is placed last in the whole order of privilèges. 
It is so in the Code of Germany, arts. 757, 772; in the Belgian law of 
August 24, 1879, art. 4, § 17; in the Norwegian Gode, arts. 79, 101. 
The new Italian Code, § 661, makes the demand a charge on the ship, 
but apparently after ail othér privilèges, (section 675.) ; In the French 
Projet de 1867, spécifie provision was made for damage interests arising 
firom collision, and they were placed last; namely, in the fifteenth rank. 

The justice of this low rank ôf collision claims, as a gênerai rule, seems 
to me obvious;' since injury from collision by the faults of other vessels 
is one of the ordinary risks of navigation. As such, it is insurable, and 
is usually covered by Insurance. Ail vessels, by the premiums paid for 
ihsurance, contribute to pay for such losses; and the underwriters, upon 
a deficiency of proceeds to pay ail the claims upon a vessel, should there- 
fore rank after other claimants, who are not thus covered, or capable of 
being similarly protected. Many of the maritime codes of Europe, like 
that of France, give no spécial privilège upon the ship for damages by 
collision. Redress is obtained by suit against the master and owner, 
who are held for the whole damage, except upon the surrender of the 
value of the ship andfreight, takingno accountof any lien arising ea; con- 
tractu. Valin,Comm.L. 3,T. 7,art. 10; Emerigon, 1,418; 5Desjardins, 
Droit Com. Mar. 93. 

For thèse reasons I should hepitate long, in a case not presenting any 
additional grounds for the équitable marshaling of remédies, before ac- 
cording any préférence to a collision lien over a lien for bottomry, or for 
necessary supplies, which hold the same rank as bottomry. But, how- 
ever the relative rank of collision liens may be ultimately determined, I 
find nowhere in the gênerai maritime law any countenance to a priority 
of liens for mère quasi torts, such as négligence in the exécution of con- 
tracts. The relative rank of such liens in the judgment of the gênerai 
maritime law is sufEciently indicated by the place assigned to one of the 
most fréquent and important of this class of torts, namely, that arising 
from the loss or injury of the shipper's goods by the fault of the ship. 
The rank of such claims is expressly determined by a great number of 
codes, from the ordinance of 1681 downward. It is mentioned in almost 
every modem code, and in every case bas a lower rank than wages, bot- 
tomry, or necessary supplies for the voyage. French Code de Com. art. 
191, § 11; German Code, art. 772, § 4; Netherlands Code, § 313, subd. 
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lOj IMlian Code, § 674, subd. 11; and numerous others, încluding the 
Codes ofBelgium, Spain, Portugal, .the Argentine Republic, Egypt, Chili, 
and Brazil, referred to by Desjardins in Droit Com. Mar. vol. 1, p. 292; 

■§§fiSe-i58. ■ . . .■■-'■•- , , 

' Nohfâof thèse codes, so far as I can ascertain, make any express, inen- 
tîoia of damage sustained by a vessel, or her cargo, when in tow of an- 
other, and whére, as in this case, the damage has happened through the 
fatilt of the tiig; But it is plain, I think, that the rights of the tow and 
of her cargo-owners, as against the tug, or as agaxnst any lienor of the tug, 
are no greàter than would exist if the property damaged were actually 
on board the tuç; Where the tow is completely' undér the control and 
management of the tug, the case, as respects the ppint under considéra- 
tion, is perfectly analogous to iiijury of cargo on board the guilty ship. 
The owners of the tow, in engaging towage, voluntarily put the tow in 
charge of the tug as completely as the cargo-owner doôs his goods when 
he puts thém'on board. His impliéd security is the value of the vessel 
as she is, with no right to postpone prior maritime lienprs who are not 
guilty of laëhés or feult. The same rank in order of préférence should 
therefore be âBsigned to injuries to the tow as to injuries to goods on 
board the offending vessel; and this, as we hâve seen, is posterior to liens 
for supplies, where no lâches exista. 

In the absence of any controUing authority, or of any sound reason 
fora différent rule, this almost universallaw of the maritime world should 
be foUowed as the undoubted expression of what is most just and équi- 
table; and, as no lâches is imputable to Horre in respect of his claim for 
supplies to ihe tug, the décision in the case Of 27ie Grapeshot, supra, should 
be adhered to, and his claim allowed a priority over the damage liens. 

The insurers, the libelants in the second of the above cases, hâve no 
gréa ter rights than the owners of the cargo insured. Phcènix Ins. Co. v. 
Erie & Wesimi, Transp. Co., 117 U. S. 312, 6 Sup. Ct. Rep. 750, 1176; 
The Bristol, 29 Fed.- Rep. 867, 870. Both had early knowledge of ail the 
facts. The proof leaves no doubt that the insurers were in fact waiting on 
the action of Putnam, the origirial libelant. Their libei was not filed 
until after the décision in his favor upon the merits of the stranding. 
The insurers àhd- the libelant Putnam will therefore share ratably in the 
residue, after payment of the claims of the material-men to the extent 
above allowed. 

Decrees may be entered accordingly. 
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Shaver V. Habdin and others. 
(Çirauit Court. JT. D. Ima, G. S. May 3, 1887.) 

BbmOVAL OF CAUSS— ClTIZENSHIP^rOIlECLOSUBE. 

S., a citizeâ ôf lo-wa. flled a pétition in an lowa court against H. & Sons, 
one of whonï was a citizen of lowa, and ttie sherifiE, to enioin foreclosure of a 
cliattel mortgage. The sale having been enjoined, H. & Sons flled a cross-pe- 
tition for the foreclosure of the mortgage, mttking défendants the lowa cor- 
poration that had executed the mortgage, and an Indiana corporation, and an 
Illinois Company that had gamished the mortgagee. The Indiana. and Illi- 
nois conxpàniés removed the casé to the United States court. J3éW that, the 
réàl subjiecl; 6î litigation being the right to foreolose the mortgage, no sepa- 
. rable controversy existed, and, as one of the complainauts was a citizen of the 
same state as some of the défendants, the suit was net removable. 

In Equity. On motion to remand. 

0. E. Alirohe, for complainant. 

6. L. Johnson and BiUs &~ Bhck, for intervenors. 

/. F. Dwncombe, for défendants. 

Shieas, J. The complainant, W. T. Shaver, at the June term, 1886, 
of the circuit court of Hardin county, filed a pétition for an injunction 
against G. Hardin & Sons and "W. G. Wilcox, for the purpose of restrain- 
ing a sale of personal property covered by three mortgages, whieh had 
been placed in the hands of Wilcox as sherifF, for the purpose of hav- 
ing the property sold on behalf of G. Hardin & Sons. Of thèse par- 
ties W. T. Shaver, the complainant, and J. D. K. Smith, one of the 
fîrm of Hardin & Sons, as well as the sheriff, werè citizens of lowa. 
The sale of the mortgaged pj-operty by the sheriff having been enjoined, 
the mortgagees, Hardin & Sons, filed a cross-bill praying a decree for the 
foreclosure of the mortgages, and to this bill the Shaver Wagon Com- 
pany, bj^ wbom the mortgages were executed, the Indianapolis Wheel 
Company, Kelly, Maus & Go., and others were made défendants. The 
Tndianapolîs Wheel Company, the members of which were citizens of 
the state of Indiana, and Kelly, Mans & Go., who were citizens' of the 
stat« of Illinois, filed pétition for removal of the cause into the fédéral 
court; and, the state court having granted the order of removal, the 
named défendants hâve in this court filed cross-biUs, attacking the va- 
lidity of the several chattel mortgages held by G. Hardin & Sons. A 
motion to remand, filed by C. Hardin & Sons, now présents the ques- 
tion whether this court bas jurisdiction of the cause. 

The real subject of litigation is the question of the right to foreclose 
the chattel mortgages held by C. Hardin & Sons. Upon this issue the 
affirmative is upon G. Hardin & Sons, of which firm one member, J. D. 
K. Smith, was. when the suit was commenced and when the pétition for 
removal was filed, a citizen of the state of lowa. Of the défendants, W. 
T. Shaver and the mori^agees the Shaver Wagon Company, are and 
■îrere, whéti the suit was brought, citizens of lowa. As between thèse 
parties, it is clear that the cause was not removable, because one of the 
v.SOF.no.ll— 51 
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complainants was and is a citizen of the same state witb the défendants 
named. The other défendants were made parties bécause they had gar- 
nished C; Hardin & Sons, and were questioning the validity of the mort- 
gages as against creditors. The ôbject and purpose ôf tbe cross-petition 
filed by C. Hardin & Sons was to establish the validity of the chatte! 
mortgages, and their right to foredose the same against ail the défend- 
ants. The cause of action in favoi* of C. Hardin & Sons is one and in- 
divisible, and the fact that the défendants may bave several and distinct 
défenses does not import into the case separable controversies. The case 
falls within tbe principle recognized in Fiddity Ins.' Co. v. Himtington, 
117 U. S. 280, 6 Sup, Ct. Rep, 733, and, foUowing tbe rule therein an- 
nounced, it must be held that this court bas not jurisdiction, and the 
motion to remand must be sustained. 

Love, J., concurs. 



ToGMAN V. National S. S. Co.' 
(CireuU Court, E. D. Nm York. Marcli 24, 1887.) 

CosTs— Removéd Catjse— Continued Phosbcution m State Coukt—Rbvbksal 
BT United States Supeeme CouHT-r-AppjiicATiQs; for Stat PENDiiia Pat- 

MBNT OF COBTS. 

Plaintiff having brought suit in a state court, défendant ofEered a proper 
pétition and bond for Uie removal of the cause to the courts of the United 
States. Kotwithstanding this, the suit was prosecuted in plaintiff' s favor to 
the court of appeals of the state of New York, from whiçha writ of error was 
tahien to the United States suprême court. This held that the state courts 
had no jurisdiction after the flling'by défendant of the pétition and bond for 
removal, gave costs in thatcourt to tlie défendant, and remanded the suit to 
the state court, with instructions to accept the bond, "and proceed no further 
in the suit. " The mandate did not authorize the staté court to award costs. 
Thereaf ter the state court awarded costs to défendant, which not being paid, 
this application was made by défendant ta stay proceedings in this court 
until the payment by plaintiff. Seld that, while it seems that the state court, 
under thèse clrcumstances, had no authority to award coàts, the application 
for a stay being in the discrétion of the court, and the proceedigs not hav- 
inir been vexations in any way, and the highest court of the state having 
held that plaintiff was right in continuing his proceedings there, this court 
would not, under such circumstances, grant a stay, and plaintiff might con- 
tinue his action on payment to défendant of the costs awarded in the suprême 
court of the United States. 

In Admiralty. 

James R. Carmichad, for libelant. 

John Chetwood, for défendant, 

Benedict, J. This is an application by the défendant for a stay of 
further proceedings in this cause until the plaintiff shall. pay the défend- 
ant certain costs. Thèse costs aocrued under the foUowing circumstances: 

' Reported by Edward G. Benedict, Esq., of the New York bar. 
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The action? were originally commenced in the suprême court of this state 
in the year 1875. The défendant, being entitled so to do, duly pre- 
sented tp the state court a pétition and bond as required by law to re- 
move the cause to this court, notwithstanding which the state court pro- 
ceeded with the cause, and, after a hearing on the merits, gave the plain- 
tiff a judgnjent against the défendant for the sum of $4,324.13. This 
judgment the court of appeals of the state upheld. But, a writ of error 
having been issued in tlie suprême court of the United States, that court 
reversed the action of theetate court, and held ail the proceedings in the 
state court, subséquent to the filii^ of the pétition and removal bond, to 
jbe void, uppn the ground that the jurisdiction of the state court absb- 
lutely ceased, and the jurisdiction of this court immediately attached, 
on thefiling of the pétition and bond. 1 Sup. Ct. Rep. 58. The su- 
prême court also ordered that the plaintiff in error recover against the 
défendant in error $108.34, for its çosts in that court, and hâve exécu- 
tion therefor; and ordered that the cause be remanded to the suprême 
court of the state, with instructions to accept the bond tendered by the 
plaintiff in error for the removal of the cause, and proceed no further in 
the cause. A mandate to that effect was therefore issued to the suprême 
court, upon the receipt of which the suprême court accepted the bond 
and proceeded to reverse the judgment which had been entered by the 
suprême court in favor of the plaintiff, "with costs to the défendant to 
be taxed," and ordered that judgment be entered accordingly. There- 
after the said court, upon, motion of the défendant, awarded the défend- 
ant, in addition to the taxable costs, an extra allowance of $500, and on 
November 8, 1884, entered up its judgment in favor of the défendant, 
against the plaintiff, for the taxable costs and extra allowance, amount- 
ing in ail to the sum of $1,206.30. Thèse costs not having been paid, 
and the plaintiff, being insolvent, now seeking to proceed with the cause 
in this court, the défendant applies to bave further proceedings in this 
court stayed until the plaintiff pay the costs for which judgment was en- 
tered against him by the suprême court of the state in November, 1884. 
I do not think it so clear as the défendant supposes that a distinction 
can be drawn between this case and the case of Pmrose v. Pmrose, de- 
cided by this court, and reported in 1 Fed. Rep. 479. The défendant 
conteïids for a distinction, because, as he asserts, in this case the state 
court, in awarding costs and an extra allowance, were acting under the 
mandate issued by the suprême court of the United States. But the 
difficulty is that the mandate contains no direction to the state court to 
award costs. On the contrary, the mandate directs the court to accept 
the removal bond, and "proceed no further in the cause." It may be 
that when a state court, within its jurisdiction, reverses its judgment 
upon the mandate of the suprême court of the United States, it may, 
when reversing its judgment, in compliance with a direction of the su- 
prême court, give costs to the plaintiff in error. But it does not foUo-w 
that the state court can award costs to the plaintiff in error without » 
mandate to the effect, when, as held by the suprême court in this case,, 
every order in the state court subséquent to the filing of the removal pe 
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tition and bond ia coram non judke. As it seems to me, at least the 
mandate of the suprême court to tbat effect was necessary to enable the 
state court to give costs to the plaintiff in error in this case; and indeed 
such is the view taken by the défendant in argument, for the authority 
conferred by the mandate of the suprême court is greatly relied on. But 
the mandate says, "accept the bond, and proceed no further." 

In Clerke v. Harwood, 3 DaïL, 342, relied on by the défendant, the su- 
prême court itself allbwèd the costs in the state court. That was net done 
by the suprême court in this case. McKnigM v. Oraig^s Aâm'r, 6 Cranch, 
183, is not an authority hère, for hère the suprême court did not direct 
the court below to enter judgment for the plaintiff in error, but only to 
proceed no further in the case. ' • 

The language in RiddU v. MomdevUle, 6 Cranch, 86, where it is said, 
"the court below is always compétent to aWard costs in an equity 
suit in that court," is not authority for holding hère that the state 
court is compétent to award costs in a suit not în' that court. But 
whatever may be the conclusion as to thé effect of the action taken by 
the state court after the receipt of the mandate of the suprême court, 
there.is another ground upon which, as it seems tome, this action should 
be denied. The order hère asked for is within the discrétion of the 
court. Courts, in the exercise of a sound discrétion and for the purpose 
of mitigating the effect of vexations proceedings, whén costs incurred ia 
former proceedings bave not been paid, and are not eoUeetible, will stay 
further proceedings until such costs be paid. But thé proceedings in 
this case cannot be held to hâve been vexatious in àhy aspect. As to thé 
demand itself, the state court, supposing it to hâve jurisdiction, gave 
judgment for the plaintiff. And as to the continuing of proceedings in the 
state court after receipt of the reraoval papers, not only the suprême court 
of the state, but also the court of appeals, held that the plaintiff was 
right in continuing bis proceedings there. In such a case, where, merely 
because of the inability of the plaintiff, it appears that a stây of proceed- 
ings will in fact prevent absolutély' and without right of appeal the en- 
forcement of a claim held by the courts of the state to be justly due, the 
court cannot, I think, in the exercise of a proper discrétion, grant a 
stay. The costs of the suprême court of the United States, which the 
suprême court did award, are différent, and thèse the plaintiff has o'ffered' 
to pay. On such payment beirig made an order will be made denying 
the stay asked for by the défendant. 
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OsBOENE & Co. V. Baege and others. 
{Cireuii Court, iV. B. lowa, G. D. May 3, 1887.) 

1. Fbdebal Circuit Court— Jurisdictiokt—Choss-Bili, — Forkclosurb. 

Where a circuit couït of the United States bas jurisdiction of a suit to fore- 
close a chattel mortgage, it may entertain a cross-bill in such suit, flled by a 
party who intervenes, and claims to be the owner of a part of the property, 
although such party, by reason of bis citizenship, being the same as that of 
défendant, could not bave originated the suit. 

2. EqUITY — JUKISDICTION — INTERVENTION — ANCILLABY SuIT. 

Whére a suit to foreclose a chattel mortgage is properly cognizable in a 
court of équity, a party who claims to be the owner of a part of the property 
mortgaged may intervene in the suit, although he would hâve a remedy by 
action at law, and in such case the court wiJl bave jurisdiction of the prp- 
céedîngin bis behalf as ancillary to the original suit. 

3. Same— Okoss-Bill. 

In such a case the party claiming the property need not bave put bis claim 
into judgment before fll'ing bis cross-biU, as he already bas such an interest 
in the property as will enable him to question the validity of the mortgage. 

4. Samb — Intervention— Leavb of Court. 

Where, in a suit in equity in a United States circuit court to foreclose a 
chattel mortgage, an assignée of the mortga^or for the beneflt of bis créditera 
files a, cross-bill averring that the mortgage is a fraud on creditors, the court 
may entertain the proceeding, although he did not obtain leave of court to 
file bis bill. 

5. Samb— Cboss-Bill— Judoment 

Where parties having claims against the mortgagor file a cross-bill in a 
suit to foreclose a chattel mortgage, and in their bill fail to show that the r 
claims bave been reduced to judgment, except the claim of one of them, and 
set up an aasignment for the beneflt of the mortgagor's creditors, and aver 
that the mortgage is fraudulent as to creditors, a demurrer to the cross-bill 
will be sustained as to the parties who bave not abtained a lien on the prop- 
erty by action at law. 

In Equity. 

Bill to foreclose mortgage. Demurrers to cross-bill. 
Martin & Wambaugh and Wright & Farréll, for complainant. 
W. J. Oovil and Kamrar <k Boyer, for défendants. 

Shiras, J. The bill in this cause was filed for the purpose of fore- 
closing a mortgage alleged to bave been executed by the firm of Barge 
& King to secure an indebtedness due to complainant, a corporation 
created under the laws of the state of New York. AU of the défendants 
named in the bill were and are citizens of the state of lowa, and the 
amount involved exceeded $2,500, so that the jurisdiction of this Court 
of the cause presented by the bill is unquestioned. On the fifth day of 
February, 1887, the Thomas Harrow Company, a Corporation created 
under the laws of the state of New York, filed its cross-bill, having pre- 
viously been permitted to become a party to the suit, and in such cross- 
bill it averred that certain portions of the property claimed to be subject 
to the lien of the chattel mortgage in favor of complainant was in fact 
the property of said Thomas Harrow Company, having been placed in 
the possession of Barge & King under a written agreement, by the terma 
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of which the title remained in said Thomas Harrow Companj- until pa}- 
ment therefor ha,d beeO made. To this oross-bill the complainant de- 
murred, the first ground being that, as it appears upon the face of the 
record that the Thomas Harraw Company and D. M. .Osborne & Co., 
the complainant and défendant in the cross-biU, are alike New York 
corporations, this court has not jurisdiction of the cross-biU. 

Ab already stated, the jurisdiction of the cause of action presented by 
the' Original bill, and of the parties thereto, cannot te and is not ques- 
tioned. Having acquired full and complète jurisdiction of the original 
cause, and the parties thereto, the court cannot be deprived ihereof be- 
cause another partj' obtains lëave to intervene for the assertion of a right 
to the property which is the subject of the proceeding. If it be neces- 
sary for the protection of thé ïights of a third party that he be heard in 
thé Cause pending, he may be permitted to intervenô, èyen though the 
court would not hâve, by reason of his being a citizen of the same state 
•With complainant, jurisdiction over an original proceeding between the 
same parties. Freeman v. H(me, 24c How. 450; Krippendorf v. Hyde, 110 
U. S. 276, 4 Sup. et. Rep. 27; Phdps v. Oaks, 117 U. S. 236, 6 Sup. 
Ct. Rep. 714. 

Thè; second ground of.demutrer is that the party has a plain and adé- 
quate; rçimedy at law, and therefor e a court of equity has not jurisdic- 
tion. This principle is not applicable to a case of this kind. The 
original cause, i. e. , the bill to foreclose the mortgagè, is properly cog- 
nizable in a court of equity. This court, having jurisdiction of the 
foreclosure proceedings, has also jurisdiction to entertain the application 
ot the harrow Company, even though it be true thàt the company might 
hâve a remedy at law. The proceeding on behalf of the harrow com- 
pany is merely ancillary to the foreclosure suit, and, as it is necessary 
that the party should be heard for the protection of its rights, the court 
has jurisdiction of the ancillary proceedings by reason of its jurisdiction 
of the original cause. 

As a third ground of demurrer, it is averred that it does not appear 
+hat the Thomas Harrow Company has such an interest in the subject- 
matter of the suit as entitles it to be heard, because it does not appear 
that its claim against Barge & King has been put into judgment. The 
ordinary rule is that a stranger— that is, one without interest — is not 
permitted to question the validity of a conveyance or transfer of property 
by the owner thereof, Hence it is held that a creditor, who has no lien 
or right to a lien upon the property of his debtor, cannot question a con- 
veyance of the debtor's property. To do so he must obtain a lien, or 
right to create one, by procuring a judgment and proceeding to exécu- 
tion. . The necessity of proceeding to judgment and exécution is, how- 
ever, merelyjto create sUch an interest in the property as will entitle him 
to question the validity of the conveyance; and if he has, by other means 
or sources of title, an interest in the property, he is not required to re- 
duce his daim to judgment. In the présent case the Thomas Harrow 
Company claims to be the owner of part of the property included in the 
mortgagè. It therefore appears that it has an interest to be protected, 
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and it cannot be refused a hearing on the ground of being a stranger to 
Ihe controversy. 

It is also stated, as ground of demurrer, that the equity, if any, of the 
Thomas Harrow Company, can only be worked ont through the equities 
of the défendants Barge & King. The interest and ownership of the 
harrow Company are not derived from any equities in favor of Barge & 
King, but are dépendent upon the independent title averred to exist in 
that Company. . 

Theré is also filed in the cause a cross-bill by Robert Fullerton, who 
avers that the firm of Barge & King executed to him a deed of gênerai 
assignment for the benefit of creditors, and that'he bas accepted such 
trust, and duly qualified as assignée, and that the chattel mortgage sought 
to be foreclosed is null and void, but forms a cloud upon the title of the 
assignée, to remove which it is prayed that the mortgage be declared 
void. Gompkinant objecta to this bill, for that the sameis filed with- 
out leave of court, and after answer filed, and solely for purposes of ,de- 
lay. It is apparent from the entire record that one of the naany ques- 
tions involved is between the mortgagee and the assignée, and it is not 
perceived why the issue presented by the cross-bill should cause any de- 
lay in the disposition of the cause. In fact, the real issue as to the 
validity ôf the mortgage must be disposed of in determining the issues 
made upon the original bill, and aU that is sought by the cross-bill is an 
affirmative decree, if the issue is found in favor of the assignée. If the 
order already made does not cover leave to the assignée to file cross-bill, 
such leave is now granted, and the objections to the cross-bill are over- 
ruled. 

A further cross-biU bas also been filed on behalf of A. G. McDonald, 
the Dubuque Brass & Métal Company, Hamilton & Amidown, et al., to 
which a demurrer is interposed. It is not shown that the daims of thèse 
parties hâve been reduced to judgment, save that of A. G. McDonald, 
and the cross-bill sets up the exécution of the assignment to Fullerton, 
and avers that the mortgage is void as to the other creditors. 

It not appearing that the parties other than A. G- McDonald hâve ex- 
hausted their légal remédies, and having no lien or right to a lien upon 
the property in dispute, the demurrer must be sustained, so far as the 
cross-bill is based upon the claims of the parties other than A. G. 
McDonald. 
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WooNSOC!KET RuBBER Co. and others v. Falley and qthers. 
! {Giireuit Court, D. Indiana. Marcli, 1887.) ' . 

AssiGNwENT FOB Benpfit OF Creditobs — ^Preferekces— Insolvenct. 

In liidiana, notwitistanding Eev. 8t. 1881, § 3662, providing that thereafter 
ail assigtiments made fty debtors in embarrassed or failing circumstances, ex- 
cept gênerai assignments of ail their property, in trust, for the beneflt of ail 
their ionafide creditors, sbould be deemed fraudulent and vdïd, stich. debtors 
may still prefer their creditors by confession of judgment.'or by sellin^, mort- 
gaging, orpledging tlieir property; but an àsaignment by a partnership of ail 
tbe flrm assets, preferring certain creditors. is neither a sale, a mortgage, nor 
a sale in the nature of a mortgage, ànd', at the suit of an ijupreferred créditer, 
■will be dédlared tô be àti assigïiïneiit f or tbeequal beneflt of ail creditors.^ 

lii Equity. 

De Witt Wdïlace, Harris & ' CàlMns., and Wm. J. Manning, for complain- 

antS. ' ■ '"'.'" ' ■ '^ . ■ -•: .' . . ■ 

' Coffr(Éh <i>Stûiart, H. W. Ohaae, and M*. Adams, for défendants. 

GreshamJ'J. On the third day'of January, 1887, Joseph D. Falley 
and William F; Hoes", parthera in business as manufacturers of boots 
and shbeé at Ba Fayette, Indiana,, tinder the firm name of Falley & 
Hôes; executed a written'' instrument, whereby they bargained, soid, 
transférred, and assigned td James B. Falley, in trust, ail their partner- • 
ship pïopërty,' of every kind, iïicluding choses in action, for the bènefit 
of specified creditorâ.' After specifically describing the property, and 
the debts to be paid put of its proceeds, the instrument déclares thàt — 

"This sale andtransfèr iâ màH^ 'upon the conditions' folio wing; that is to 
say: The sdid rfames B. Falley shill take immédiate possession of the prop- 
erty hereby transférred, and prtieeed to the collection of the notes and accounts 
aforesaid, and shall proceed toconvert said property into cash by sale or other- 
wise, and, if he shall deembest, manufacture the said tnaterial on hand into 
boots and shoes, and then sell th^ same. ïhe said James B. Falley shall sell 
and dispose of the said property hereby transférred in Slieh manner as to hlm 
shall be deemed most advantagëons to the trust hereby created, and the said 
James B. Palley shall apply the procieéds arising from the collection of said 
notes and accounts, and from the sale of said property — Pirut, to the pay- 
ment of the expenses altending: the. exécution of tbe.: trust hereby created; 
second, to the payment and discharge of the indebtedness hereinbefore enu- 
merated, upon which the said James B. Falley & Co. are liable as surety; and, 
third, to the pro rata payment and discharge of the other indebtedness of 
the said Falley & Hoes hereinbefore enumerated. In the event of any sur- 
plus remaiuing in the hands of the said James B. Falley, either of money or 
p;x»perl;y, after the payment of said indebtedness, the same shall be paid or 
turned over to the said flrm of Falley & Hoes. " 

This suit is brought by part of the creditors, not preferred, against Fal- 
ley (fe Hoes, the assignée, and the preferred creditors. 

The firm was insolvent. The preferred debts amounted to $73,000, 
and the unpreferred debts to $100,000 or more. The bill prays for a 

'See note at end of case. 
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decree declaring that tHe assignment inured to the benefit of ail creditors 
of the firm under the assignaient laws of Indiana, and that the trust be 
executed, and the property or its proceeds distributed ratably aunong ail 
creditors ; or, if the court shall hold that the instrument cannot be so 
treated, that it be declared void as a hindranee and delay to creditors; 
that a receiver be appointed to take possession and control of the prop- 
erty; and for such other relief as is consistent with equity. Although 
the deed does not in terpis convey ail the firm assets, the proof shows 
that it does ; and obviously it was not the intention that ail the creditors 
should share ratably in the proceeds of the assets. 

The first question that arises is, can the deed be treated as a gênerai 
assignmeiit under the statute, for the benefit of ail the firm creditors, 
when,; jn f?ict, it was intended to.be for the benefit; of" only part of thern? 

The législature of Indiana passed a gênerai assignment law in 1859, 
the first section of which reads: 

"Any debtor or debtors in embarfassed or failihg circumstànees may ihake 
a gelierâl assignment of ail his or their property, in trust, for the benefit Of 
ail bis X)T Ùiéiv hona fidè creditorsi and ail assignments hereafter made'by 
such p^rson Or persohs for such purposes^ except as provided for in this acU 
shall bedeemedfraudulent and void." Eev. St. § 2662. 

• This^tatutels the only restriction upon the éotainion-law right of an 
ihsolvëûi débtor in Indiânà'to preîér one or more creditors to the exclu- 
sion of àll others. Creditors may still be prefelred in thiS state by con- 
fession ojf judgntient, or by sèlling, mortgaging, 6r pledging property. 
An assighment, however^ by which a debtor Ve^ts in a trustée ail his 
property for the benefit of aÙ 6r only part of his creditors, is neither a 
sale, a morigage, nor a sale in the nature of a moiH^age. Such sin in- 
strument absolutely appropriâtes the property thus conveyed, beyond 
thé control àf the debtor, to the payment of his debts. No title, légal 
or équitable, remains in hini; and the trustée is required to préserve the 
property, and administer upon it under the direction of the court. It 
is so far in the custody of the law that exécutions cannot be levied upon 
it, as in the case of mortgaged property. Grubbs v. Morrig, 103; Ind. 
166, 2 N. E. Rep. 579; Statè v. Benmt,'Z7 Mo. 500; O-ow v. Bearddey, 
68 Mo. 485 ; Burrill, Assignm. § 6. 

Falley & Hoes assigned ail their firm property to a trustée for the. 
satisfection of part of their debts in full. This was in violation of the 
spirit and purpose of the statute. It was to prevent insolvent debtors 
from assigning their property, in: whole or in part, to trustées other than 
for the equal benefit of ail creditors, that the statute was passed. If a 
failing debtor may assign to a trustée ail his property for the benefit of 
one or more creditors, tO the exclusion of ail others, and then quit bus- 
inesSj'th'è'sïatute has little, if any, practical force. 

In Thçftnpson.Y. Parker, 83- Ind- 96, the third; paragraph of thecom- 
plaint âyerred th^t the.Parkers, an insplvent firm, conveyed their prop- 
erty to Kent by a deed absolute on its face, but with a secret agreement 
that he should sell the property, and apply the proceeds to satisfy credi- 
tors, and pay the surplus back to the Parkers, which was a fraud upon 
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the plaintiÊfà, who were" alsô crecjitors. In sustaining this paragraph, 
the court say: 

"From the facts stated in the third paragraph of the com plaint, the con- 
clusion is inévitable that Kent took the title to the property of the Parkera as 
a purçhaser, not for his own beneflt, but in trust to pay out of its proceeds 
some of their creditors, and return to them the surplus, if any. It is not 
stated in this paragraph that the Parkers were indebted to Kent, and the only 
considération for the transfer of the property was his agreement to pay some 
of their creditors to the exclusion of others, and return to fchem, aofter remu- 
nerating himaeM for his trouble, the surplus. Upon the facts stated, he can- 
not be regarded aa a purçhaser in his own right. Equity would regard him, 
under the cirçumstances, as a trustée, holding for the beneflt of the creditors 
named in the agreement as the parties to be paid. But the purpose being to 
prefer by this voluntàry assignment a portion of the assignors' creditors to 
the exclusion of others, the transaction, under the act of 1859, must be held 
f raudulent aùd void. " 

It was squarely held in this case that a conveyance by an insolvent 
àehtor of property, in trust, for the benefit of only part of his creditors, 
waswithin tbe statuie, amj in violation of its provisions; and, although 
the caSe was criticised in Qruhbs v. Morris, supra, it was not expressly 
ovenuled. 

Dessar v. Mdd, 99 Ind. 648, is relied on as authoritythat the instru- 
ment in controyersy ia a saie, or a sale in the nature of a mortgage. It 
waa held in that case: that an insolvent debtor may prefer a créditer, by 
selling to hina ail his property; and in other cases the same court has hdd 
that if a creditor secures a lien by a mortgage, a judgment, or by exécu- 
tion, on real or, personal property before an assignment is made, such lien 
will be protectçsd. In Grubbs v. Morris, svpra, the court say: 

"When a debtor in failing cireuœstances makes an assigpment for the ben- 
efit of ail his creditors, he cannot prefer one or more creditors, but must place 
ail of them on an equaiity. * * * The statute is undoubtedly intended to 
secure an equal distribution of the debtor's property among ail his creditors." 

^ome of tbe bases cited by counsel for the défendants grew out of trans- 
actions or assigtiments prior to the statute of 1859, and therefore bave no 
bearing upon the présent contïoversy. 

In Henderson v. Pierce, 9 N. E. Rep. 449, a debtor in embarrassed and 
failing circumSstances made a|n assignment ofall his property to a trustée 
for tbe benefit of ail his creditors, with directions, however, that part 
of his creditbrs be first paid in full. After construing this instrument as 
an assignment within the mëaning of the statute the court say: 

' "When it is apparent from the whole scope and ténor of a deed of assign- 
ment that a debtor in embarrassed and failing cirçumstances, in good faith, in- 
tends to reaort to the, assignment law, and has, in pursuance of such purpose, 
made an assignment of ail bis property for the benefit of aU Ws creditors, but 
incarryingout^anch purpose has introduced into the deed requirementswbich, 
while not iri cohflict with aonpie express provisions of law, ând do not require 
thàtsuch priofVisibn of the lawbé disregarded, are nevertheless constructively 
invalid, such assignment, if not actuàliy fraudulent, wiil atand, while the In- 
valid requîrements or stipuliations wiU be nuHifled, and controlled by opéra- 
tion of the statute governing voluntary assignmenta. " 
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XJnder a statute in Missouri, substantially litç the Indigina statute, the 
suprême court of the former state, in the cases aïready eited, held that 
if an embarrassed or failing debtor conveyed or assigned his property in 
trust for the benefit of only part of his creditors, the instrument should 
be construed, under the statute, to be an assignment of his entire estate for 
the equal benefit of ail his creditors; and décisions of the circuit court 
of the United States in the Sixth circuit are in harmony with this rul- 
ing. Martin v. Haiisman, 14 Fed. Rep. 160; Dahlmafi v.Jaœbs, 16 Fed. 
Rep. 614; Kéllog v. Richardson, 19 Fed. Rep. 70; Olapp v. DUtvian, 21 
Fed. Rep. 15; Perry v. Cbrby, Id. 737; Kerbs v. Ewing, 22 Fed. Rep. 
693. Thèse fédéral décisions, and the décisions of the Missouri court, 
are referred to in Henderaan v. Pierce, supra, and commended, if not ex- 
pressly approved. 

Préférences hf insolvent debtors in favor of one or more creditors, tb 
the exclusion of ail others, are not regarded with favor by courts of 
equity, and, in view of the latest utterances of the suprême court of In- 
diana, [G^bert v. McCorkle, UN. E. Rep. 296,] I feel free to hold that 
the assigninent by Falley & Hoes to J. B. Falley, although not so in- 
tended, waB in légal efl'ect, a voluntary assignment of ail their property 
for the equal benefit of ail their creditors, and that the deed of assign- 
ment can and should be enforced as such. 

NOTE. 

Pebfbekkoes in AssiQNMESi» foe thb Benefit of Crkditoks. An assignment con- 
taining légal préférences will not be held void as a fraudulent conveyance, and an in- 
tent to defrand creditors will not be presumed from such an assignment, Bâtes v. Sim- 
mons, (Wis.) 22 N. W. Eep. 335; and a déclaration, at the tinie of the assignment, of 
an intention to file subsequently a list of preferred creditors, will be presumed to mean 
an intention to file within the statutory time a list of creditors to whom préférence is 
permitted by law to begiven; and, w h ère snch préférences are perniitted, Conlee Lura- 
ber Co, v. Éipon Lumber Co., (Wis.) !29 N. W. Eep. 285, the fact that a chattel mort- 
gage giyen to prefer certain creditors opérâtes incidentally to hinder and delay othér 
creditors in coflecting their debts does not affcct thesecurity, Hills v. Stockwell, etc.. 
Co., 23 Ped. Eep. 432. The same îs true where the statute does not forbid préférences, 
but causes them to operate as général aissignnients on proper proceedlngs being taken. 
J. M. Atherton Co. v. Ives, 20 Fed Rep. 894. In the absence bf législation fotbidding 
it, a debtor, if gniltless of any fraudulent intent, may convey his property so asto give 
one creditor a préférence, by way of either payraent or security, over another. Carter v. 
Rewey, (Wis.) 22 N. W^. Eep. 129, even if he is in failing circunlstances, Scott v. Mc- 
Daniel, (Tex.) 3 S. W. Rep. 291. 

In the absence of statutes forbldding préférences in assignments for the benefit of 
creditors, such préférences are valid. but they bave been forbidden by statute in OcUir 
fornia, Wood v. Pranks, 7 Pac. Rep. BO; Colorado, Doggett, B. & H. Co. v. Herman, 16 
Ped. Eep. 812; Campbell v. Colorado 0. & I. Co., 10 Pac. Eep. 248; i?aiots. Sehroder v. 
Walsh, 11 N. B. Rep. 70; May v. First Nat. Bank, 10 N. E. Eep. 202; Indiana, Gilbert 
V. McOorkle, 11 N. E. Eèp. 296; Henderson v. Pierce, 9 N. E. Eep. 449; Redpath v. 
Tutewiler, Id. 011; Grubbâ v. Morris, 2 N. E. Rep. 579; lovba, Aulman v. Aulman, 
32 N. W. Rep. 240; Van Patten v. Burr, 3 N. W. Rep. 524; Gage v. Parry, 29 N. W. 
Rep. 822; Parwdl v. Jones, 19 N. W. Rep. 241; Jfissourt, Martin v. Hausman, 14 Ped. 
Rep. 160 ; Ndrmka, Nelson v. Gary, 19 N. W. Rep. 630 ; Grimes v. Parrington, 26 N. W. 
Eep. 618 ; Fennsylvania, Gallagher's Appeal, 7 Atl. Rep. 237 ; Làke Shore Banking Co. v. 
Puller, 1 Atl. Rep. 731 ; Texas, Waterman v. Silberberg, 2 S. W. Eep. 578; Fant v. Els- 
bnry, Id. 866; Whconsin, Bradley v. Kroft, 19 Fed. Rep. 295; and by implication in 
Kansaii, Tootle v. Coldwell, 1 Pac. Eep. 329. 

Thèse statutes do not invalidate a transfer made in good faith in liquidation of a 
debt, or as a security therefor, by the debtor's not contemplating an assignment for the 
benefit of his creditors, even if he is insolvent, Bailey v. Johnson, (Colo.) 12 Pac. Rep. 
209; Tootle v;Goldwen, (Kan.) 1 Pac. Eep. 329; Gilbert v. McCorkle, (Ind.) 11 N. E. 
Kep. 296 ; Schroder v. Walsh, (111.) Id. 70 ; Gage v. Parry, (lowa, ) 29 N. W. Eep. 822 ; In 
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re Gazett, (Minn.),ïd. 347; Rollhis t.; Van Baaien, (Mioh.) 23 N. W. Eep.332; Carter v. 
Eewey, (Wîs.) 22| S.W. Eep. 129; Bièrry v. O'Connor, (Minn.) 21 N. W. Rep. 840; Mar- 
tin V. Hausmàn, 14 Ped. Rep. 160; Moline Wagon Oo. v. Kummell, Id. 155; Smith v. 
Crafï, 12 Fed. Eep. 856; Scott v. MoDaniel, (Tes.) 3 S. W. Eep. 291 ; "Waterman v. Silber- 
feerg, (Tex.) 2 8. W. Eep. 578 ; Essex Co. y. Lindsiey, (N. J.) 3 Atl. Eep. 391 ; and even if the 
ereditor was aware that the prefei-erioe would defeat the collection of other debts, Eoss 
V. Sedgwick, (Cal.) lÔPao. Eep. 400. Suoh transfers are valid if they are partial assign- 
nients, Campbell V. Colorado 0. & I. Ç.O., (Colo.) 10 Pac. Eep. 248; orif they do notin- 
clude ail the debtor's property, Carson t. Byers, (lowa,) 25 N. W. Rep. 826; Cadwell's 
Baiik V. Crittendeii, (lowa,) 23 N. W. Eep. 646. Even if such a transfer includes ail the 
deblor's property, it is not neqes.sarily a gênerai assignment. Aulman v. Aulnian, 
(lowa,) 82 N. W. Eèp. ?41; Waterman y. Silberberg, (Tex.) 2 S. W. Eep. 578; Weil v. 
Polack, posi, 813. The debt may not be due, Smith v. Craft, 12 Ped. Eep. 856 ; and the 
préférence inay be by a judgnient, EpUins v. Van Baaien, (Mioh.) 23 N. W. Eep. 332; 
Holberg v. Jaffra'y, (Miss.) 2 South. Rep. 168; a mortgage, Aulman v. Aulman, (lowa,) 
32 N. W. Eep. 241; Cadwell's Bank v. Crittehden, (lowa,) 23 N. W. Eep. 646; Carson 
V. Byers, (lowa,) 25 N. W. Eep. 826; Waterman v. Silberberg, (Tex.) 2 S. W. Rep. 578; 
ïootle V. Coldwell, (Kan.) 1 Pac. Eep. 329; Gage v. Parry, (lowa.) 29 N. W. Eep. 822; 
Carter v. Eewey, (Wis.) 22 N. W. Eep. 129; Berry v. O'Connor, (Minn.) 21 N. W. Eep. 
8*0; Martin v. Hausman, 14 Fed. Eep. 160; a deed, Scott v. McCafiiel, (Tex.) 3 S. W. 
Eep. 291; a transfer of securities or, choses in action, Gage v. Parry, (lowa,) 29 N. W. 
Eep. 822 ; the Sale ûf persoiial property, Essex Ùo. v. Lindsleyi (N. J.) 3 Atl. Eep. 391 ; 
3r the payment of Mioney. It may be made by a hiisband to a wife. Hoes v. Boyer, 
(lud.) a, N. Bf Eep. 427 ; Leonar4 y. Green,' (Minn.) 24 N. W. Eep. 915. The ereditor may 
take hi3 pay irv money or property. ' Pu:jler Elèctrical Co. v. Lewis, (N. Y.) 5 N. B. Eep. 
487. ' But in cfcs'eéf sale the valuation mUst be fair. Edwards v. Dickson, (Tex.) 2 S. W. 
Rep. 718; The JHloU^day Case, 27 Fed. Eçp.gSO; Verner v.McGhee, (S. C.) 2S. E. Eep. 
113. , ., '■,.".■■,/ 

Éven if the débtor îs contemplating sncli àh assignmentj such a transfer, if nncon- 
uected in time and ciroumstances of> .exécution frora the assignment, is not invalid. 
Parral! v. Parnan, (Md.) 5 Atl. Rep. 622 ; Gilbert v. McCorkIe, (Ind.) 11 N. B. Rep. 296 ; 
Pisher v. Syfers, (Ind.) 10 N. E. Rep. 306; Bierbower v. Polk, (Neb.) 22 N. W. Eep. 698. 
The preferred créditer may be the assignée of the assignment subsequently made. Nel- 
son V. Gary, (Neb.) 19 N. W. Rep. 630. The interval of time separating the transactions 
may be "a few days," Sweetser v.Camp, (Mich.) 29 N. W. Rep. 506; or fivedays, Stix v. 
Sàdler, (Ind.j 9 N. É. Eep. 905. The assignment luay be made on the day following 
the preferential transfer. In re Guyer, (lowa,) 29 N. W. Eep. 826; Gilbert v. McCorkle, 
(Ind.) 11 N. E, Eep. 296 ; Bailey v. Kansas Manuf g Co., (Kan.) 3 Pao. Eep. 756 ; Lake 
Shore Banking Co. v. Puller, (Pa.) l Atl. Eep. 731; or on the same day, Parwell v. 
Jones, (lowa,) 19 N. W. Eep. 241 ; Nelson v. Gary, (Neb.) Id. 630 ; even within an hour,_ 
Gage V. Parry, (lowa,) 29 N. W. Eep. 822. The fact that the debtor intended, by sepa- 
rating the transactions, to évade the statute forbidding préférences, will not renijer the 
préférence a part of the assignment, the preferred ereditor being Ignorant of the debt- 
or's purpose, Lakè Shore Banking Co. v. Fuller, (Pa.) 1 Atl. Rep. 731; Appeal of Lake 
Shore Banking Co., ïd. 735; nor will the fact the préférence was made in exécution of 
an agreement th^it, in case the debtor becameembarrassed, heshould secure the preferred 
ereditor. In re (îuyer, (lowa,) 29 N. W. Rep. 826.' 

But such preferential transfers, even in cases where there ^re no asaignments as such, 
will be held to be,assignments for the benefi,t of creditors when such is the intention of 
the parties, either actual or presumed, from the character of the instrument. Bonus v. 
Carter, (Neb.) 31 N. W. Eep. 381 ; Martin v. Hausman, 14 Ped. Rep. 160 ; or the ciroum- 
stances of the transaction, Winner v. Hoyt, (Wis.) 28 N. W. Eep. 380; and will be void 
against creditors if thestatiitory provisions ibr asaignmenta for the beneflt of créditera 
are not complied with, Bouns V. Carter, (Neb.).31 N. W. Eep. 381. 

In the same way, such transfers made, in connection with an assignment for the ben- 
eiit of creditors will be construed as a part of the assignment when the transactions are 
simultaneous,,or so nearly so as to be parts of the same transaction, Boggett, B. & H. 
Co. V. Herman, 16 Fed. Eep. 8X2 ; Preston v. Spalding. (111.) 10 N. E. Kep. 903 ; and the 
purpose is to évade the.statute, Campbell v. Colorado C. & I. Co,, (Colo.) 10 Pac. Rep. 
248 ; and, where ?ùch préférences in assignments are forbidden, such transfers will be 
void, Preston v. Spalding, (111.) 10 N. E. Rep. 903. 

Where prefer<}n,ces are perniitted, they will be set aside in cases of actual or presumed 
fraud, as where aij, insolvent corporation prefers its directors or managing agent, Lip- 
pincott v. Shaw Carriage Co., 25 Fed. Rep. 577 ; or where the préférence was in exécu- 
tion of a secret agreenient that the debtor shonld secure the preferred creditors to the 
exclusion of ail othersif be becaine insolvent, Sniitli v. Craft, 12 Ped, Rep. 856. 

Such transfers, valid under the state law, but void under the bankrupt act, are void- 
able only in favor of proceediugs in baukruptcy. Smith v. Deidriok, (Minn.) 14 N. W- 
Rep. 262. 
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Weil and othera t». Polack and otters. 
{OirmU Court, E. B. Missoun, E. J). May 5, 1887.) 

1. AssisNMENT FOB Benbfit op Cbbditoks — Pbbferbncbs by Confessioh of 

JtJDaMBNT. 

Under Rev. St. Mo. 1879, § 8696, authorizing a judgment by confession, a 
confession by an insolvent debtor of judgments to the amount of 50 per cent, 
of bis, Indebtedness, not f oUowed by a yoluntary assignment, nor made in 
contemplation of one, is vàlid althougb it opérâtes as a préférence, and ail 
the débtor's available property is seized to satisfy the judgments.^ 

2. CotTBTS— JUBISDIOTION— jDDaMBNTS OP StATB CoUBT— INJUNCTIOK. 

Where an insolvent debtor confessed eight judgments in favor of certain 
of his creditors in a state court, and ail bis property was levied upon to satisfy 
sucb judgments, and a bill was flled in the fédéral courts on behalf of his 
otber creditors, asking tbat aucb confessions of iudgment be declared a gên- 
erai assignment, within the meaning of Rev. St. Mo. 1879, § 354, for the bene- 
fit of ail the débtor's creditors, and that the sherifE wh© had possession of the 
property under exécutions from the state court should be decreed to bè a 
gênerai assignée or trustée, amenable to the orders of the court, A«W,thï^t the 
relief asked could not be granted, and that the blllinuat be dismissed. 

In Equity. On demurrer to bill. 

The Éevised Statutes of Missouri of 1879 provide (section 354) that — 

"Every volunt?iry assigniaent of lands, tenements, goodg,. chattels, efEeçts, 
and crédits, made by a debtor to any person in trust for his creditors, shall be 
for the beneflt of ail the creditors of the assigner, in proportion to their re- 
spective clàims, and every such assignment shall be proved or acknowledged 
and certifled ând record ed in the same inanner as is prescribed by law in cases 
wherein real estate is conveyed." 

The principal provision as to confessions of judgment, referred to in 
the opinion of the court, is as foîlows: 

"Sec. 3696. A judgment by confession may be entered without action, 
either for money due or to become due, or to secure any person against con- 
tingent liability on behalf of the défendant, or both, in the manner herein 
prescribed." 

A. Binswanger and Thomas C Reynolds, for complainants. 
Krum & Jonas, for défendants. 

Thayee, J. From the averments of this bill, which are admitted by 
the demurrer, it appears that the défendant Joseph M. Polack, beingin- 
debted to a large amount and insolvent, on January 17, 1887, executed 
eight confessions of judgment in favor of his co-defendants, the Coihmer- 
cial Bank of St. Louis, the Merehants' National Bank of Omaha, Moses 
Fraley, Pliîlip Goodhart, P. J. Goodhart & Co., Alexander Polack, George 
Seeman, and J. H. Goodhart, with a view of giving them a préférence 
over his other creditors. That exécutions were immediately issued upon 
said confessed judgments, under which the entire stock in trade, fixtures, 

iRespeoting preiferencea in assigniuenta for the bêneât of creditors, see Wociisocket 
Rubb«r Oo. v. Falley, ante, 808. 
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and choses în action of said Polack, and also a leasehold interest în the 
premises occupiéd by said Polackj were levied upon lîy the défendant 
Henry F. Harrington, he being sheriff of the city of St. Louis. 

The plaintiffs herein (suing in behalf of themselves and ail other cred- 
îtors of said Polack) file this bill, wherein they pray thatsaid confessions 
of judgment bè decreed to be for the benefit of ail the creditors of said 
Polack in prc>portion to their respective claims; that the défendant Har- 
ringtoil niay be decreed tp be the custodian for ail said creditors of the 
funds realized by the sale ùnder tke exécutions aforesaid; and' that he be 
adjudged to hold the same for the benefit of ail the creditors of the 
défendant Polack. The jùdgments confessed as aforesaid amount to 
$48,083. The other debts of said Polack aggregate $50,000, according 
to the averments of the bill. It does not appear that the défendant Po- 
lack executed a gênerai assignment under the laws of the state of Mis- 
souri, unless the confessions of judgment above recited are construed as 
being in effect a gênerai assignment. 

From the foregoing statement, it 'will appear that the plaintiffs in this 
case invoke an application of the doctrine announced in a séries of cases 
that hâve been decided by the United States circuit court for the districts 
pf Missouri, beginning with the case of Martin v. Hausman, 14 Fed. Rep. 
160, and ending with the case of Elgin Nat. Watch Co.v. Meyer, ante, 659, 
decided by Jiidge Breweb at the Mareh term, 1887, ofth'e United States 
circuit court for the Eastern district of Missouri. 

With respect to the line of decisipns above referred to, it may be re- 
marked that the case of Martin v. Sausman involved the single question 
whether a certain instrument was a chattel mortgage or in efiect a deed 
of assignment, within the fair intent of the Missouri statute concerning 
assignments. By the instrument id question in that Case, the debtor 
disposed of ail of his property ; it passed at once and irrevocably into 
the custody of a trustée, to be forthwith sold, and the proceeds applied 
to the liquidation of the claims of two creditors. For that reason the 
court very properly held that the instrument was not merely a security 
for a debt; that, it did more than to create a lien in favor of the créditer, 
with a right pf rédemption in the debtor; that, in point of fact, it was 
an absolute appropriation of ail thé dèbtor's property for the benefit of 
two creditors; and that, being an instrument of such eharacter, it was 
clearly distinguishable from a mortgage, and should be classed as an as- 
signment. That décision, however, in express language recognized the 
îîght of a debtor in Missouri, thoùgh insolvent, to prefer a creditor. 
The only limitation împosed upori the exercise of the right was that he 
cpuld not give a préférence "by an instrument coliveying the whole of 
his property to pay one or more of his creditors," iô the exclusion of 
pthers. "'.'.. 'r' : 

^ The next case of importance was'that of Ckvpp v. Dîitman, 21 Fed Rep. 
15, 737, in which it appéared that thé debtor, when insolvent, by a sin- 
gle conveyance had made an absoïùté appropriation of ail of his prop- 
erty to the payment of a single creditor. The case was clearly within 
the principle of Martin v. Hausman, as the court found that the instru- 
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ment was ûot întended as a security for a debt, and the eonveyance tvaa 
accordingly dëcreed to be an assignment. 

FoUowing thàt case camé the Case of Clapp v. Nordmeyer, 25 Fed. Rep. 
71, which case, it must be conCeded, enlarged the doctrine of the pré- 
viens cases. In the Nordmeyer Case there was a confession of judgment 
in favor of one creditor, followed on the same day (after an exécution 
had been levied on the bnlk of the debtor's property) by a gênerai as- 
signment exiecuted subject to the lien of the corifessed judgment. The 
court reached the conclusion that the confession of judgment and the as- 
«ignment were merely successive steps in the same transaction, and that 
both steps were taken to accomplish but one purpose; that is to say, an 
assignment of ail the debtor's property, with a préférence in favor of one 
creditor. The idea which underlies this décision is that the debtoè know- 
îngly eought to évade one of the provisions of the voluntary assignment 
act, whilë making use of the act to distribute his property among credit- 
ors. It was accordingly held that ail of the debtor's property must be 
ratablydistributed among his creditors, disregarding the lien of the con- 
fessed judgiriéût. , 

Several other cases were cited on the argument, notably Kéllog v. 
Richardson, 19 Fed. Rep. 70; JPreund v. Yaegerman, 26 Fed. Rep. 812^ 
and Stdtév, Morse, 27 Fed. Rep. 262. Particular stress was laid on some 
lànguàgë tised by the court in those cases. Aii exatninàtion of them, hbw- 
eyer, jsatisfiesme that there was no i'ntent on the part of the court to ex- 
tend tlie doctrine now invoked bèyond the limit ireached in Martin v. 
Hausmany âpd particulatly in Olapp v. Nordmeyer. In none of the cases 
heretofore refetred to has the right to prefer creditors been denied tô a 
■ Missouri debtor, whether he be at the time solvent or insolvent. In- 
<ieed, it Woiiid be impossible to deny such right in this state withoutig- 
noring a multitude of décisions upholding thé privilège. The most that 
caïi be ëaid is that the décisions in question establish the rule in the 
fédéral couiis that if a debtor, on the eve of a business collapse, makes 
a eonveyance of the whole or of the bulk of his property for the benefit 
^f one or moye Creditors, to thé exclusion of others, such instrument will 
bè held to bfe an assignment, no matter what the debtor or his creditor 
may see fit to call it. There is much less reason for denying that an in- 
solvent debtor has the right to confess judgment, even though it may 
operate as a préférence. That right in this state rests upon an express 
fitatute, and has the same législative sanction as the prohibition against 
préférences in a voluntary assignment. Vide Rev. St. Mo. 1879, §§ 3696- 
3698. 

And inasmuch as men rarely confess judgments, unless they are in- 
solvent in the sensé of not being able to pay debts as they mature, it may 
well be assumed that the législature had in contemplation the use that 
would be made by insolvent debtors of the statute concerning confessions 
of judgment when that act was passed. In construing the two statutes, 
that is to say, the one relating to judgments by confession, and the one 
relating to voluntary assignments, it is the plain duty of the court to so 
•construe them that both may stand and be operative, as both are of equal 
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authorîty. Tims.far this court has only gone to the exteut of holding, 
with respect to judgments by confession, that an insolvent debtor who 
intends to and does in fact ava,il himself oï the statute conceming assign- 
ments for, tlie purpose of distributing bis property among creditors, will 
not be permitted to évade its just provisions against préférences by a 
confession of judgment executed practically al the same moment that 
an assigument is executed, and for no other purpose than to defeat the 
policy of the àssigoment act. This is thefuU scope of the décision in 
.ÇZag^? y- ij'^Q^f'we^'^) *s,I understand it. 

In 'the caisç noflr.under considération, the confessîops of judgment were 
not followed by an assignment, nor does it appear that the debtor contem- 
plated. aij.àssjgnment at the time the judgments were, confessed. There 
. waS; no attempt on the part of the debtor in the case at bar (as in the 
Nordmeyer Case) to use the provisions of one statu,te , merely for the pur- 
pose of eyading the provisions of another statute, and for that reason t|ie 
.cases are not parallel. The bill now before the court pierely shows that 
an insolvent debtor availed himself çf the right to cQnfess judgment wh^ch 
is conferred by tbe statutes of this state. (leaving those judgments to be 
enforced io ,the mode prescribed by law,) and that he exercised such right 
unpler clifcteastauces that inust hâve been contemplated by the législature. 
i ^)p,àt a loss, thereforcj to discover any solid groiind. upon whiçh this 
cQurt can; ii^tervene to prevent thpse judgments frona, being enforced in 
the, usual majiinej', and as the laws .of the state contemplate. 
. '[The prayer 0^ the présent bill ,î^.certainly anomalous, in that it asks 
the court,. t,o,(iecree that certain judgûients regularly obtained in the state 
court are not judgments, but instruments of an entirely différent char£^c- 
ter, and in IJi^t it asks this court to interfère withprocess emanating irpm 
the state court for the enforcement of such judgrnents, a,nd to déclare that 
the sheriff,of the city of St. Louis, who now holds fuhds pealized upon 
exécution under said judgments, is merely an assignée or a trustée with 
respect.to siuchfunds, and as such is amenable to the orders of this court. 
The prayer of the, bill is, in nay judgment, sufficient to condemn it. Pre- 
vious décisions pf the fédéral courts in this state famish no warrant for 
the claim that w^, can grant'the relieif therein demanded. I shall accord- 
ingly order that the demurrer be sustained. 
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Lamont V. HoTEL Men's Mut. Ben. Ass'n. 

{Circuit Gourt, JT. D. Illinois. May 16, 1887.) 

LnrB iNsuRATrcB— AssiQNMEST— iTTsmiABLE Intekest— Mdtuai. Bekbb'it Soci- 
ety. 

Where, under tlie articles of association and i)y-la-w8 of a mntual beneflt So- 
ciety, the benefits are payable to the person designated by the member in Us 
ttéplication for membersnip, or by bis last will and testament, It is compétent 

, i for sncbi niember by his own act, and with tbe consent of tbe company, at any 
time before bis deatb, without the formalities of a will, to make a trânsfer of 
the beneflt from the original beneflciary named to any other person he may 

'■' sélect, whethei the person so selected bas or bas not an Insurable interest in 
îhislife.» 

in Bîqujty. 

W. C. Â3Q,y and Chcurles Qgden, for Lamont. 

John BaUmn and BateSyBroiu/hman & TutÛe, for Graft. 

Blodgett, J. This is a suit in equity to recover the sum of :$2,00(> 
upon a beneflt certificate issued'by the défendant to one John P. Hulett. 
The défendant company is a corporation organized dnd existing under 
an act of the state of Illinois entitled "An act conceming corporations," 
approved April 18, 1872, and by one of the articles of the association 
it is provided as follows: 

"Upon positive proof of the death of any member, the board of directors 
shall order an appropriation equal to two dollars for each member then on the 
rolls of the association,, unless.the same shall exceed 1,000 naembers, in whicb 
case the amount appropriated shall be limited to the sum of $2,000, and shall 
pay the same to the person or persons previously designated by the deceased 
upon his application for mfimbership as shown by the books of the associa- 
tion, or as ordered by his làst will and testament." 

The proof shows that Hûlett became a member of this association on 
February 3, 1883, and up to the time of his death, which oecurred Au- 
gust 11, 1885, he remained a member in good standing. In his appli- 
cation for membership he designated his daughter, Mary A^ Lamont, as 
his beneflciary. On the sixteenth day of August, 1884, he designated 
Èmily R. Qraft as his beneflciary in the place of Mary A. Lamont; and 
this change was accepted and approved by the board of directora of the 
associa,tiph, and from that time forward the name of Emily R. Graft as 
the beneflciary of this member was carried on the books of the associa- 
tion. The complainant insists that the change was void and inoperative; 
that she acquired a vested right to the beneflt by virtue of Hulètt's orig- 
inal beneflt certificate; and that the assignment and trânsfer of the ben- 
eflt to Mrs. Graft was whoUy inoperative and void. 

Without taliing time to discuss the large number of cases cited by each 
pàrty. in this case, it is sufflcient to say that there is probably à conflict 

1 As to the rights of an assignée of an insurance policy, when the assignée has no in- 
surable interest in the life et the insured, see Ruth y, Katternian, (Pa.) S Atl, Rep. 835, 
and note. 

v.30F.no.ll— 52 
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of authorities upon the question of transferring this class of benefits in 
voluntary benevolent associations; but inasmuch as, under the articles of 
association and by-laws of this défendant, the benefits are payable to the 
person designated by the memberin his application for membership, or 
by his last will and testament, it seems very clear to me that it was com- 
pétent for Hulett, by his own act, at any time before his death, without 
the formality of a will, to make a transfer of this benefit from the orig- 
inal beneficiary named to any other person he might sélect, without re- 
gard to whether the person had or had not an insurabje interest in his 
lifè; and in this case, the transfer having been made by Hulett before 
his death, and accepted by the company, and carried upon their books 
ftom that time forward, it seems to me the transfer became operative, 
and the court must therefore enforce it. As Mrs. Lamont, the first ben- 
eficiary named, paid nothing, I do not see how she can be said to hâve 
acquired any vested interest in the benefit fund pertaining to Hulett's 
membership which would prevent Hulett, at any time before his death, 
from changing the beneficiary with the consent of the défendant. A de- 
cree will therefore be entered dismissing the complainant's bill for want 
of equity, and directing the payment by the principal défendant of the 
benefit fund to Bipily R. Graft. 



United States t»; Rapp.' : 
{OireuU Court, N. Di Oeorgia. March Term, 1887.) ' ■'■ 

1. Post-Office— Stealino and Embezzling Mail Mattbb. 

A letter or packet, to come within the provisions of sectioss 5467 and 5469 
of theBevised Statutes, mjist get intp the mail in some of. the ordinary ways 
provided by the postal authorities, and become fairly and reasonably part of 
the "mail matter, " uuder control of the postal department. 

2i Samb— "Decgt." 

A "decoy or test" was prepared as follows: A post-office insçector wrote 

"' a letter, placed it in an envelope, ^ealëd, and directed it to a flctitlous person, 
■ and to a place where there Was no post-office; then wrappéd it up in a news- 
iPaper, and inclosed both letter andpaper in an ordinary newspaper wrapper, 
said wrapper sealed, and properJy stâmped, and directed as the envelope in- 
side. This packet was then hanâéd to a post-office offlciaj, to be placed by 
him, as a "decoy or test, " in what is known as the "nixes basket, " a récepta- 
cle for apparently worthless and uumailable matter, said " nixes " to be opened 
and exammed by a postal employé, Who was to send any letter or article of 
value found therein to another ôfBcial, to be forwardéd tO the dead-letter of- 
fice. Seld, that this was not a mailing of the packet, and , it did not become 
"mail matter, " in the meaning of sections 5487, 5469, Rev. St. 

8, Same. 

Such packet, so placed in the post-offlëe. and in the "nixes basket, " is "not 
intended to be conveyed by mail, " in the meaning of said sections. 

4. ,8amB). ■ 

, For an emploj^e in the postal service to destroy the packet and letter so 
placed in said "nixes basket, " and tO àppropriate fts contents, is not a viola- 
tion of said sections. 

iReported by Benj. H. Hill, V. S. Atty. 
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5. Same— Intention of SbNdeb. 

Section 5468, Eev. St., construed to cover cases where mail matter bas been 
depositéd in tbe post-offlce iii the ordinary way, and no proof is admissible as 
to the intention of the party sending it. 

Indictment under section 6467, for destroying letter, embezzlement, 
etc. 

The défendant was employed in the post-office at Atlanta, Georgia, as 
distribu ting clerk, and had so been employed for years. He also had 
charge of what was known as "nixes;" the term "nixes" being inter- 
preted as meaning matter received in the post-office which could not be 
forwarded through the mail because incorrectly, insufficiently, or illegi- 
bly addressed, or addressed to points where there was no post-office. The 
évidence showed that it was the duty of the employé in charge of the 
"nixes" to sort them, the letters to be sent to the nixie derk, who was 
to forward them, unopened, to the dead-letter office, the packages to be 
opened, and, if any letters or articles of value were found in them, to be 
sent to the nixie clerk, as abôve, 

The post-office officiais hàd received compkints of the loss of valuable 
letters, probably in the Atlanta office. In order to find out where the loss 
occurred, and to detect the guilty employé, Post-Office Inspector Henry 
Booth prepared a decoy or test letter. This letter was addressed to Miss 
Pattie F. Brooks, La Villa, jFlorida, the name and post-office fictitious. 
In this letter the inspector, aftèr marking the same for easy identifica- 
tion, placed one doUar treasury note, and 25 cents in silver coin. , This 
letter was sealed and wrapped up in a newspaper, and both letter and 
paper inclosed in an ordinary paper wrapper. On the paper wrapper 
was placed two cents postage in addition to the one cent postage already 
on the wrapper. The ends of the newspaper extended outside the paper 
wrapper, and had the appearance of being simply a newspaper prepared 
for the mail. This package was sealed, and addressed as the letter in- 
side. The package was by Mr. Booth, the inspector, delivered to Mr. 
Cabaniss, superintendent of the mailing department of the Atlanta office. 
The package was delivered to Mr. Cabaniss late in tbe evening. Suspi- 
cion had been directed towards the défendant, and the next morning afler 
receiving the package Mr. Cabaniss placed it in the "nixes basket;" this 
"nixes basket" being a réceptacle in the post-office for unmailable and 
apparently worthless matter, and was in the charge of the défendant, 
whose duty it was to open said packages, and, if any letters or valuable 
article were found therein, to deliver them to the "nixes" clerk. The 
défendant finished bis work at the nixes basket, and went to dinner. 
Supt. Cabaniss, who had been watching the défendant, and had noticed 
certain suspicions actions, at once went to the nixes basket. He found 
in the bottom of the sack, where worthless papers were to be placed, 
and coverèd up by papers, the pièces of the letter and wrapper, and thb 
newspaper with only one end torn off, the letter and wrapper torn into 
small pièces. He gathered them up, and took them to the inspector. 
When the défendant returned from dinner he was asked by Mr. Cabaniss 
in his rooni j where the inspector was waiting. AU three went to the lat- 
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ter's office, and there défendant was shown the pièces of letter, and chargea 
with destroying it, ànd takirig the money. He at first denied having 
the money, but eventually produced it, and handed it to the inspector. 

This was the évidence for the governnient. Défendant, in his own 
behalf, testified that he did not intend to steal the nioney, but did in- 
tend to deliver it to the proper officiai. He also proved previous good 
charaeter. . , 

On the conclusion of the évidence, counsel for défendant asked the 
court to direct a -verdict for the défendant. The grounds for such re- 
quest are fully stated in the opinion of the judge. 

Benj.H. Hm,M. S. Atty., for the United States. 

GarfreH (fc iiadsow, for défendant. 

Nebman, J. Under the vîews lentertain of the case, the intention 
of the défendant in destroyinglthe letter or taking the money is imma- 
terial, The question is whetherior not a prosecution can be maintained 
under sections 5467 and 5469 of the Revised Statutesof the United States, 
on the facts as shown by the govei-nment. The indictment in this case 
was drawn under section 5467, but,, in the course of his argument, the 
district attorïiey daims that the prosecution may be maintained under 
either of the sections named, the indictment being sùfficient under both 
sections. Section 5467 appHes, in express terms, 'Ho persons employed 
in any department of the postal service,^' and section 6469 to "any per- 
son," and probably, by its terms, to every person, whether connectèd 
with the postal service or not. Where the two sections state the same 
offense, however, and that offense is charged against a person employed 
in a department of the postal service, it should be considered under sec- 
tion 5467. This view would be true under the case of U. S. v. Marsdis, 
2 Blatchf. 108, where the question was discussed. 

Both of thèse sections are intended to protect from theft, and im- 
proper interférence, what may be termed "mail matter;" that is to say, 
letters, packets, etc., received for transmission, and to be transmitted, 
by post to the person to whom such matter is directed. This packet, 
it is conceded, was placed in the basket spoken of, not with intention 
that it should be taken through the post-office and delivered to any per- 
son, but with the intention that in or about the basket where it was so 
placed it should be torn open by the défendant, or some other employé 
having like duties. It was not received in the post-office in any of the 
regular waj's that letters or packets are received. It was not to be taken 
anywhere, and delivered to any person. It was to be torn open where 
it was placed. It is stated for the governnient that the envelope inside 
the package should bave gone to the dead-letter office ; but, if this is 
true, I do not think it changes the case materially. 

It is claimed by counsel for the government that, under the facts re- 
cited, the language of the sections of the Revised Statu tes named, is 
broad enough to cover and embrace the case. He claims that this case 
cornes especially within the latter part of section 5467 , which reads in 
this way: "Any such person [that is, any person employed in any de- 
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partment of the postal service] who shall steal or take any of the things 
aforesaid [among which are pecuniary obligations of the gpvemment] 
dut of any letter, packet, bag, or mail of letters, which shall hâve come 
into his possession either in the regular course of his officiai duties, or 
in any other manner whatever, and provided the same shall not hâve 
been delivered to the'party to whom directed, shall be punished," etc.; 
and he lays especial stress upôn the language, "or in any other manner 
whatever," descriptive of the way in which the thing stolen shall bave 
come into his possession. It is argued, in reply, that the language, 
"any of the things aforesaid," must be considered in connection with the 
language in the early part of the section, "which was intended to be con- 
veyed by mail," etc., and that, no matter howbroad a construction may 
be given to the statute in référence to the manner in which the letter 
shall come into his possession, still it must be a letter or packet "in- 
tended to be conveyed by mail." Whether this latter view be correct 'or 
not, and it haà much force, the language, "and provided the same shall 
not hâve beétï delivered to thç party to whom it is directed," which im- 
mediatelj' foUows the wordsj "or in any other manner whatever," would 
seem to require the same construction that the allument of defendant's 
counsel would require, and make the section refer only to letters, pàck- 
ets, etc., received to be delivered by mail. 

But it is argued for the government that section 5467 is amplified 
when construed by and according to section 5468, which is an interpré- 
tation section. I do not think the package in this case is sucih a "packet" 
or "letter" as is referred to therein. But, further, it seems to me that 
this section was intended to cover cases where mail matter has been de- 
posited in the post-office, or branch post-office, in the ordinary way; 
and no proof is accessible as to the intention of the sender or person so 
depositing it, and to make it a légal presumption that ail matter thua 
deposited Was " intended to be conveyed by mail;" and, furthermore, I 
do not believe that, under this section, it can be held that the packet 
was intended to be conveyed by mail, when the proof in this case for the 
government shows that there was no such intention, but, as stated above, 
that the intention was that the packet should be torn up in thé basket 
where it was placed. Therefore I do not believe that section 5467, con- 
strued alone, orin connection with and as interpreted by section 5468, is 
violated by the facts in this case. I hardly think it necessary to refer to 
section 5469, for, if this case can be maintained at ail, it seems to me, 
it must be under section 5467, the terms of which make it more appli- 
cable to the facts than section 5469. But section 5469, as will be seen 
by an examination, refers in terms to interférence with or stealing "mail 
matter," and my opinion is that this package claimed to bave been opened 
by défendant was not "mail matter," in a fair interprétation and con- 
struction of the term. It was not èven in the mail. It was placed with 
a lot of other matter that had been thrown aside and discarded from the 
mails as matter which could not be conveyed by mail, and was to be 
destroyéd. 

I must construe the language of this criminal statute by a rule of law 
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that is axioiaatic, — strictlj' in favor of the défendant. See U. S. v. 
Whittier, 5 Dill. 35, and cases cited. But, construing it accordîng to its 
fair and ordinary meaning, can the woids "mail matter" be heJd to in- 
clude this package? I think not, and this last view of the matter, in 
my opinion, applies to both of thèse sections. As stated above, I think 
the whole of this law, taken together, each section separately, or by 
paragraphe, refers to mail under the protection of the government, and 
the postal authorities as such. I do not hold that what is called in 
the testimony in this case a "decoy" or "test" letter, or the contents 
thereofj might not, when regularly mailed, be the subject of embezzle- 
ment, and punishable under thèse sections. But I think it should get 
into the mail in some of the ordinary ways provided by the postal au- 
thorities, and become fairly and reasonably part of the "mail matter," 
under control of the postal authorities. 

In the case of U. S. v. Gottingham, 2 Blatchf. 470, cited by the district 
attorney, it was held that the fact that the letter mailed was a decoy letter 
would not prevent it being the subject of embezzlement. But it appears 
that the letter in that case was mailed, and presumably, fi'om the state- 
ment of the case, regularly mailed. 

Also in the case of U. S. v. Foye, 1 Curt. 364, it appears that the let- 
ter was regularly mailed. The judge in his décision uses the foUowing 
language: "This letter was mailed precisely like other letters." 

The case.of C/i S. v. Whittier, 5 Dill. 35, cited above, was a case for a 
violation of ^ différent part of the postal laws, but the opinions of Judges 
DiLLON and Teeat are interesting in this connection as to the manner in 
which thèse statutes should be construed, the matter of decoy letters 
being also discussed. No case from any of the courts of the United 
States hâve been cited upon the précise points made in this case. 

Some English cases hâve been referred to which are in point. In the 
case of Qiieen v. Gardner, 1 Car. & K. 628, it was held, in effect, that 
the embezzlement of a decoy letter, or its contents, was not stealing a 
"post letter," within the statute, (1 Vict. c. 36,) but the taking of the 
contents was larceny. This case was subsequently doubted in the case 
of Queen v. Yming, 1 Denison, Cr. Cas. 198; but, under this case, even 
a decoy letter must be deposited in the ordinary way. In the case of 
Queen v. Rathhone, 2 Moody, Gr. Cas. 242, it was held as foUows: 

"An inspecter secretly put a letter, prepared for the purpose, containing a 
sovereign, among some letters which a letter carrier, suspeeted of dishonesty, 
was about to sort. The letter carrier stole the letter and sovereign. Held, 
not rightly eonvicted under 1 Vict. 31, (36,) § 26, of stealing a post-letter, 
Buch letter not having been put in the post in the ordinary way, but rightly 
eonvicted of larceny of the sovereign laid as the property of the postmastër 
gênerai." 

In the case of Quem v. Shephèrd, 25 Law J. 1866, (N. S.)Com. Law. 
62, last division of volume, the Jiead-notes, which give the facts and con- 
clusions of the court, are as foUows: 

"The post-office authorities, having suspicions of the dishonesty of the pris- 
oner, who was a sub-soi-ter of letters at the gênerai post-ofSce, London, caused 
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a letter containing marked money to be prepared, directed, sealed, and stamped. 
This letter one inspecter deïivered in at the windo w of the outer hall of the gên- 
erai post-offlce to another inspecter, who handed it over to a third, who kept 
it looked up ail night, and, on the following morning, gave it to a sorter to 
put in among the letters which the prisoner had to sort. This was done. 
The prisoner secreted the letter, opened it, and the marked money was found 
on hiin. The ordinary mode of posting letters at the gênerai post-offlce is by 
putting them into the letter-boxes there. It did net appear that either the 
inspector who received the letter in at the window, or the inspecter who kept 
it ail night, were authorized by the course of their officiai duty so to reçoive 
or keep letters. Held, that this letter was not a post-letter, within the mean- 
ing of the statute, (1 Vict. c. 36,) and that the prisoner could only be found 
guilty of the simple larceny of stealing the money." 

The statute of 1 Vict. under which the case arose, has an interpréta- 
tion clause which says: "A post-letter [shall mean] any letter or packet, 
transmitted by the post under the authority of the postmaster gênerai, 
and shall be deemed a post-letter from the timé of ite being deïivered to 
the post-ofifice to the time of its being deïivered to the person to whom 
it is addressed;" and the "post-oflBce" is defined any house, building, 
room, or place where post-letters are received or deïivered, or in which 
they are assorted, made up, or dispatched. It will be seen, therefore, 
that this statute, while difiering in its terms from the section of the Re- 
vîsed Statutes under considération, is fully as broad in its scope and 
bearing. An examination of thèse cases has therefore strengthened me 
in my opinion as to the proper construction to be placed upon sections 
5467-5469, Rev. St. Ù. S., as above expressed. 

It may be that the method employed by the oflBcials in this case is 
very proper to unveil and disclose a dishonest oflftcial, and thereby rid 
the department of such a person, and it may be that a prosecution for 
larceny, under proper indictment, would be sustained under the facts 
stated ; but that it makes a case of embezzlement of the contents of a 
letter placed in the post-office, under the statute cited, I do not believe. 
The very strongest view I, could take of this case in behalf of the gov- 
emment would ieave doubt — very grave doubt — on my mind as to the 
correctness of a conviction, should the jury believe the prisoner to hâve 
acted with guilty intent, and, even in this view, it would be improper 
for me to permit a conviction. Believing as I do, I am constrained to 
direct the jury to retum a verdict of not guilty. 
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Lamson Cash-^Railway Co. v. Martin and others. 
(Oireuit Court, JD. Massachusetts. May 3, 1887.) 

1, Patents FQBilîryBisrTioiirs— Store -Seetiob Appabatus. 

In the improvements in store-service apparatus patented by letters patent, 
Nô. 231,488, dated November 11, 1879, granted to J. C. White, the cars hang 
below tbe rail, being secured to the wheels by a hanger. On the return track 
there is a se'fies of graduàted stops, which consist of small quadrangular 
pièces of inètal projecting from the lower sida of the rail. Thèse stops are 
graduated, the second projecting further than the flrst and se on. tJpon the 
hangers are placed pins.projecting hprizontally. Thèse pins are placed higher 
or lower on the hangers, the object being to stop the car near where the sales- 
man stands. In the Martin System, on the return tracli the boxes are thrown 
off the traçlf. and into a réceptacle at their proper stations, by a System of 
switcTiing. The motive power is supplied by a cable below the track, to which 
th e boxes iire attached by gripping 1 aws. The track is composed of two wires, 
and athirdwire, which is located above the other two, and embraces two 
notches in the upper part of the box, Each box bas two pins, projecting from 
its upper èuriace, which are graduated orlocated in diflerent positions on each 
boxi At the stations the wîre is eut away, and several flat bars of métal are 
suppprted sbove, the traçk, two of which are bent outvard. When a car 
cornes aloiig whose pins are so graduated that they pass between the bent 
bars, it is turriëd to one side. an(rcrowded ôfl the track. • The caris detached 
from the câble at the curved. bars by means of a lever upon the car striking 
a cam attached to the f rame, and so rçleasing the grippers. The car falls 
into a réceptacle, around which is a fençe, and in jumping from the tracks 
' the car strikes against the fence at the uppet end of the réceptacle, and 
bounds back into the bottom of it. Beld that, in view of the marked différ- 
ences, the Martin System did not infringe the White patent, even construing 
it as for a primary invention. . 

2, Samb— ÉQtrivALÉiJT. 

Letters patent No. 239,783, dated July 6, 1880, issued to J. C. White, is for 
two contrivances for propelling the, carriers, one of which consists of a con- 
tinuons band of Steel, leatber, or other flexible materîal passing round pulleys 
on vertical Shàfts, the carriers' beln'g hiing to the moving band, or to hooks 
upon the band, the band constituting both the way and the propelling device 
while in ,the other the ways are stationary, and the propelling device is a 
flexible cord or belt traveling in proximity to the ways, and provided with pro- 
jections or knots against some portion or the carriers supported by the ways. 
The carriers are discharged by being raised and tilted by a stationary inclined 
plane, with which some portion of the carrier cornes in contact. Jleld, that 
the spring gHpping jaws in the Martin System, which hold the carrier to the 
cable, are not the équivalent of the déviées in the White patent for holding 
, ■ thé carrier to the band, nor is the method of discharge in the Martin System 
the équivalent of the method of discharge adopted in tlie White invention, 
and that the White patent is aQt infringed by the Martin System. 
8. Samb. 

Letters patent No. 278,536, issued to H. H. Hayden, March 6, 1883, for im- 
provements in the means of transportation and the construction of the 
ways, propellers, and carriers, and of the Connecting and releasing devices, de- 
scribes a cable running in a split tube, and the carrier is attached to a pièce or 
flnger projecting from the cable. .Held not to be infringed by the Connecting 
device in the Martin system. 

In Equity. 

Bill for the infringement by the défendants of five letters patent, viz. : 
No. 221,488, to J. C. White, granted November 11, 1879; No. 229,783, 
to J. C. White, granted July 6, 1880; No. 241,008, to H. H. Hayden, 
granted May 3, 1881; No. 278,525, to H. H. Hayden, granted March 
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6, 1883; No. 273,526, to H. H. Hayden, grànted March 6, 1883. Com^ 
plainants notified défendants that they did not propose to rely upon tlxe 
Hayden patents Nos. 241,008 and 273,525. The patents to White, Nos. 
221,488 and 229,783, and the Hayden patent No. 273,526, aU relate to 
conveying apparatns, and the spécifications of the patents refer particu- 
larly to apparatus for conveying cash and parcels in stores. The appa- 
ratns of the défendants, alleged to be an infringement of those patents, 
is also employed for conveying cash in stores. 

B. F. Thurston and M. B. Philipp, for çomplainant. 

E. C. Gihxan, T. L. Livermore, and F. P. i%A, for défendants. 

CoLT, J. This suit is brought for the alleged infringement of letters 
patent No. 221,488 and No. 229,783, granted to J. C. White, November 
11, 1879, and July 6, 1880, respectively, and No. 273,626, issued to 
H. H. Hayden,! March 6, 1883. Two other patents granted to said 
Hayden are contained in the bill, but the suit as to thera was not pressed 
at the hearing. The patents ail relate to improvements in store-service 
apparatus. 

The case has been presented on both sides with great thoroughness and 
oare. The improvement described in the first White patent consista 
in automatiteally stopping the cars sent from the cashier's desk at the 
proper stations or counters. The présent suit is confined to the first 
claim of the patent, which is as folio ws: 

"In combination with the return track, a séries of graduated stops, arranged 
in connection with the sades-counters, substantially as described, so as auto- 
matically to arrest the cars or cor veyers at the stations where they respectively 
belong. " 

The White apparatus has two single tracks, and is operated by gravity. 
The forwarding track conveys the cara from the counters to the cashier's 
desk, while the cars are sent back to the several counters by means 
of the return track. On this return track there is a séries of graduated 
stops, which consist -of small quadrangular pièces of métal projecting 
from the lower side of the rail. The stops are graduated, the second 
projecting further below the rail than the first, and the third than the 
second, and so on. The car hangs below the rail, being secured to the 
wheels by a hanger. Upon the hangers of the cars are placed pins pro- 
jecting horizontally. The object is to hâve each car, on its return from 
the cashier's office, stop at the counter where it belongs, or near the point 
where the salesman stands. This is done bj' placing the pins higher or 
lower on the hangers. It is manifest that, if the pin is placed higli on 
the hanger, it will strike against the first stop, and stop the car, while, if 
the pin is placed a little lower, the car will pass the first stop, and strike 
against the second. By the graduation of the length of the stops with 
référence to the track, and the corresponding graduation of the position 
of the pins on the cars, the cars are arrested at the respective stations 
where they belong. 

In defendant's apparatus, called the Martin System, there are two 
tracks, one above the other. Each of thèse tracks has supported below 
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it a continuoualy running cable which impels the cash-boxes. The boxes 
are attached to the cable by sprîng gripping jaws. The lower track is 
used to carry the boxes to the cashier's desk, and the iipper or return 
track conveys the boxes from the cashier to the différent stations. On 
the return track the boxes are thrown off the track and into a réceptacle 
at their proper stations by a System of switching. The return track is 
composed 6î two wires, and a third wire, which is located above the 
other two, and embraces two notches in the upper part of the box. Each 
box has two pins projecting from its upper surface. Thèse pins are 
graduated or located in différent positions on each box. At points near 
the stations, the upper wire is eut away, and there are several flat bars 
of métal sûpported above the track. Two of thèse bars are bent out- 
ward. When a car cornes along whose pins are so graduated that they 
pass between thèse two bent bars, it is turned to one side, and crowded 
off the track. ' Upon reaching the curved bars, the car is detached froin 
the cable by means of a lever upori the car striking a cam attached to the 
name, and so reieasing the cable from the sprîng grippers. When a car 
is not to be stopped at a station, the pins will pass between two of the 
parallel bars near the station, and sb the car will be guided to a point on 
the track wheré the tipper or guiding wire is renewed . The car falls into 
a réceptacle. Around this réceptacle there is a fence, and, in jumping 
from the tracks, the car strikes against the fence at the upper end of the 
réceptacle, and bounds back into the bottom of it. 

The firet claim of the White patent is found to embrace, in combina- 
don with the return track, a séries of graduated stops arranged in con- 
nection with sales-couoters. The important question is whether the 
Martin System has the séries of graduated stops found in the White pat- 
ent. It carinot be côntended, and it is not, that the White patent cov- 
ers ail graduated stops which may automatically arrest the cars at the 
différent stations where they beloûg. But it is urged upon the court 
that the White patent is for à primary invention, not in the sensé that 
it lies at the bottom of the art of store-service apparatus, but rather of a 
branch of that art, and that, therefore, it should reçoive a broad con- 
struction. It is important hère to briefly touch upon the.prior state of 
art bearing upon the White invention. In a patent granted to A. É. 
"Beach, November 13, 1866, for a pneumatic railway, theré is found de- 
ficribed a séries of graduated stops, — that is, stops located in a différent 
position with respect to the track at each station ând cars, — provided 
■with graduated pins, so that only a specially graduated pin will come in 
contact with some one graduated stop. Again, in the model Wharton 
push-switch, referred to in the Wharton patent, No. 30,100, and Whar- 
ton pamphlet, cars are switched off from one track and on to another 
track at certain predetermined places. This is done by a séries of grad- 
uated cam stops, êecured to the track, acting in connection with a séries 
of graduated cylinders attached to the wheels of the cars. It is not pre- 
tended that the Beaeh patent or the Wharton switch anti<;ipated the in- 
vention of White, or that they contain ail the features of the White pat- 
ent, but they do show that the use of graduated cam stops in combina- 
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tion with graduated pins, or their équivalents, on cars, to partîally or 
wholly arrest the cars, or switch them ofif the main track at certain pre- 
determîned points or stations, was not broadly new at the date of White's 
patent. It is apparent that Martin built up his apparatus upon the old 
Wharton switch. If you add bumpers or fences to the Wharton séries 
of switches, against which the cars willstrike when turned off the main 
track, you come close to the Martin apparatus. Without attaching too 
much importance to the prior state of the art, but giving the White pat- 
ent a libéral construction, it seems to me the défendants' apparatus is so 
différent that it cannot be sa:id to embody the White invention. To cite 
the language of Henry B. Renwick, one of the défendants' experts* 

"In White's contrivance, a graduated pin brings up dead against a grad- 
uated stop, and the conjoint action of the two is to stop the car on the track. 
In défendants' contrivance, a graduated pin strikes against a graduated cam, 
and the joint action of the twO is to switch the car ofC the track, and not stop 
its motion. In défendants' contrivance, the fences which check the forward 
motion of the car are at ail stations Lhe same, and bear the same relation to 
the track. In White's contrivance, the stops which stop the varions cars 
are graduated stops, occupying différent relations to the main track. In 
White's cotitrivance, the cars are brought to rest as they are going forward 
towards their destination. In défendants' contrivance, they are flnally stopped 
as they are jumping backwards in the opposite direction. With White's con- 
trivance, as a whole, the cars are stopped on the track, and in the way of ail 
other cars, until they are removed. By the use of the défendants' contriv- 
ance, the cars, when they are stopped, are ofE the track and deposited in a ré- 
ceptacle out of the way of ail other cars." 

It is true that the défendants' apparatus contains spme of the devices 
which enter into the first claim of the White patent, such as a return 
track, sales-counters, and a forwardirlg track, if, by implication, it should 
be construed into the claim as contended by the plaintiff. It is also 
true that défendants' contrivance opérâtes to automatically arrest the cara 
at différent stations, but, in my opinion, the défendants' contrivance 
does not contain the graduated stops found described in the White pat- 
ent, and which is the important élément of the firét claim, I know it 
is pressed with much vigor that the inclined guide of the Martin System, 
acting conjointly with the fence, is in substance the graduated White 
stop. I cannnot adopt this view. For the reasons already given, it 
seems to me that the Martin séries of graduated stops is not the same 
and cannot fairly be considered the équivalent of thbse described in the 
White patent. In view of the marked différences between the two con- 
trivances, I do not feel warranted in holding the défendants as infringers, 
even under the broad construction of the White patent which the plain- 
tiff contends for. 

The second White patent. No. 229,783, relates to the means for pro- 
pelling the carriers. The spécification says: 

"My invention consists in combining with the carriers certain means for 
driving the same along their courses by positive movements derived f rom suit- 
able motors. * * * In applications for patents heretofore flled by me, 
and in letters patent granted to me on the eleventh day of Noveœber, 1879, 
I hâve shown and described a store-service system in which inclined rails ex- 
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tending ovet the counters to and from the main desk, constitute the ways on 
■which cairiers oan pass autoraatically by gravity, conveying money and ar- 
ticles from each counter to tlie central desk and back again to the counter. 
ïhis invention, therefore, does not consist broadly of an automatic commu- 
nication between the counters and thé desk of a store, but consista of différent 
means for carrying out this central feâture, having for its object to provide 
means for positively operating the carriers from some suitable motor. Vari- 
ous appliances may be used in eflecting this resuit." 

The spécification goes on to describe, in a somewhat imperfect way, 
two contrivances,— one of which consists of a continuons band of steel, 
leather, or other flexible matériel, passing arouiid puUeys on vertical 
Bhafts, the carrierç bèing hung to this moving band, or to hooks upon 
the band, and the band constitating both the way and the propelling 
device; in the other contrivance the ways are stationary, and the propel- 
ling device is a flexible cord or belt trayeling in pro?imity to the ways, 
and provided with projections or knots for bearing against some portion 
of the carriers supported by the ways. Then the patentée says: 

"Any other aVaiIable means niay be made use of, however, for driving the 
carriers For instance, the carriers may be propelled in tubular ways, by 
compressed air. " 

Claim 2 of the patent is as folloWs: 

"The combination of counters, desk, ways, and carriers, and appliances 
•whereby each carrier is automatjQally driven along its way from the counter 
to the desk and from tlie desk back to said couuter« substantially as set 
forth." 

On'thefirst of October, 1886, the complainant filed a diselaimer, lim- 
iting the scope of the second claim to a combination of counters, desk, 
ways, and carriers, and appliances whereby the carriers are ail automati- 
cally driven along one way, each from its counter to the desk, and auto- 
matically arrested there, and along another way from the desk back to 
the counters from which they were sent, and each only automatically ar- 
rested at the counter from which it was sent, substantially as set forth 
in the descriptive part of the spécification of the patent. The object of 
this disclaiifaer is to restrict the second claim to an apparatus having ap- 
pliances for aiitiomatically arresting the carriers at the counters to which 
they belong, and from which they were sent, consisting of the graduated 
inclined bars wprking in connection with pins or other projections on the 
carriers, as de^cribed in the patent, so that the carriers will not only be 
arrested automatically, but removed from the way at the same time. 
The défendant contends that thèse graduated stops are not made an élé- 
ment of the second claim, and, upon reading the whole spécification, and 
considering the intended scope of the patent, I am inclined to adopt this 
view, It is also said that the diselaimer estops the complainant from 
denying that the claim, as originally drawn, was not too broad, and so 
from contendiog that it involved as one of its éléments a séries of gradu- 
ated stops. And it is further urged that you cannot, by a diselaimer, 
incorporate a new élément — namely, graduated stops — into the second 
claim. There is niuch force in this reasoning; but even if the claim, aa 
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restricted by the disclaimer, should be held to bé valid, and so cover the 
gtaduated stops, lam unable to hold the défendants liable, because in 
their apparatus they do not make use of the graduated stops described 
in the White patent. In the White patent the carriers are either hooked 
upon pins projecting from the band, or are hung on the band itself. 
The carriers are discharged by being raised and tilted by & stationary in- 
clined plane with which some portion of the carrier cornes in contact. 
It is by no means clear on the évidence that this is a practically working 
device. But, assuming that it is, the défendants' contrivance is quite 
différent. They employ other and distinct means for discharging the 
carrier. Thespring gripping jawsin défendants' apparatus, which holds 
the carrier to the cable, are not the équivalent of the devices in the White 
patent for holding the carrier to the band. In défendants' structure the 
discharge of the carrier is accomplished by moving the carrier from the 
main track, opening the jaws, and finally running it upon aside track 
until it meets the fence or abutnjent. White bodily lifts the carrier out 
of connection with the moving band, and tilts it away from the band. 
In my opinion, the défendants' apparatus does not infringe this White 
patent. 

The last patent we hâve to consider was granted to Harris H. Hayden, 
March 6, 1883. The invention relates to improvements in the means of 
transportation and the construction of the ways, propellers, and carriers, 
and of the Connecting and releasing devices, in store-service apparatus. 
The claim^ in controversy are as follows: 

"(8) The combination, with the traveling cable and carriers, of jaws are 
rangea upon one of the same, and holding the carrier to the cable, locking 
devices and stops arranged to make contact with said locking devices, to open 
the jaws and disconnect the carriers from the cable, substantially as set 
forth." . 

"(1$) The combination, with the way, cable, and terminal stop, I, of a ré- 
ceptacle arranged to receive and hold the carriers as they successively drop 
from the cable by contact with said stop, substantially as set forth." 

"(17) The combination, with a traveling cable and appliances, whereby 
carriers are moved with and automatically detached from the cable, of récep- 
tacles arranged to receive and retain the carriers when so detached, substan- 
tially as specifled. " 

"(19) The combination, in a store-service System, of ways, traveling car- 
riers, detaching devices arranged opposite the respective stations, and con- 
structed to disconnect each carrier at the station to which it belongs, and ré- 
ceptacles' at said stations, supported in flxed positions to receive the carriers 
when detached, and constructed as set forth." 

The difficulty with the plaintiffs case hère, as in the other patents un- 
der consideraition, is that the défendants' apparatus is of différent con- 
struction. The Hayden patent describes a cable running in a split tube, 
and the carrier is attached to a pièce or finger projecting from the cable. 
The spécification says the dogs maybite the cable directly, but no means 
are described how this can be doue, and therefore this mère statemeni 
cannot serve to broaden the claims. In défendants' apparatus, the cable 
is directly gripped by jaws attached to the carrier. There are other dif- 
férences between fhe locking and, unlocking devices of Hayden and de- 
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fendants' apparatus. l'do not deein it nëcessary, however, to enter into 
further détails or com pansons. The prior state of the art, it seems to 
me, limits Hayden to the particular devices described in his patent or 
their équivalents, and I find the locking and unlocking devices in the 
two contrivances quite différent. If daim 13 cannot be said to include 
the locking or unlocking devices as ah élément, then it is void for want 
of invention; for, in view of the White patent No. 229,783, to merely 
add a réceptacle to receivé and hold the carrier after becoming detached 
from the cable would not constitute invention. 

In my opinion, the défendants do not infringe either of the three pat- 
ents relied upon by the plaintiff, and the bill must therefore be dismissed. 



TOBKANT V. DULUTH LUMBER Co. 
{Otreuit Court, D. Mnnesota. May, 1887.) 

Patents fob Inventions— Reisscb — Disolaimbh. 

Letters patent were isaued August 85, 1868, to Essau Tarrant "for a new 
and improved machiné for roUing saw-logs. " On July 15, 1878, a reissue 
(No. 5,487) was made to Âlexander Bodgers, as Tarrant's assignée, which de- 
clared the invention to be a nèw and improved machine for turning logs, and 
in which it is described in the spécification as an invention having for its ob- 
ject "to furnish an improved device for turning and roUing logs to or «pojt 
the log-carriage of saw-mills. " The flrst claim of the reissue -was held by 
the court to be void for the reason that the spécification had been enlarged 
beyond the original patent, in that the invention there described required the 
use of knees, and the opération of the tooth-bar had been enlarged in the 
flrst claim of the reissue in that a change of the movement and location of 
the tooth-bar was nepessary in order to roU a log to the carriage, and the 
knees essential to the opération of the invention described in the original 
would be an obstruction to the opération of the tooth-bar for the purpose of 
rolling logs to the carriage. A disclalmer was flled as to "that part of the 
spécification which is in the f ollowingworda, viz. : 'Fi/r»t, the tooth-bar herein 
described. operating substantially in the manner and for the purpose speci- 
fled.' " MeM, that the disclaimer, being in the terms of the flrst claim ol the 
reissue, was sufflcient to limit the reissue to the second daim therein, and 
as that daim corresponded to the invention described in the original patent, 
the reissue so limited was yalid. 

Same— Infbingbmbnt— Mechanioal Equivalents. 

In the Hill machine for rolling logs a radius bar is used which guides the 
lower end of the tooth-bar, and permits it to adjust itself to the diameter and 
inequalities of a log, when the power is applied to the rear arm or branch of 
the tooth-bar. HeJÂ, that the Tarrant patent being for a primary invention, 
and it being shown by the évidence that radius bars were in common use as 
équivalents for cross-heads and guide-posts, when the movement is to be 
guided in the direction and as described in the Tarrant reissue, (No. 5,487.) 
the Hill machine is ah infringement of the Tarrant patent. 

Samb — Opbrative Device. 

The flrst daim of letters patent, dated May 18, 1875, issued to John Orm, 
is in the fOllowing terms: In a iog-turning device the spike-bar F., having 
turning spikes, F', in combinatioii with the piston rod, D , and piston head, 
D'", of a steam cylindér, A. constructed and operating substantially as and 
for the purposes described. " Held. that as the deVice is not operative without 
a pressure roller to hold the tooth-bar in place against the log, the daim does 
not describe an operative combinatiou, and is void. 
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In Eqûîty. Bill for infrihgement of letterS patent. 

Parker & Bwrton, B. F. Tfmrston, anà. P. H. Gunckél, for complainant. 

West& Bond, for défendant. 

Nbi^on, J. This is a suit in equity brought by the complainant 
against the défendant charging the infringement of two letters patent, — 
one (reiasue No. 5,487) dated July 15, 1878, to Alexander Rodgers as 
assignée oî Essau Tarrant; and the other (granted to John Omi, No. 
163,398,) dated May 18, 1875. The complainant owns both patents, 
and the Mil charges the infringement of the second claim in the Tarrant 
reissue ând the first claim of the Orm patent. The answer contains 
several défenses. It dénies infringement, and allèges that the second 
claim of the Tarrant reissue is void because the reissue has been unlaw- 
fully enlarged, and that both the second claim of the Tarrant reissue and 
the first claim of the Orm patent are void for want of patentability. 

Befofe touching the question of infringement, I will first examine the 
défense of the invalidity of the patents as charged. 

Tarrant Paient. Essau Tarrant took out letters patent, August 25, 
1868, "for à new and improved machine for rolling saw-logs." As de- 
scribed la the spécification, the apparatus rotated a log upon its axis 
upon the log carriage of a saw-mill, and the knees oh the carriage were 
effective and essential to the opération. As stated by him, his inven- 
tion hàd for its object "to furnish an improved device for turning or 
roiling logs upon the carriage of * * * saw mills, * * * and 
it consista in the construction and combination of the varions parts, as 
hereinafter more fully described." The first claim of the patent was for 
a combination as follows: 

"The tooth-bar, Ç, pivoted at its lower end between the blocks, E, which 
are adaptedto slide in vertical grooves formed in pbsts, D, whereby the said 
bar, C, is rendered vertically movable and capable of adjustment to suit logs 
of différent sizes, substantially as herein set forth and shown." 

This bar, moving up and down by the side of the log on the carriage, 
rotated it upon its axis. The lower end of the bar being pivoted to and 
between blôcks which moved in the grooves of upright posts — substan- 
tially a cross^heàd — allowèd a horizontal movement — would move back 
and forth to adjust itself to the log upon the carriage. The power is ap- 
plied to a projecting arm at the rear side of the lower end of the bar and 
moves it up and down and presses it forward so that the teeth shall take 
a firm hold of the log, and the knees against which the log is pressed 
holds it in place and forms part of the means by which it is rotated. 

In the réissue the invention is declared to be a new and improved ma- 
chine for turning logs, aHd it is described in the spécification as an in- 
vention having for its object " to furnish an improved device for turning 
and rolling logs to or upon b. log carriage of saw-mills, and it consista in 
the application for that purpose of a tooth-bar cônnected with means for 
giving it the necessary movenlent, and further in the construction and 
combination of the varions parts, as hereinafter more fully described," 
and an additional claim was added to-wit: "I claim, ^rgj, the tooth-bar 
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hereîn described, opéra ting substantially in the manner deseribed and 
for the purpose specified." This first claim of the Tarrant reissue was 
held by the suprême court of the United States, in Twrmt.Arms, etc., Co. 
V. Rodgers, 112 U. S. 659, 5 Sup. Ct. Rep. 501, to be void, for the reason 
that the spécification had been uiJawftilly enlarged so as to describe a 
machine or an invention not the;same as the one for which the original 
patent issued. After a décision in that case the complainant purchased 
the Tarrant patent, and filed a disclajmer June 3, 1885, as to the first 
olaim of thp reissue. The disclaimer may be found incomf lainant's évi- 
dence, page 169; and, in brief, after setting up his litle to the Tarrant 
reissue, etc., statesthat he bas " reason to believe that through inadvert- 
ence and mistake the spécification and claim of said letters patent are 
too broad, including that of wbich said patentée was not the firçt in- 
ventor. Your petitioner therefore enters his disclaimer to that part of 
the claim in that spécification which ,is in the following words, to-wit: 
* Mrst, the tooth-bar herein deseribed, operating substantially in the man- 
ner and for the purpose specified. [Signed] John Toeeent. : -Witnesses, 
Paekee & BuETON.' " In other words the disclaimer amounts to this: 
"I disclaim a tooth-bar connected with, means for turning or rolling logs 
to the calage of saw-mills." The disclaimer, I think, is broad enough 
to carry with, it ail in the spécification, which connected with the first 
claim of ^he reigsue, describes an invention whereby the tooth-bar could 
be used without the knees as a machine for rolling logs to the carriage of 
a saw-mill. The suprême court decided that the invention deseribed in 
the original, patent required the use of knees, and that the opération of 
the tooth-bar, is, enlarged in the first daim of the reissue, in that it re- 
quired a change of the movementand location of the tooth-bar necessary 
to roU a log to the carriage, and that the knees esserftia,l to the opération 
of the invention deseribed iti the original, to-wit, tupning; or rolling ioga 
upon the carriage of a saw-mill would; be an obstruction to the opération 
of a tooth-bar for the purpose of rolling logs to the carriage. This dis- 
claimer refers to the claim in that spécification which enlarged the invention, 
and a fair construction of it would eliminate any opération and use of a 
tooth-bar covering a différent invention from that deseribed in the orig- 
inal patent. The disclaimer relieves the reissue from the objectionable 
features pointed out by the suprême court, and describes thè same inven- 
tion as the original. 

. The second claim in the reissue, therefore, being for a combination of 
éléments, to-wit: "The tooth-bar. G, pivoted at its lower end between the 
blocks, E, which are adapted to slide in vertical grooves formed in posts, 
D, whereby the said bar, G, is rendered verticaUy movable and capable 
of adjustment to suitlogs of différent sizes substantially as herein set forth," 
does not enlarge the scope of th© patent, but corresponds with the body 
of the spécification, after effect is given to the disclaimer as I interpret 
it. The defendant's counsel concèdes the right to disclaim, and limit the 
description in the spécification of a, patent and also the corresponding 
claim; and authorities are not wanting for such right. There is, then, 
deseribed in the reissue an invention which is novel and original and of 
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great vialue to the lumber înterests of the country. It was the first de- 
vice of its kind for tuming a log upon the carnage of a saw-mill, and 
was extensively used. There was no machine used previous to Tarrant's 
patent in 1868 for the purpose of handling the log upon the carriage in 
the manner descrihed therein, and for that purpose it was practically ef- 
ficient. The second claim of the reissue, therefore, after the disclaimer, 
contained a patentable combination, and Tarrant was the first inventor 
of a machine which accomplished its work effectively, and gave the tooth- 
bar^ through the contrivance descrihed, a vertical and latéral motion 
which rotated the lo» upon its axis. Such a combination of éléments is 
entitled to protection as a new and useful invention. 

The défendant insists that the second claim in the reissue, as a com- 
bination claim, is limited to the peculiar and spécifie form of thedevices 
mentioned in it, and descrihed in the spécification as operating in a partic- 
ular manner. The doctrine relating to mechanical équivalents, as he 
States it, is not applicable to this invention. The Tarrant patent, as the 
pioneer invention, is entitled to a more libéral application of the doctrine 
of mechanical équivalents; and if the défendant bas substantially made 
use of the patentee's invention, by employing well-known mechanical 
équivalents to accolnplish the same resuit as the Tarrant combination 
does, it is an infringer. The défendant uses a machine which has an 
upright tooth-bar, with two arms or branches; one in front and one in 
the rear at its lower end, which makes it forked. Two steam-cylinders 
sitting on trunnions are placed under it, one smaller than the other, and 
each arm of the tooth-bar is hinged to the outer end of the piston-rods 
of thèse cylinders. The front end is pivoted to a radius bar, the other 
end of which is hinged to the frame of the saw-mill. When the log 
is upon the carriage to be rotated, steam power is applied to the piston 
of the larger cylinder, to which the rear arm is attached, and the tooth- 
bar moves up causing its teeth to take hold of the log; at the same time 
the piston-rod of the smaller cylinder moves up, and the end of the 
radius bar pivoted to the front arm of the tooth-bar allows it to adjust 
itself to the log upon the carriage. The piston-rod, to which the power 
is applied as it moves the tooth-bar vertically, also presses the log against 
the knees of the carriage, when the. teeth engage it, and by thèse move- 
ments the log is rotated. If it is necessary to press the log more closely 
to the knees, steam is admitted to the top of the smaller cylinder, which 
would tend to stop the upward movementof the tooth-bar, and draw, by 
this piston-rod, the bar more firmly to the log. Other opérations are 
performed in the defendant's machine, but only the movements descrihed 
are necessary for my purpose. The machine used is called the "Hill 
machine." It is seen at a glance that if the radius bar used in the Hill 
machine is équivalent tothe cross-heads and posts in the Tarrant machine, 
and serves the purpose for which Tarrant used them, the defendant's 
machine, in the opération of turning a log, invades the invention owned 
by complainant. The radius bar in the Hill machine guides the lower 
end of the tooth-bar, and permits it to adjust itself to the diameter and 
inequalities of a log, when the power is applied to the rear arm or branch 
v.30F.no.H— 53 
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to move it vertically.. It also holds the cylinders in position, and, if 
the radius bar is taken away, the tooth-bar and the cylinders will be 
free to topple over. 

It is shown by the évidence thàt radius bars were in common use as 
the full équivalent for cross-heaids and guide posts, whên the niovement 
is to be guided in the direction and as described in the Tarrant reissue. 
In the Hill machine, then, I find a tooth-bar pivoted at its lower end, 
and guided so that the bar is rendered vertically movable and capable 
of adjustment to suit logs of dififerent sizes, and this combination of élé- 
ments performs the same office as the combination of corresponding élé- 
ments in the Tarrant invention. So far, then, as this combination exists 
in the Hill machine, and the practical opération of the éléments of the 
combination torotate a log upon its axis upon a carnage is the same in 
both machines, the défendant infringes the complainant's invention. 
Tarrant was the first in the field, and Hill foUows his leading ideas as set 
forth in his patent. 

Orm Pateni,. The défendant insists that the first daim of the Orm 
patent is void for want of patentable, novelty. 

This claim is in the foUowing language: 

"In a log-turnlng device, the spike-bar, F, having spikes, P', in combina- 
tion with the piston-rod, D", and the piston-head, D'", of a steam-cylinder, 
A, constructed and operating substantially as and for the purposes described." 

In the year 1871 or 1872, J&hn Orm, seeing at Muskegon, Michigan, 
a Tarrant machine in opération, working, as he thought, too slow, and 
having previously seen a steam freight-hoisting apparatus on a steamer, 
■which consisted of a platform upon which the freight was placed and 
hoisted from deck to deck by a steam-cylinder, conceived the idea that 
the tooth-bar could be operated by steam; and he built what he called a 
steam-cylinder log-canting machine, which consisted of two cylinders 
five feet long and eight inches in diameter, with trunnions on each for 
oscillating, and bolted together with a steam-joint. It fonned really but 
one cylinder, with piston-heada £i8 usual in steam-engines, and with a 
short piston-rôd Connecting with it, to which was attached a tooth or spike 
bar. There was a pressure roUer at the back of this spike-bar, to hold 
the bar up to the log. This machine he afterwards made with a single 
cylinder, the tooth-bar being attached rigidly to the piston-rod, and used 
a pressure roUer. This was the machine patented. The cylinder, being 
on trunnions, allowed horizontal motion to the bar, but the résistance 
of the knees would throw the bar back when it was m oved vertically, and 
the teeth engaged the log. Unless there was a pressure roUer to hold it 
up, the bar would fall back clear, of the log, and would not tum it at 
ail. Such is the testiniony of defeudant's expert, Bâtes. John Orm 
saw this, and his patent provides for à pressure roUer permanently at- 
tached to the frarae of the mill, and, to secure its opération to hold the 
tooth-bar up to the log, he bas an oscillating bar nearly upright, pivoted 
to the frame of the mill, and near its top, and at right angles an arm ex- 
tends towards the tooth-bar, and at the end of this arni is securely at- 
tached a pressure roUer, which bears upon the rear of the tooth-bar. 
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The oscillating bar can be held by a weight, so that the pressure roUer 
shall cause the spikes or teeth to keep their hold during the upward re- 
ciprocation of the bar in the opération of turning the log. If there was 
no pressure roUer when the tooth-bar sttuck the log, and moved horizon- 
tally, it would not tum the log, but would fall away as far as the length 
of the slot, through which the bar passed would allow. The machine, 
in my opinion, would not operate withôut the rear pressure roller. John 
Orm put it there. Robert Orm said: "It has to bave iton." The com- 
plainant's expert, Dayton, says that it would tum small logs without it; 
but Bâtes, the defendant's expert, says it would be inoperative without 
it, or some device to hold the bar up to the log. I think the counsel 
for the défendant, by the diagram and model illustrating the movements 
of the bar, has also shown that it is inoperative without the pressure 
roller. The first claim in the Orm patent, therefore, in my opinion, 
does not describe an operative combination, and is void. 

The conclusion arrived at is that the complainant is only entitled to a 
decree, as prayed in bis bill, for an infringement of the second claim in 
the Tarrant reissue, and it is so ordered. 



Sax V. Taylob Ikon-Works. 

{Circuit Court, D, JCfew Jertey. March 80, 1887.) 

1. Patents po» firv^BNTioifs — v^altdity— ANTiciPATioit. 

Letters patent No. 240,102, issued to John K. Sax, November 1, 1881, for 
improvements in the manufacture of car-wheels, the claims of which are for 
a car-wheel consisting of a flanged or grooved rim, having a recess at the in- 
ner side, and a solid métal body fused or welded to said rim by i)Iain or dove- 
tail joints, are anticipated by the Sax & Ker patent of 1869, and its reissue of 
1870 and 1877, the claims of which cover a car-wheel composed of a cast-iron 
body and steel rim, the two parts being united by means of a fused tongue 
and recess joint, as described in the patent of November 1, 1881. 

a. Same— Invention. 

The change in the method of combining the body and rim of the wheels, by 
transf erring the groove or recess to the rim, and embracing the body of the 
wheel, instead oî having the groove or recess in the body and embracing the 
rim, doôs not involve invention. On authority of HoUUter v. Benedict <ê Bum- 
ham Manvfg Co., 113 V. 8. 59. 5 Sup. Ct. Rep. 717. 

In Equity. Suit for infringement of letters patent. 
David A. Bum, for complainant. 
A. 6. Rishey & Son, for défendant. 

BuTLEE, J. The suit is for infringement of patent No. 249,102, îssued 
to plaintiff, November 1, 1881, for "improvements in the manufacture 
of car-wheels," the claims of which are as follows: 

"First, acar-wheel, consisting of aflanged rim, having a recess at the inner 
side, and a métal body, fused or welded to said rim, substantially aa setforth; 
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second, the combinatîon in a wheel of the hammered or rolled métal rim, 
having inward projecting aide flanges, and a cast métal body, f used to said 
rim as specifled." 

The only différence between thèse daims is that the first calls for a 
plain tongue-and-groove joint, while the second calls foradovetail joint. 

The défense set up is twofold, — anticipation and non-invention. The 
burden of proof is on the défendants. To snstain the first branch, (an- 
ticipation,) several patents hâve been introduced showing the prior state 
of the art. There is no difficulty about this part of the case. Com- 
posite çar-wheels, having oast-iron bodies and steel-rims, are old. Such 
wheels, constructed with transversély curved projection on the inner side 
of the tread, (to keep them in place on the rail,) the projection being in 
some instances a part of the rim, and in others a part of the body, the 
rim and body being united by a fused tongue-^nd-groove joint, some- 
times the groove being on the outer edge of the body, embracing the rim, 
as in the Sax and Ker patent of 1877, and sometimes on the inner side 
pf the rim, embracing spokes which form a part of the body, as in the 
Finch patent of 1849, and in others embracing a tongue connected with 
the body, though made separately, as in the Miles patent of 1875, had 
been in use for a long finie. This state of the art is admitted by the 
plaintifif, who claimsno more (at présent) than the flanged or groove rim, 
and solid métal body, fused or welded into it, the joint being either plain 
or dovetail. The claim is, indeed, limited to this method of uniting the 
body and rim. AU else is conceded to be old. Was this anticipated? 

The plaintiff and one Ker, in 1869, procured a patent for improve- 
ments in car-wheels, which was suecessively reissued in 1870 and 1877, 
the claims of which are as follows: 

(1) A wheel in which the body is of cast-iron, and the tread of cast-steel, 
embedded in and welded to the cast-iron body, as set forth; (2) a wheel hav- 
ing a cast-iron body, welded to a rolled or hammered cast-steel band, tire, re- 
enîorce, or tread, substantially in the manner and for the piirpose set forth ; 
(3) a wheel having a body and part of the periphery of cast-iron, and the wear- 
ing portion or tread of cast-steel, fused to the.iron, as set forth; (4) a wheel 
having part of the periphery of cast-iron, and the wearing part or tread of 
cast-steel, fused to a cast-iron body, and extending to and forming the wear- 
ing portion of the flange, as specifled; (5) a wheel having the body and part 
of the periphery of cast-iron, and tlie wearing portion or tread of cast-steel, a 
part of which is overlapped, being fused or welded together substantially asi 
and for the purpose set forth ; (6) a car- wheel having a cast métal body and^ 
hub, and sleeve or softer métal inserted in the axle opening, and welded to\ 
the body, as set forth. [ 

Are not thèse claims broad enough to cover every description of car-i 
wheel composed of a cast-iron body and steel rim, the two parts being f 
united by means of a fused tongue and recess joint? The plaintiff seems! 
to bave so intended and regard ed them, as appears from his circulars' 
and advertisements, as well as from his method of constructing the! 
wheels, which varies from that shoii^n by his spécifications and drawings. 
If he did thus intend and construe them, he should be held to it now. 
.Having dealt with the public, lieensees, and purchasers of the wheels on 
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the basis of the claims so construed, he should not be allowed to take 
advantage of the fact that the invention did not warrant it, if this is so. 
Can it be doubted that he would hâve appealed to thèse claims, and in- 
sisted on this construction, if another had maoufactured wheels such as 
are described in his patent ofl881? The wheels manufactured under 
the patent of 1877, as before Buggested, vary seriously from the wheels 
described in it; having the trans verse curved projection on the rim, 
(as called for in the patent dfliSSI,) although in the former patent this 
projection is described as a part of the iron hody. The only remaining 
différence between the wheels manufactured under the former and latter 
patents, consists (as before stated) in the fact that in the former the re- 
cess is in the body, and embraces the rim, while in the latter it is in the 
rim, and embraces the body; that is, that in the one the rim is projected 
into the body, while in the other the body is projected into the rim. 
This différence does not seem to be greater than the departure made 
from the terms of the former patent in manufactiiring wheels under it. 

Suppose, however, the claims of the Sax and Ker patent are not so 
broad as the plaintiff intended and construed them to be, and that the 
plaintiff should not be held to this intention and construction, still, are 
they not broad enough to cover the wheels described in the patent of 
1881? As we hâve seen, the différence between the wheels manufactured 
under the former patent and those described in the latter is very slight, 
embracing no more than a reversai of the tongue-and-recess forming the 
joint. This différence contains nothing new. The resuit of combining 
the body and rim is not changed. Why, therefore, should nbt the pat- 
ent of 1877 be held to cover it? The most that can be claimed is that 
the resuit is improved. Even this is questioned and open to doubt. 
But such improvement of the resuit (as we shall directly see) would not 
be important to this inquiry. Others than the plaintiff and Ker had 
long been engaged in the manufacture of similar wheels. The patent to 
Finch, of 1849, while it did not deseribe a wheel with solid iron body 
and steel rim, did deseribe the identical manner of Connecting the rim 
with spokes forming a part of the body, hère involved. The rim was re- 
cessed precisely as described in the patent of 1881, and the spokes fitted 
into it, forming a dovetail joint. The Miles patent of 1875 exhibits a 
similar mèthod of uniting the body and rim. The joint iS not identical 
with- the plaintiff's, but in principle appears to be the same. The body, 
as well as the rim, are recessed, and the tongue, made separately, fitted 
into each. The subject need not be pursued. In our judgment the 
plaintiff was anticipated. 

Suppose, however, he was not, does the matter claimed embrace in- 
vention? Its utility, as we hâve seen, is seriously questioned. There 
is testimony both ways. It does not appear that any disadvantage was 
experienced from the former method of combining the body and rim, 
that the joint or wheel ever gave way or was defective. The plaintiff's 
own testimony (contained in circulars and advertisements) to its excel- 
lence would seem to leave no room for doubt that it did not need im- 
provement. Now, however, he, as well as experts called by him, sees greàt 
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improvement in the new wheel. It is somewhat significant that the al- 
leged invention, was not madé until the monopoly secured by the patent 
of 1877 was approaching its end. If it be granted, however, that the 
change is useful, this would not help the plaintiff under the circum- 
stances. Utility does not establish invention. Without it, of course, 
no invention, however ingénions, is patentable. There must be both 
utility and invention. Great utility may hâve some bearing on the ques- 
tion of invention. In such case, less évidence may establish its exist- 
ence. Yet great utility sometimes results from changes in mechanical 
devices which embrace no invention. It is only necessary to cite Hol- 
lister V. Benedict, etc., Manufg Cb., 113 U. S. 69, 6 Sup, Ct. Rep. 717, to 
présent a striking example of thiav There the construction of the reve- 
nue stamp involved, embraced both utility and novelty. This was ad- 
mitted. The utility was conceded to be very great, and the novelty ex- 
hibited much ingenuity. Yet the court held that no invention was 
shown, and consequently overturned the patent. In the light of this 
case, it seems quite clear that the change in the method of combining the 
body and rim of the wheels hère involved, did not require invention. As 
we hâve seen, it was very slight, and prodûced no new resuit. If expé- 
rience developed any defect in the wheel of Sax and Ker, or difEculty in 
constructing it, which could be Overoome by transferring the groove to the 
rim and tongue to the body, it seems plain that any intelligent mechanic 
employed about the work must hâve seen this, and been able to make the 
change. Much more, we think, could hâve been urged in support of 
the revenue stamp patent than can be said for the plaintiff 's. 
A decree must be entered for the défendant with costs. 



Henius V. Ldblin and another. 

(Circuit Court, S. B. New Tork. May 9, 1887.) 

Patents foh InTEiTTroiis — VAi/romr— Known Pkocess— Impbovbmekt. 

A bill in equity to restrain the infringement of a patent will be dismissed 
where the patent alleged to be infringed is merely for an improvement in a 
previously knoWn process, easily suggested by the tools used in the same, and 
the authorship of which improvement, if entitled to be called an invention, 
belongs to the person who devised such original process, and not to the pat- 
entée. 

In Equity. Bill for infringenient of letters patent. 

Arthur V. Briesen, for plaintiff. 

Edmimd Wetmore and Wm. Ai Jenner, for défendants. 

Shipman, J. This is a bill in equity which is based upon the al- 
leged infringement of letters patent No. 316,034, applied for November 
28, 1884, and issued April 21, 1885, to Max W. Henius, for an ira- 
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proved process of manufacturing corset stays. The object of the in- 
vention was to blank out single and double or H-shaped corset stays 
from a strip of métal by successive single opérations. The H-shaped or 
Sherwood stay was the invention of Henry C. Sherwood. The process 
is probably stated with sufïicient clearness in the two claims of the pat- 
ent, as folio ws: 

"(l)The method of forming single and double corset stays at a single opér- 
ation, which consists in blanking out a single stay between the two sides of 
the last half of one double stay and the two sides of the flrst half of the next 
double stay, and at the same time separating the completed double stay from 
the strip. (2) The herein-described improvement in the art of manufactur- 
ing corset stays, the same consisting — First, in feeding to the press a strip of 
métal the width of a double stay ; seoondly, in blanking out a single stay be- 
tween the two parts of the last half of one double stay and the two parts of 
the flrst half of the next double stay; and, thirdly, in separating the com- 
pleted double stay from the strip of métal." 

In Dècember, 1883, and January, 1884, and prior to the date of the 
alleged invention, John Norton, the foreman of the Blun & Henius 
Manufacturing Company, of which Henius was a member, devised and 
made, at Henius' request, the tools for making what is called the Cîohn 
Stay, which is a double 0-shaped corset stay, connected by cross pièces 
at each end. The dies for the Cohn stay are the same as for the Sher- 
wood stay, except that the die for the cross eut is placed very near the 
die for the longitudinal eut. The principle or the method of the so- 
called Henius process was easily suggested by the Cohn tools. 

I am strongly indined to the bpinion that, in view of the previously 
known process for making the Cohn stay, there was no invention in the 
process for making the Sherwood stay; but, if the latter improvement is 
entitled to be called an invention, its authorship entirely belongs to John 
Norton, the same person who made the tools for the Cohn stay. Nor- 
ton's testimony upon the subject is very clear, is corroborated by Sher- 
wood, and is entirely imcontradicted. The bill is dismiesed. 



The Pequot.' 

The Alaska. 

Brooklyn & N. Y. Ferry Co. v. The Pbquot. 

Providence & Stonington S. S. Qo.v. The Alaska. 

{District Court, E. D. New York. April 4, 1887.) 

1. CoiiLisioN— Steaheb aitd Fekrt-Boat— Bast RrvBH Navigatiom— Kebpiho 
js Mid-Stkbam— Article 16, Inteknational Beoulatioks. 

The steamer P. was coming down the East river, near the New York Bhore, 
on the ehb-tide, when the ferry -beat A. started out from the New York shore 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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to cross to Brooklyn. Tlje p. thereupon bïew two whistles, and sheered to 
port, to cross the bows of the A., relying, as she did so, upon the A.'s stop- 
ping, The ferry-boat, being upoiithé starboard hand of the P., did not stop, 
witS the resuit that she was run into by the steamer. Seid, th&t a f ault in the 
P. was in her not Içeepiag in themiddle of the river; that, the situation being 
governed by article 16 of the International Régulations, it was the duty of the 
A. to keep her course, and bf thé P. to avoid her; that the latter was there- 
fore solely liable for the collision. 
2. Samb— CcJSTOM^SouND STBAjosESr-ExBMPTiosr FROM Article 16. 

If there is a çustom which permits Sound steamers to claim exemption from. 
thè opération of article 16 of thé International Régulations, when approach- 
ing thé ferries in the East river on the ebb-tide, sucïi custom is opposed to 
law, and cannot prevail. 

In Admiralty, 

WUcox, Àdams & Machlin, for the Alaska. 

Miller, PeckhaW, <fc Dixon, for the Pequot. 

Benedict, J; I do not seeany way to avoid the conclusion that the 
Pequot was in fault for not keeping a course in the middle of the river. 
Her excuse for running along the New York piers is that she was pre- 
vented from going in the middle of the river by the présence of other 
vessels in the river. Other vessels were in the river, but I see no reason 
to doubt that she could, notwithslanding, havebeen much nearer to the 
middle of the river than she was when she reachedpier 36. Her wit- 
uesses déclare that the other vessels prevented any attempt on her part 
to get out into !the river until they reached between piers 36 and 37, 
and it is argued that this should be bélieved, because, aside from any 
désire to comply with the law, which should be presumed, it was for 
her interest to come down in the middle of the river as her shortest 
course. I do not understand such to be the fact. So far as distance is con- 
cerned, I suppose the Pequot saved distance by the course she took. 
Consequently she was under temptation to tind, in the présence of other 
vessels, an excuse for keeping nearthe New York piers, and to magnify 
the difficulties of reaching the middle of the river, when the resuit of 
such a course proved disastrous. But it is to be observed that her mas- 
ter, in command at the wheel, called on to assign a reason for not keep- 
ing out tovvards the middle of the river when signaled so to do by the 
Peconic, does not allude to the présence of other vessels as an obstacle 
to such a course. The only reason he gives is that he was then headed 
for New York, and could not break his sheer. If such was his course 
at that point, he was clearly in fault. 

But, whatever difficulty the Pequot might hâve ehcountered in an at- 
tempt to reach the middle of the river while keeping her headway, it is 
certain that by stopping, as she could even on the ebb-tide, until the ves- 
sels approaching from below had passed, she could hâve gained her 
proper position in the river long before she reached; pier 36. Had she 
done this, she would not bave coUided with the ferry-boat Alaska as she 
did. She must therefore be adjudged guilty of a fault contributing to 
the collision. 

The real controversy, as I view the case, is in regard to the action oi 
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the ferry-boat Alaska. The claim of the Pequot is that the ferry-boat 
should hâve stopped as the Pequot approached from above. The rela- 
tive positions and courses of the Pequot and the Alaska are not left in 
doubt. The Alaska started upon her course, and began to move eut of 
her New York slip,, ou her regular trip, when the Pequot was passing 
down outside the ferry-boat Peconic, then just above pier 36, and bound 
up the river. The courses of the Pequot and the Alaska from that time 
were crossing, and the Alaska was upon the Pequot's starboard side. 
The case; then, was governed by article 16 of the International Emula- 
tions. It was therefore the duty of the Pequot to avoid the Alaska, and 
the duty of the Alaska to keep her course. 

What happened was this: After the Pequot saw the Alaska to be 
moving out, she blew two whistles, and sheered to port, intending to 
cross the Alaska's bows; and, as the testimony of the master of the 
Pequot clearly shows, she relied upon the Alaska's stopping to enable 
the Pequot to pass ahead of the Alaska in safety. The Alaska did not 
stop, and the Pequot, when some 400 feet out in the river, brought up 
on the Alaska's port side abaft the bearii with a powerful blow. 

I do not see in this any fault on the part of the ferry-boat. It is in- 
sisted that the situation relieved the vessels from the opération of article 
16, and entitled the Pequot to require the ferry-boat to stop. But I am 
unable to see why. Of course, it was not easy for a vessel loaded as the 
Pequot, and in the ebb-tide, to make sudden changes of course, and the 
fact emphasiiefe the fault ôf the Pequot in sbeering to port as she did, 
with the ferry-boat in sight and moving out. But there is nothing in 
such a fact to excuse the t'equpt from complying with article 16, or to 
jùstify her in supposing that the ferry-boat would not expect such com- 
pliance from her. The ferry-boat, indeed, knew that the Pequot was 
not in the middle of the river, but she would not know.when the Pequot 
would attempt to gain the middle of the river; neither could she know 
the Pequot's sheer was made for the purpose of gaining the middle of the 
river, nor could she know that it was impossible for the Pequot to break 
her sheer after it had once been taken. What the ferry-boat did know 
was that the Pequot could avoid herby passing bçtween her and the 
New York shore, where, as was obvions at thp time and as the resuit 
proved, the Pequot would find abundant room. The ferry-boat knew, 
therefore, that no departure from- the rule of article 16 was necessary to 
avoid immédiate danger, and accordingly she had the right to présume 
obédience to article 16 by the Pequot, and to keep her own course, leav- 
ing the Pequot to keep out of her way , as required by article 16. 

If, as claimed hère, but also denied, custom permits Sound steamers 
to claim exemption from article 16, when approaching the ferries in the 
East river on the ebb-tide, such custom, opposed as it is to law, cannot 
avail. Nor should it avail; for, as long ago declared by Judge Betts, 
(The Rdief, Olcott, 104,) and as since frequently affirmed, the regular 
way of the ferry-boats is not to be impeded by vessels approaching their 
track. No doubt, it is important for the Sound boats to make their time; 
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but it is more important for the ferry-boàts in the Easl riVer to make their 
time, and most important for both that no private understanding of 
their relative importance be allowed to create exceptions as to the rules 
of navigation established by iaw. 

My conclusion, therefore, is that the collision in question was caused 
solely by. the fault of the Pequot. The libel of the Providence & Ston- 
ington Steam-Ship Company against the Alaska is therefore dismissed, 
with costs, and in the action of the Brooklyn & New York Ferry Company 
against the Pequot therë must be a decree for the libelant, with a référ- 
ence to ascertain the amount of the damages. 



The Alfbedo.' 
Thb Lauba Bellb. 
' Spbakeb ». The Alfredo. 
DoDEBO ». The Laoba Beli^b. 
. iPùiHet Covrt,Si B. New York. March 24, 1887.) 

CtoiLisiON— SAHiiNçt Vbssbmt-Vbbsbl Hove to— Fofl-SiaNAM. 

À pailing yéssel, when hove to in a fog, should ring a bèll, and not blow a 
horn. ' 

In Admiralty. 

Goodrich, Deady & Goodrich, for Spraker and the Laura Belle. 

Bvâer, StiRman & Hubbard, îot Dodero and the Alffedo. 

Benedict, J. The décision of thèse actions dépends upon the ques- 
tion whether a ciollision between the bark Alfredo and the schooner 
Laura Bélléi which occurred on tiie high seas, was caused by the fault 
of the bàrk, or thô fault of thô schooner, or by the faUlt of both, or of 
heither of thé'vessels. The collision happened in a dense fog. The 
bark was sailing close haided oh thé' starboard tack, making some three 
miles an hour. The schooner was hovô to, with wheel lashed to star- 
board, thé jib fast to the inaët and aback, her mainsail trimmed to 
Windward, and her foresail down. She was powerless to make any 
change 6f position. An effort was nlàde in behalf of the schooner by 
calling thé master a second tinie, at the last moment, to show the 
schooner to be moving, but thé effort failod. Five or six of the schoon- 
er's own éirew pïove beyond the possibility of dispute that the schooner 
was not going ahead. Her libel déscribes her as "laid to, waiting for an 

iReported by Edward G. Benedict. Esq., of the Kew York bar. 
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opportunity to fish.'- Her captam says: "We were not bound any- 
where; wewere already on tbe ground." ' "The vessel was hove to, mak- 
ing no headway at ail." Being thus sitimted,,she claiœs she was sound- 
ing a hom, two toots at a lime, and thus the question' ispresented whether 
the schooner was complying with the law and waà under way within 
the meaning of the international régulations of 1885. Thèse régulations, 
in article 12, require saiiing vessels to be provided with an efficient fog- 
horn, to be sounded by a bellows or other mechanical means, and also 
with an efficient bell; and, when under way, to sound the fog-horn at 
intervais of not naore than two minutes, — one blast if on the starboard 
tack, two blasts if on the port tack, and three blasts with the wind 
ôbeam. Thèse requirernents seem to me intended for a vessel moving 
close-hauled or free, not for a vessel without motion and powerless to 
change her position. 

In Marsden on Collisions, 348, it is stated without qualification that 
"a ship is under way within the meaning of this article, when she is not 
fast to the shore or to moorings, or held by her anchor." But this state- 
ment does not seem to be supported by the authorities cited. In the 
case of the collision between the steam-ship Pennsylvania and the bark 
Mary Noop, which collision was before the judicial committee of the 
privy council (3 Mar. Law Cas. 477,) ànd also before the suprême court 
of the United States, (19 Wall. 125,) the obligation to sound a fog- 
horn was held to attach to the saiiing vessel, by reason of the fact there 
proved that she h^id no sails aback^ and was going through the water at 
about a mile an hour. She was, as the suprême court says, constantly 
changing her position. Judging by, the test applied in that case, the 
Laura Belle, although not fast to the shore, or to moorings, or held by 
an anchor, was not under way within the meaning of article 12 of the 
international régulations of 1885. Hère the .schooner had sails aback 
and was not moving. She is described by her crew to be "dead in the 
water," "Sails not drawing at aU." The ruFes, as it seems to me, are 
faulty indeed if they required this schooner, powejiess as she was, and 
unable to do anything whatever in time to avoid the bark, to give to the 
approaching bark the same signal that she would give if moving and 
able to make some effort to get out of the bark's way. As I read the 
rules, in the light of the décision of the suprême court in the case of The 
Pennsylvania, they required this schooner to be ringing a bell, and for- 
bid her to be sounding a hom. 

The next question is whether this disobedience of the law by the 
schooner contributed to the collision that ensued. Hère the law declared 
in the case of The Pennsylvania, already cited, is applicable, and it must 
be presumed that the failure to ring a bell, and sounding a hom instead, 
was "contributing cause of the disaster." This presumption is conclu- 
sive in a case like this where nothing appears to overthrow the presump- 
tion,. and corapels a décision that the damages arising from the collision 
wére caused by the fault of the schooner. 

Was the bark guilty of any fault which renders her also liable? 
I find none. It is insisted by the schooner that the bark had no proper 
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lookout, but the proof îs that she had two lookouts, and tbal tîie schooner 
was seen as soon as possible. It is also said that the bark sounded no 
horn, but the schooner's oym witnesses prove that they heard her horn. 
And, lasfly, it is said that the bark was in faultfor net starboarding her 
helm. The bark did not starboard, but why should she? She was 
close-hauled on the starboard tack. She was notified by the schooner's 
horn that a vessei was approaching close-hauled on the port tack. The 
bark's duty, therefore, was to keep her course, and to assume that the 
schooner would keep out of her way. Certainly she was not bound to 
starboard. I find therefore no fault committed by the bark. The re- 
suit is that any damage sustained by the bark may be recovered in her 
action against the Laura Belle, while the libel of the Laura Belle against 
the bark must be dismissedi Costs in eaoh case to the successful party. 



The City op Aùciusta. 
Thé W. E. Cheney. 
Caïîpenter V. The City of Augusta and another. 
{District Court, 8. B. New York. March 19, 1887.) 

1. CoiiUsioN— Whartes awd Slips— Buhden of Pboof, 

Where a yessel, moving out of the slip, injures another moored to the 
wharf, the bnrden of proof is upon the former to show that she was without 
fault. 

2. Samk— Oasb STAtBD— Old Vessel— Susfioious Ciecumstancbs— Haif Dam- 

ages. 

"Whila the steamer C. of A. was being towed out of the slip, the libelant's 
sloop, lying along the wharf, was injured by being jammed in consequepce, 
as was alleged, Oi tffle steamer's bowline not being cast off in time. Held, on 
a conflict of evideftce, that the sloop was jammed by the steamer; but the 
sloop being bld, and préviens notice given to the sloop to move away, and 
other circùniBtâhces existing not satisfaotorily ezplaiued, half damages only 
were allowed. 

In Admîralty. 

Hyland & Zabrishie, for libelant. 

John E. If ard, for the City of Augusta. 

: Beown, J. As the libelant's sloop Frances was lying along the north- 
erly side of pier 35, taking in a cargo of iron, she was jammed some- 
ïvhat, as I must find upon the évidence, by the steamer City of Augusta, 
as the latter was being towed out of the slip at high water, to be taken 
to the dry-dock. The great confidence with which mostof the witnesses 
for the City of Augusta testified that this was before dinner, when the 
time of tide shows that it must hâve been sèveral hours after, detracte 
not a little from the confidence to be placed in the détails of their tes- 
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timony în other respects. The explanation ofthe collision gîven by the 
libelant's witnesses is that the steamer was started before the bowline was 
cast off, and that her head was accordingly jerked towards the libelant's 
vessel. It is denied by the steamer's witnesses that she had started before 
the Une was cast off. The sloop, however, was not wrongfuUy where she 
was, and, as she was struck by a vessel in motion, the burden of proof is 
upon the latter to show herself without fault. Considering ail the évi- 
dence, I do not think that this burden is sustained, and the City of Au- 
gusta must therefore be held liable. 

The sloop, however, was 26 years old. She bas not been repaired since 
the accident. She was used more or lesB for a considérable time without 
repair after the accident, and was subsequently sold for $300, under at- 
tachment. Thèse circumstances are so peculiar, suspicion of the in- 
firmity of the vessel is so strong, and the testimony of the libelant him- 
self was accompanied by so singular mistakes, that I do not feel war- 
ranted in giving him the benefit of full repair, as of a vessel probably 
able: to: withstand ordinary contacts.. If the vessel was weak, as well as 
old, as I very strongly suspect, I think the captain should bave got ont 
of the wayy according to the previous notice given him, or bave taken 
care that the person who suggested to hitn to remain was either the su- 
perintendent or sometproper représentative of the steamer, neitber of 
which is pïoved. Under the circumstances, therefore, I allow him half 
of his damages, as against the City of Augusta, and estimate this half 
at $300, for which sura the libelant may take a decree; or, if desired, a 
référence may be taken by either party to compute the damages, at the 
risk of costs to the party demanding it, if a more favorable award is not 
given. 



The Silica v. The Lobd Warden and another.* 

The Lobd Warden v. The Silica and another. 

(Circuit Court, E. D. Pennsylvanie. Mardi 1, 1887.) 

CoT^TiisioN— Damages— DEMTTBRA.GB. 

In cases of collision, the rate of demurrage provided for in the charter-party 
of the injnred vessel will, in ail save exceptional cases, be adhered , t|0 in the 
détermination of the damage suflered hy the delay of the injurea vessel 
while undergoing lepairs. 

In Admiralty. Sur exceptions to commissioner's report. 

The bark Silica sailed from London for Philadelphia, on August 11, 
1884, and arrived at the latter port on the seventh of October. There 
she was chartered for a voyage from Philadelphia to Fiume. She pro- 
ceeded on her voyage in the tow of the tug Protector, and, owing to the 

lEeported by C. Berkeley Taylor, Bsq., of the Philadelphia bar. 
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négligent handling oi tlie tug, abd the faulty position of the Lord Warden, 
collided with the Jatter. The commissioner appointed to ascertain the 
damage sufifered by the Silica allowed demurrage at the rate of $92 a day, 
the amount stipulated in the Silica's charter-party, for time lost while 
undergoing repairs. To thiscounselfor the Protector excepted, on the 
ground that the Silica was not entitled to more than the actual damage 
suffered; that the voyage must be considered as begun when the bark 
left London; and that the earnings of the bark must be apportioned over 
ail the time that intervened between her departure from London and her 
arrivai at Fiume, in order to ascertain the per diem loss. 

Charles Gibbons, Jr. , for the Silica. 

H. E. Edmunds, for the Lord Warden. 

Driver & Oouhton, for the Protector. 

Butler, J. The exceptions must be dismîssed. The raie adopted 
by the commissioner for ascertaining damages from delay is, under the 
Circumstances, the proper one. Under ordinary ciroumstances, it is al- 
ways so. In exceptional cases, such as The Potomac, 105 U. S. 630, the 
rule invoked by the excepter is applicable. Hère the other is safer; and 
it gives the libelant less than he would take under thç rule invoked 
agàinst him; unless, indeed, we adopt the exceptor's method of ascertain- 
ing profits; that is, by including the profitless passage from London, in 
the voyage, though the vessel was not chartered until she came to Philn- 
delphia. This we could not do. 



The Wisconsin.* 
' Bbebe ». The Wisconsin. 

: {liktnet Court, B. B. Nm Tork. May 6, 1887.) 

. BaLVAGB— SbBTICBS— PlIX>T AS SaLVOK— A-WABD. 

Libelant, a pildt, was on board the steamship W., but had not taken charge, 
when the y,essel ran ashore. Thereaf ter he rendered assistance by suggestions, 
as to gettin;^ her ofl, and by taking charge of her when she was floated in a 
rudderless condition. He mourred no risk; and was not called upon for any 
extraordinàry exertion. J5«^, that he should recorer $1,000 salvage. 

!. Bame— When Pildt mat bb Salvob. 

A pilot may be a salvor, although aboard the vessel, if he has not yet as- 
sumed the relation of pilot to her. 

; Samb— New Jeksbt STA'TuTte-^ExTBAOHDiNART Pilotage Services. 

Thestatute of New Jersey (section 16 of the issue of 1846) relates to ex- 
traordinary pilotage services. A case of pilotage services necessarily présup- 
poses the vessel capable of being navigated. So a pilot, rendering aid to aa 
unnavigable vessel, is hot bound by the above stàtute, and his services may 
be not those of a pilot, but of a salvor. 

•Eeported by Edward G. Benedict, Esq., of the New York bar. 
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In Admirai ty. 

WhUehead, Parler & Dexter, for libelant. 

Nash & Kingsford, for claimant. 

Benedict, J. The principal objection made to the recovery of salvage 
hj the libelant is that the libelant, being a pilot, was under a pre-exist- 
ing 00 venant to do what he did towards getting the vessel off the shore, 
where she had grounded when not in hiiS charge. But, although the 
libelant was a pilot, and was on board the steamer, he had not assumed 
the relation of pilot to the vessel. According to an understanding to that 
effect, he had gone below to bed, to be called when his services as pilot 
were reqmred, and while so below the ship grounded hard upon the shore 
of the sea. He was under no agreement to assist the vessel after she had 
grounded. 

Another objection to a recovery of salvage by the libelant is based 
xipon thé provision of the statute of New Jersey, (section 16 of the issue 
«f 1846,)asfoIlows: 

"T^at evéry pilot or dôputy-pilot who shall hâve exerted himself for the 
presçtvation ofatiy vessel appearihg to be in distress, and in want of a pilot, 
«hall- be ëntitled, for any extraordinary services, to such sum as the pilot 
and master, owner, or consignée can agrée on, or, in case of not agreeing, as 
(the.cojaixiiwionersi shall détermine tp be a rçasonable reward. " 

This provision, it is said, made it the duty of the libelant to do what 
he could to aid the vessel after she grounded, and he cannot recover sal- 
vage, because services required by law as a duty are never compensated 
as salvage services. But I am of the opinion that the provision of the 
statute above referred to created no légal obligation on the part of the 
libelant to exert himself for the préservation of this vessel, situated as 
she was. If this vessel, grounded as she was on the shore of the open 
sea, can be said to be "a vessel in want of a pilot," within the meaning 
of the statute referred to, still I am of the opinion that under the dé- 
cision of the suprême court in Hobart v. Drogan, 10 Pet. 108, it cannot 
be held that the libelant was under légal obligations to render any serv- 
ices to her. The statute refei-red to relates to extraordinary pilotage 
services, and the présent is not a case of pilotage services. A case of 
pilotage services, as pointed out by the suprême court of the United States 
in Hobart v. Drogan, 10 Pet. 123, necessarily présupposes a vessel in a 
situation capable of being navigated. The steamer in question at the 
time of the commencement of the libelant's services was unnavigable, for 
she was hard ashore. The claim of the libelant appears to be clearly 
within the principle of the décision in Hobart v. Drogan. In this case, 
as in that, the services in question were rendered to a vessel wholly un- 
navigable, by one not connected with the vessel by any pre-existing cove- 
nant, and under circumstances when no légal obligation to aid in her 
préservation attached to the one rendering the services. I am bound, 
therefore, to conclude that the libelant's services were not those of a pilot, 
.and by conséquence were those of a salvor. 

There remains to consider the amount proper to be awarded the pilot 
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for thèse services. The large sum suggested by hîm as a proper reward 
is based upon the idea that he s&,ved the steamer. But such was not 
the fact. According to the testimony of the master and officers of the 
steamer, the pilot did nothing of any value. I am of the opinion, how- 
ever, that he aided iii the rescue of the steamer. The suggestions made 
by the pilot were of value, and his présence on board the vessel after she 
floated, and before she was taken in tow, tended to relieve the master to 
a certain degree, and were caiculated to give a confidence to those on 
board which otherwise might not hâve existed. Indeed, for a time after 
the vessel floated, and before she was taken in tow, the pilot was in 
charge, and under his direction the steamer, although rudderless, instead 
of dodging off and on aa the master intended to do, waiting for tugs 
which had been sent for, approached several miles nearer the bar, mov- 
ing astern, and using her sails in connection with her screw to direct her 
course. ' But the pilot incurred no risk, and was not called on to put 
forth any extraordinary exertions. The suggestions which he claims to 
hâve made are such as would bave occurred to any. compétent master, 
and it is impossible to say that the salvation of the steamer was due. to 
the exertions of the pilot. But hç did render services of value to the 
steamer as she wàs situated, and he is entitled to be compensa ted lib- 
erally for what he did. In my opinion, he will beso compensated by 
awarding him the siim of 61,000. For that sum, with costs, let him 
bave a decree. 
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BOWMAN V. BoWMAN. 

{CircuU Court, N. D. lUinoù. May 16, 1887.) 

1. Rbmoval of Cattses— Pboceedings foh Divobce. 

A suit for divorce was removed under the act of March 3, 1887, défendant 
denying in his pétition the allégation of marriage set out in the bill, and 
claiming that the controversy arose between citizens of différent states. Eeld, 
upon motion to remand, that the case could net be removed upon the issue 
made, as the détermination of such issue would not necessarily dispose of the 
case. 

2. Samb— Act Maech 3, 1887— Amount in Contkotebsy— Alimont. 

, ; In a suit for divorce, défendant alleged in his pétition for removal that the 
amount in controversy exceeded $3,000, upon the ground that the complain- 
aût charged in her bill that he was the owner of valuable real estate, and re- 
ceived an income of not less than |10,000 per annum, and prayed an award 
of alimony according to the equities of the case. Held, in view of the fact 
that the allowance of alimony was discretiopary and the amount uncertain, 
that it coùld not be said to be a suit wherein the matter in controversy ex- 
• ceeded the sum of |3,000. 

In Equity. Bill for divorce. 

Hogan, Case & Hogan, for complainant. 

Frank J. Botoman, p-o se, and L. M. Shreve, for défendant. 

BioDGETT, J. This is a bill for divorce, originally filed by the com- 
plainant in the circuit court of Cook County, and by the défendant re- 
moved to this court. A motion is now made to remand on the ground 
that it is not a removable case. The application to remand was made 
in the state court before an answer was filed bj' the défendant; but in 
his pétition for removal the défendant allèges that the complainant, Ida 
M. Bowman, was never married to the défendant, and is not his wife, 
but is a/enie sole, and wholly dénies the allégation of marriage set eut 
in the bÛl; and aU^es further that the défendant is a citizen of the state 
of Missouri, and the complainant is a citizen of the state of Illinois, and 
has been for many years past, and that she was never a citizen of the 
state of Missouri. The right of removal is claimed upon the ground 
that the controversy in the case is between a citizen of Missouri and a 
citizen of lUinois, and that it involves more than the sum of $2,000; 
the défendant insisting that he has the right as a citizen of .Missouri to 
hâve the issue he makes in the case, that he was never married to the 
complainant, tried in this court. 

It is a rule so well fixed as not to require the citation of authorities 
in its support that the citizenship of the wife follows the citizenship o/ 
the husband; and hence, for this reason, perhaps more than any other, 
this class of litigation has never obtained admission in the fédéral courts. 
In Barber v. Barber, 21 How. 582, it is said: 

"We disclaim altogether any juriadiction in the courts of the United States 
upon the subject of divorce, or for the allowance of alimony, either as an or- 
iginal proceeding in chancery, or as an incident to a divorce a vinoulo, oi to 
one from bed and board. " 
v.30F.no.l2— 64 
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There was a dissenting opinion filed in this case, conçu rred in by 
Chief Justice Taney and Justices Daniel and Campbell, and the main 
ground of their dissent was that there could be no jurisdiction in the 
fédéral courts to try this class of cases, because the citizenship of the 
husband and wife were one. So that we hâve in that case the unani- 
mous opinion of the court that this class of cases cannot be entertained 
hère. 

As before stated, it is contended as the sole ground of the right lo re- 
move this casé ^ that the défendant being, as he allèges, untruthfiiUy 
charged with being the husband of the complainant, and being a citizen of 
the State of Missouri, while, as he allèges, she is a citizen of the state of 
Illinois, he is entitled to hâve that issue tried by the fédéral court; and 
that there is therefore raised by that issue a controversy between citi- 
zens of différent states. This seems to be plausible at first; but when 
we remember that if this issue should be decided against the défendant, 
and in favor of the complainant, the case must then be dismissed for 
want of jurisdiction in this court, it seems to me that we find in this 
very resuit a conclusive reason why the case is not reraovable. It could 
not hâve been any part of the intention of congress that a case should be 
removed from the state ta the fédéral court for the purpose of trying a 
preliminary and single issue therein which might not fully détermine 
and dispose of it. If this issue should be determined in favor of the de- 
fendant; it inight then be said that it would end the pase; but, if it 
should be determined in favor of the complainant, then ^this court could 
not proceed to decree a divorce, or act upon the prayer in the bill for 
alimony, and hence this court would be çompelled to retijrn the case to 
the state court to proceed with it to final conclusion. It cannot be ex- 
pected that the state court can take up this case where this court leaves 
it to act .upon an issue, and a judgment upon that issue, decided in this 
court, and consider itself bound by the action of this court in that re- 
gard. The statu te allowing the removal of cases from the state to the 
fédéral courts by its provisions clearly contemplâtes that when removed 
the case must be removed into this court for ail purgoseSj and for a final 
judgment; or' decree, no matter which way the issues may be found. 
Therefore, without discussing at length the main question as to whether 
this court can hâve jurisdiction of the subject- matter pf divorce, it is 
enough to say that this, case, I think, cannot be removed; intp this court 
for trial uppn the preliminary issue which the. défendant bas seen fit.to 
make, and upon which, he admits, if found against. him,, the case must 
go baok to the state court. 

The pétition for the removal of this cause was filed on the fifth of 
March last, and hence cornes under the act of March 3j 1887, limiting 
the right of removal to cases involving an amount exceeding $2,000. 
The défendant contends that the amount in controversy in this case ex- 
ceeds that su m, because the complainant in her bill charges that he is 
the owner of valuable real estate and property interests, and is also re- 
ceiving an income of not less than $10,000. per annum, and prays an 
avvard of alimony according to the equities of the case. It seems to me 
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that inasmuch as it is whoUy uncertain as to what amount of alimony 
the court may under any circumstances allow in a case like this, and as 
alimony is only an incident to the right to a divorce, and naay or may 
not be allowed in the discrétion of the court, that this cannot be said to 
be a suit where the matter in controversy exceeds the sum of $2,000, — 
the controversy in this case being complainant's right to a divorce, and 
not as to the amount of alimony to be awarded; and hence I doubt 
■whether the case cornes within the jurisdictional clause of the removal 
acts. 

The case is therefore remanded to the circuit court of Cook county 



United States v. Hancock and otheis. 
{Ovreuit Oourt, N. D. Galifornia. May 2, 1887.) 

1. PtiBUo liàitDS— Patents— Mexicah Gbants— Fbattd. 

In the absence of satisf actory proof of fraud in procuring the survey, or its 
approval, or the issue of the patent based upon it, where the decree of the 
board of land commissioners created by the act of coneress of March 8, 1851, 
conârming a Mesican grant is for a tract of land with designated boundaries, 
and not for a spécifie quantity, a patent based upon a survey following the 
boundaries of the decree is not vold because it embrftces a tract containing 
more than 80,000 acres, or very nearly 7 Mesican leagues, and the grant is 
for 1 square league and no more.* 

2. Limitation of Actions— Suits by United States— Pcblic Lands. 

A suit to set aside a patent issued to one claiming land in Calif omia under 
aMexican grant on the ground of fraud, cannot be maintained by the United 
Btates af ter the lapse of 19 years since the survey was made, 15 since the patent 
■was issued, and 36 since the passage of the act of congress of March 3, 1851, en- 
titled, "An act to ascertain and settle private land claims in the state of Gali- 
fornia. " 8uch a suit is part of the compulsory litigation f orced upon claimants 
by that act; and, as the government consented to appear therein as an equal 
■ litigant, and impliedly waîved ail rights peculiar to it as a sovereign, the 
maxim, "nuUum Umpvs dccurrii régi, " does not apply.* 

In Equity. 

S. G. HUbom, U. S. Âtty., and Shirley C. Word, for complainant. 
James F. Stuart, {Barclay & M/som, of counsel,) for respondenta. 
Before Sawyer and Hoffman, JJ. 

HoFFMAN, J. This is a suit brought in the name of the United States 
to vacate and annul the patent issued June 22, 1872, to Michael White, 

1 As to the conclusive effect of patenta for land issued by the public land-officers, see 
Butte CSty Snioke-Hduse Lode Cases, (Mont.) 12 Pac. Eep. 858; Plummer v. Brown, 
(Cal.) Id. 464, and note ; but as to the po wer of a court of equity to vacate the action of 
ofRoers iniposed upon by fraud, mistake, or false swearing, and to revest the title to 
public lands whlch bas been thus wrongfuUy obtained, seeWilson v. State, (Ark.) 1 
S. W. Eep.- 71; Sanford v. Sanford, (Or.) 13 Pac. Eep. 602; U. S. v. Maxwell Land- 
Grant Co., 7 8up. Ct. Rep. 1015. 

' Respecting the running of the statute of limitations against the United States, see 
U. Bi T. Spiel, 8 Fed. Eep. 143 ; note to Traer v. Clews, 6 Sup. Ct. Rep. 170. 
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confirmée for the Muscupiabe rancho in San Bernardino county, rtate of 
California. The bill does not deny the genuineness and validity of the 
original Mexican grant to Michael White; but it allèges that the grant 
was for one square league and no more, and that the paient issued em- 
braces a tract containing more than 30,000 acres, or very nearly seven 
Mexican leagues. It further allèges that this erroneous location was 
fraudulently and intentionally made by one Henry Hancock, the United 
States deputy surveyor, who made the survey upon which the patent is 
based, and who at the time of making such survey was a secret owner 
of an undivided half interest in the rancho, and was at the same time 
the agent of the other owners thereof, and by them intrusted with ail 
matters concerning the location of the grant; that said location was made 
for the purpose of defrauding the United States out of, and corruptly 
gaining for himself and his co-owners, some 26,000 acres more than they 
were by law entitled to; and that Hancock, by false and untruthful rep- 
résentations made to the United States surveyor gênerai for California, 
deceived that officer, and procured the iinal confirmation of the survey 
upon which the patent was founded. 

With respect to the allégation that the original grant was for a league 
and no more, it is sufficient to say that the decree of confirmation makes 
no mention of quantity, but confirms the claim to a tract, the bouiida- 
ries of which are specifically mentioned. That decree, made March 6, 
1855, bas become filial. This court has no jurisdiction to correct any 
errors which may hâve been committed in final decrees of confirmation 
pf Mexican land claims in California, whether those decrees hâve been 
made by the board of land commissioners, the district court, or the su- 
prême court of the United States. Whether the alleged error of those 
tribunals consists in confirming an invalid claim, or in the désignation 
of the boundaries of a confirmed grant, is immaterial. In either case, 
the decree is final and conclusive, unless such fraud be shown as will 
vitiate the most solemn judgments. 

That it was within the province of the board, in proper cases, to dé- 
clare the boundaries of confirmed grants, has frequently been decided 
by the suprême court. U. S. v. Sepidveda, 1 Wall. 104. A final de- 
cree, giving the boundaries of the tract confinned, "is conclilsive not 
only on the question of title, but as to the boundaries which it spécifies." 
U. S.v. Halleck, 1 Wall. 439, 440; U. S. v. BiUing, 2 Wall. 444; Hi- 
guerasv. U. S., 5 Wall. 827. 

In U. S. V. Halleck, the suprême court says: 

. "ïhe answer to ail efforts of this kind is that the decree is a finality not 
only as to the question of title, but as to the bounaarîes whioh it spécifies. 
* * * If erioneous in either partieular, the remedy was by appeal, but 
the appeal having been withdrawn by the government, the question of ita 
correetness is forever closed." 

The final decree of the board is as foUows: 

"In this case, on hearing the proofs and allégations, it is adjudged by the 
commission tliat the claim of the petitioner is valid, and it is therefore de- 
creed that his application for a confirmation be allowed, with the following 
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uoundaries: On the north and east by the foot of the mountains, on the south 
by the Agua Caliente, and on the west by the Cotton woods, which are on 
the other side of the creek, référence being had to the map accompanying the 
expédients." 

It will be noted, that this decree contains no mention of quantity. It 
is a confirmation of a claim to a tract of land with specified boundaries. 
No suggestion is made that it was obtained by fraud. It is therefore 
final and conclusive. 

How far the attorney gênerai, in granting the use of the name and 
prorogatives of the United States, for the institution of this suit, was in- 
fiuenced by the assertion, so strenuously made at the bar, that the de- 
cree was, or ought to hâve been, for one league, and no more, we are 
not informed. We cannot assume that ithad any weight with him, for 
that would be to suppose either that he never read the decree, or that 
he was not aware that, in the absence of fraud, it was final and conclusive. 

The fraud alleged in this case is fraud on the part of the surveyor in 
iocating the land, so as to include more than one league, and in desig- 
nating and fixing the boundaries. The first of thèse accusations must 
be summarily dismissed. The surveyor was bound to survey and locate 
the land aceording to the decree. He had no authority to interpolate 
into it a limitation as to a quantity of which it makes no mention. The 
fraud, if any, committed byhim, could only hâve consisted in corruptly 
adopting boundaries other than those called for by the decree. 

No jurisdiction has been conferred on this court to correct any alleged 
errors on the part of the land department, committed in the final sur- 
vey and location of Mexican land grants in California. U. S. v. Flint, 
4 Sawy. 61, per Mr. Justice Field, affirmed in 98 U. S. 61, 66; U. S. 
V. San Jacinto Tin Co., 10 Sawy. 643, 23 Ped. Rep. 279. 

The act of June 14, 1860, conferred on the district court extensive 
powers over this subject, and under its provisions the plat and survey, 
when finally approved, had the force of a patent. This act was repealed 
by the act of July 1, 1864, which transferred the jurisdiction theretofore 
vested in the district court to the land office at Washington, and the 
secretary of the interior, on appeal. 

It has frequently been held by the suprême court "that the décision 
of a proper ofiicer of the land department is in the nature of a judicial 
détermination of the matter in dispute." Vance v. Burbank, 101 U. S. 
514. And in U. S. v. Minor, 114 U. S. 243, 5 Sup. Ct. Rep. 840, the 
court observes: "It has been often said by this court that the land-ofîicers 
are a spécial tribunal of a quasi judicial character, and their décision on 
the facts before them is conclusive." But in cases where the proceed- 
ings hâve been " wholly ex parte, no contest, no adversary proceedings, no 
reason to suspect fraud, but where the patent is the resuit of nothing but 
fraud and perjury, it is enough to hold that it conveys the légal title, 
and it would be going quite too far to say that it cannot be assailed by 
a proceeding in equity, and set aside as void, if the fraud is proved and 
there are no innocent hoMersfor value." V. S. y. Minor, ubi supra. 

Thèse rulings and observations of the suprême court were made witi 
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rëferericé to patents îssued under the gênerai land laws of the United 
States. They apply with additional force to surveys and locations, and 
patents issued under them, by the land departinent, which has, by spécial 
législation, been adopted as the instrumentality by which the location 
and boundaries of confirmed Mexican land grants shall be finally de- 
termined, and the means by which the political obligations of Ihe gov- 
ernment under the treaty shall be discharged. And especially in view 
of the fact that the jurisdiction given to the department was transferred 
to it from the district and suprême courts, to whom it had previously 
been confided. . 

It is plain, therefore, that the relief prayed for in this case can only 
be granted upon proof of such fraud practiced upon the land department 
as will render its décision a mère nullity,.and will justify the application 
to its final judgment of the phrase, "Fabida non judidum est; rea agitur in 
sema non, injoro; " that it was a farce, not a judicial décision, performed 
on a stage, not in a court of justice. But even in that case the power 
of the court would be limited to setting aside the judgment of the land 
department, and annulling the patent issued in pursuance of it. It has 
no jurisdiction to détermine how the new survey shall be made. 

What is the nature of the frauds for which, under the maxira, " Fraud 
vitiates the most solemn contracta, documents, and even judgments," the 
latter will be set aside, has been fuUy expounded by Mr. Justice Field 
in V. S. V. Throchnorton, by the suprême court in the same case on ap- 
peal (98 U. S. 65,) and by the suprême court in U. S. v. Mnor, ubi 
sfwpra. 

In U. S. V. Throchmorton, Mr. Justice Millee gives at some length in- 
stances, where courts of equity hâve entertained bills to set aside and 
annul the former judgment or decree, and open the case for a new and 
fair hearing. Hé observes: 

"In ail thèse cases, and many others which hâve been exàmined, relief has 
been granted on the ground that by some fraud practiced directly upon the 
party seekiug relief against the judgment or decree, thatpiirty has been pre- 
vented from presenting ail o/his case to the court. * ♦ * On the other 
hand, it is equally well settled that the court will not set aside a iudgment 
because it was founded ou a fraiidulent instniment or perjured évidence, or 
for any matter which was aotually presented and oonsidered in the judg- 
ment assailed." 

Before proceeding to consider whether the proofs in the case show any 
such fraud practiced on the land department as will, under the princi- 
ples above enunciated, authorize the court to set aside its '^ judicial dé- 
termination of the fnatter in di^vte," an account must be given of the pro- 
eeedings subséquent to the final decree of confirmation, which resulted 
in the approval of the survey and the issue of the pateflt. The decree of 
confirn.ation bears date Maroh 6, 1855. The final survey under that 
decree was made by Henry Hancock in November, 1867. "It was pub- 
lished under the act of July 1, 1864, and remained in the surveyor gen- 
eral's office for a much longer time than required by law^without objec- 
tions being filed thereto, as certified by the surveyor gênerai." The Sur- 
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veyor gênerai approved the survey July 11, 1868, and it was forwarded 
to the gênerai land-ofSce for patent. The différence in area between the 
land included in the survey and the "one league, a little more or less," 
petitioned for, attracted the attention of the office, and the case was on 
the eleventh of May, 1870, referred to the department of the interior for 
instructions. On the twenty-fourth day of January the department ad- 
vised the land-oSice that the survey did not conform to the decree of con- 
firmation, disapproved and set it aside, and the twentieth May following 
ordered that the surveyor gênerai be directed to cause a new survey to 
be made. The surveyor gênerai of California, to whom this order was 
issued, was James R. Hardenburgh, who had succeeded Sherman Day, 
who was the successor of Lauren Upson, by whom the survey had been 
originally approved. On receipt of this order Mr. Hardenburgh, acting 
apparently under the provisions of section 10 of the act of March 3, 1853, 
deputed "a conôdential agent," Mr. R. G. Hopkins, to make a personal 
examinàtion of the land, and report upon the correctness bf the survey 
and itS conformity with the calls mentioned in the decree. Mr. Hop- 
kins made his examinàtion in November, 1871, açcompanied and as- 
aisted by William P. Reynolds, a surveyor and civil engineer, who had 
residéd 20 years in San Bemardino county, and was well acquainted with 
the land and the natural objects called for in the decree. On learning 
the résulta of Mr. Hopkins' examinàtion, the surveyor gênerai reported 
to the department that a survey madé in strict accordance with the bound- 
âry calls of the decree of confirmation would include "something likè a 
leagùe more of land than the présent survey." And he recommended 
that as the owners were satisfied with the survey already exècuted, that 
it be approved. On the thirteenth June, 1872, the secretary of the in- 
terior adopted this suggestion, and ordered that the survey be approved, 
and that a patent issue, "the patent to be given and accepted as a full 
satisfaction of ail claims and right in the promises. " The patent was is- 
sued June 22, 1872,- 

The foregoing account of the proceedings preliminary to the issue of 
the patent is (except what relates to Mr. Hopkins' appointment and re- 
port) taken'from the land-office report for 1885. 

It alsb appears from the documents, certified copies of which hâve 
been obtained from the land-office, that thei case was carefuUy examined 
-and considered, by successive ofiicers of the department. 

The lettfer of Mr. Delano, secretary of the interior, states that the sur- 
vey was originally submitted to the department for instructions, not be- 
eàuse it was supposed not to conform to the final decree, but becausethe 
tract embraced in the survey was so much larger than that asked for in 
the original pétition, that the commissioner was unwilling to assume the 
responsibility of approving it. 

The question thus presented appears to bave been fuUy considered by 
the then secretary. A brief or argument was furnished by Mr. Mont- 
gomery Blair, in which that gentleman calls the attention of the secre- 
tary to the provisions of section 7 of the act of 1864, (18 U. S. St. 334,) 
which in unmistakable terms make it the duty of the surveyor gênerai 
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to follow the decree * * * whenever such decree désignâtes the spé- 
cifie boundaries of ihe claim, and which also make it the dut}»- of the 
coramissioner of the gênerai land-offioe to require a substantial compli- 
ance with the directions of this section before approving any survey and 
plat forwarded to him. The survey remained before the secretary un- 
acted upon for nearly six months, His succsssor, Mr. Delano, seems 
to hâve recognized the force of Mr. Blair's suggestions. But he directed 
a further examination to be made, to ascertain whether the boundaries 
adopted in the survey conformed to the decree. 

On the twenty-third January, 1871, Stephen J. Dallas, principal 
clerk of surveys, reported to the secretary that "upon a thorough exam- 
ination of the papers handed over to me, herewith returned, and on 
comparison instituted between the officiai survey and the diseno repre- 
senting the specitie boundaries of the claim as confirmed by the board 
of comraissiojiers, I find that: the officiai survey exeeuted by Henry Han- 
cock does ûot conform to the boundaries as shown by the diseno and the 
decree ôf confirmation. " The report proceeds to indicate in détail 
whérein thé non-conformity consisted. It states that on the western sida 
àbout seven square miles of adjacent public lands are ipiproperly in- 
cluded in the survey. On the other hand, non-conformity with the de- 
cree is indicated by the faiJure to include within the survey "an area of 
about ten square miles, to which the grantee would seeqi to be entitled 
by virtue of the final confirmation and the provisions of section 7 of the 
actof July 1, 1864." On this report the secretary ordered a new survey 
to be made. But on being advised, as above stated, by. the surveyor 
gênerai of California that a survey made in strict conibrmity to the de- 
cree would embrace a much larger tract than that included in the Han- 
cock survey, and that the claimante were wiiliug to accept that survey 
in satisfaction of ail claims, the secretary ordered its approval, and that 
a patent issue. 

I hâve thus recouiited, with perhaps unnecessary mînuteness, thèse 
proceedings, protracted through nearly four years, which resulted in the 
final détermination by the tribunal appointed by law to décide them, of 
the questions now sought to be reopened in this court. It will be seen 
that the case utterly fails to fall within the principles which, as the su- 
prême court has decided, gqvern courts of equity, when asked to set 
aside a judgment for fraud. No fraud bas in this case "been practiced 
upon the party seeking relief a_gainst the judgment pr decree, whereby 
that party has been prevented from presenting ail of his case to the court." 
On the contrary, the case was fully presented, rigorously investigated, 
maturely considered, and finally decided, upon the same facts as those 
upon which this court is now asked to set aside the décision "for fraud." 
It is not even suggested that theland department was deceived by fraud- 
ulent documents or perjured testimony, and even if proved it .would 
hâve afforded no ground for the relief prayed for. U, S. v. Throckmor~ 
ton, uhi supra. 

It may, wé think, be justly said that the case really presented is an 
attempt to procure the reversai or modification by this court of a final 
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'decree of tîie board of commissioners, not in any way impeached for 
fraud, but objected to after the lapse of more than 30 years as erro- 
neous. Had the true object of this.proceeding been statéd in the bill, 
il would bave been summarily dismissed on demurrer. The effort to 
induce the court to correct alleged errors in the survey and location of 
the tract must prove equally futile. The foregoing observations are suf- 
ficient to indicate the grounds upon which we décide this case. 

But, as the bill professes to be founded on frauda perpetrated on the 
government, some notice of the alleged frauds, and the évidence ad- 
duced to establish them, may not be inappropriate. It is alleged that 
Henry Hancock was a secret part owner of the land, and that to promote 
his own interests and those of his brother, and other co-owners, he fraud- 
ulently included in the survey more than one league of land, etc. The 
■wantonness and absurdity of this accusation bas already been shown. 
He was bound by law to survey the land according to the terms of the 
decree. There is no prpof that, at the time of the survey, he had any 
interest in the land, secret or avowed. There is no proof whatever that 
his field-notes and plat of survey were not entirely correct, and afîorded 
the means, when compared with the calls of the decree and the delinea- 
tion on the diseno, of deciding upon the correctness of the survey. If he 
committed any error, it was, according to the report of Mr. Dallas, chief 
clerk of surveys, and of Mr. Hardenburgh, surveyor gênerai of Califor- 
nia, made more than three years afterwards, in not ineluding within the 
survey ail the land to which under the decree the claimant was en- 
titled. 

The only other circumstance relied on in the brief of the spécial coun- 
sel of the United States to show such fraud in procuring the patent as 
wiU justify the court in setting it aside is the acceptanee by Mr. Hop- 
kins of a gratuitous deed for a portion of the land from the late Col. J. C. 
Hays, who was part owner of the rancho. Some two or three months 
after making his report to Mr. Hardenburgh, Mr. Hopkins was met by 
Col. Hays, who, after ascertaining that he was about to go east on a 
visit, informed him that he was a part owner of the Rancho Muscupiabe, 
and had been for a long time waiting for a patent, and that he, (Hop- 
kins,) being familiar with the ground , might possibly be able to make 
Bome explanation to the commissioner which would cause him to issue 
the patent without further delay. Mr. Hopkins, who had long been on 
terms of close friendship with Col. Hays, replied that he would do so 
with pleasure, if called upon by the commissioner. During Mr. Hop- 
kins' stay in Washington he was called by the commissioner into his 
office, and gave him a simple explanation of what he knew about the 
boundaries of the rancho, substantially the same as that contained in his 
report to the surveyor gênerai of California. Mr. Hopkins was absent 
from California some six months. A short time after his return Col. 
Hays, he states, walked into his office one afternoon, and said: "Hop- 
kins, you bave been, I think, of some service to me. I désire to make 
you a présent of a tract of land in Muscupiabe. I don't know what it 
may be worth. It may be worth something to your children, and you 
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are poor, and you hâve done much service for many persons in thia' 
country, and it gives me much pleasure now to niake you this little 
contribution." Mr. Hopkins replied, "Colonel, I don't think that I 
hâve been of any such service as would require any compensation, for 
the patent would certainly hâve been issued without my interférence." 
Col. Hays appears to hâve insisted, and produced the deed already made 
out and signed. Mr. Hopkins accepted the deed, and a few days after- 
wards transferred the land to a friend to whom he owed some $1,500. 
This transaction, narrated by Mr. Hopkins himself, the spécial counsel 
employed to assist the district attorney déclares, in his printed brief, to 
be "alone sufEcient to vrarrant the government in demanding a rescission 
of the patent." He does not venture in terms to charge (what would 
alone impart to the incident any importance, as affecting the décision 
of this cause) that Mr. Hopkins' report was willfully and knowingly 
false, and made in pursuance df a corrupt agreement with the late Col. 
Hays in order to deceive and mislead the surveypr gênerai; and that it 
did so mislead him, and through him the land department of the govern- 
ment, which was thereby induced to issue a patent which, but for that 
déception, would hâve been withheld. 

It is unnecessary to consider whether, even in that cage, "the well- 
settled doctrine that the court will not set aside a judgment because it 
was founded on a fraudulent instrument or perjured évidence, or for any 
matter which was actually presented and considered in thé judgment as- 
sailed," would not apply. U. S: v. Throckmorfon, ubi supra. 

That Mr. Hopkins' report expressed his honest opinion on the matter 
referred to him, no one who knows him, or who like the district judge 
bas for more than 30 years' placèd- the most implicit relianCe upon his 
integrity, and bas in the investigation of this class ofî cases frequently 
been indebted to him for the détection and exposure of frauds and 
forgeries involving vast interests, will for a moment doubt. That it was 
correct may be inferred from the fact that it substantially expresses the 
conclusions preViously reached by Mr. Dallas, chief clerk of surveys, as 
already mentioned. The idea that Col. Hayes, so well known to the 
country 50 years ago as the famous Texan ranger and gallant soldier of 
the Mexican war, would attempt to bribe any public officer, and least 
of ail Mr. Hopkins, is too preposterous to be entertained by anybody 
acquainted with those gentlemen. Even the spécial counsel expresses 
"the wish not to be understood as personally calling into question Mr. 
Hopkins' integrity, good faith, or good intentions in ail his connections 
with the Muscupiabe rancho, but he proceeds to add, that he is forced 
to say that it would be difficult to conceive of a more open and apparent 
perversion and prostitution of the important oiSce of référée, or judge of 
the facts than is hère shown." It would be still more difBcult to con- 
ceive how a report made by an officer, whose "integrity, good faith, and 
good intentions" are unquestioned, and which was in ail probability 
correct in point of fact, can be considered "an apparent and open per- 
version and prostitution" of his office, or can be urged upon the court 
as constituting such a fraud as will authorize it to annul a patent of the 
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United States. It îs proper to add that in notes wrîtten on the margin 
of the brief filed by the spécial counsel, the district attorney, Mr. Hil- 
born, hias refused to "indorse" the spécial counsel's statement respecting 
Mr. Hopkins' testimony, or his strictures upon his action. 

Hie respondents in this case are 49 in number. Ail of them, the 
bill avers, hold under the patent issued some 15 years ago, but it al- 
leged that they took with notice of the fraud charged in the bill, i. e. 
the fraud committed by Henry Hancock. What the proofs are in re- 
gard to that fraud we hâve seen. Mr. Hancock's conhection with the 
case seems to hâve terminated in 1868, when his survey was completed 
and sent to the surveyor gênerai. The respondents are therefore charged, 
not on information and belief, but po»Uîvdy, with notice of an alleged 
fraud committed four years before the patent was issued, and which 
during that period remained unsuspected by the land department at 
Washington. 

The only fraud of which the respondents could hâve had notice was 
the "fraud" now charged upon Henry Hancock; and that, as we hâve 
seen, consisted in obeying the law by foUowing the decree, and in not 
restricting the survey to one square league and no more. The proofs 
utterly fail to show any knowledge on their part of the circumstances 
under which the original survey was made. If the pleader had any 
definite idea in making the sweeping and reckless allégation with regard 
to the 49 respondents in this case, it must bave been that they had con- 
strudive notice by the record that the original pétition asked for a tract of 
the extentof "one league, a little more or less," and that, therefore, the 
final decree of the board was erroneous. 

Upon one other point, which, though not formally presented in this 
case for our décision, we think it not unfit to make some suggestions, in 
the hope that they may be brought to the notice of the suprême court, 
and receive the sanction of that high tribunal. By the act of 1851, ail 
persons claiming lands in Califomia by virtue of any right or title de- 
rived from the Mexican or Spanish govemments were required to présent 
their claims to the board of commissioners created by that act, and ail 
lands, the claims to which should not be presented within two years after 
the date of the act, were to be held, deemed, and considered part of the 
public domain of the United States. The claimants were thus, under 
pain of forfeiture, forced to enter into a litigation, which bas p'oved 
arduous, protracted, expensive, and, in some instances, almost ruinons. 
It is only within a comparatively récent period that proceedings under 
the act of 1851 and other supplementary spécial acts of congress can be 
said to bave terminated. The act contained, however, one consolatory 
assurance, viz., that the fiwil decrees rendered by the commissioners and 
the district and suprême courts, and any patent issued undeï that act, 
should be final and conclusive as between the United States and the 
claimants. 

It would be indécent to suppose that congress, when thus summoning 
ail claimants of land in the ceded territory before tribunals of its own 
création did not intend thàt the United States should appear before theiF 



860 FEDERAL REPOETEB. 

as a litigant seeking and willihg to render justice, coutending on equal 
terms with their adversaries, claiming no rights not conceded to them, and 
no spécial privilèges as a sovereign. No such pretension was ever made 
before the tribunals designated in the act. 

On the twenty-eighth January, 1876, the then attorney gênerai of the 
United' States, being informed that some fraudulent claims had been 
finally confirmed, and that patents for them had been or were about to 
be issued, directed the district attorney "to take the steps necessary to 
prevent the fraudulent claims from going to patent, and to jnstitute pro- 
ceedings to set aside fraudulent, patents already obtained." This in- 
struction was to be obeyed "on the giving by John B. Howard, spécial 
counsel for the United States, security for, or deposit^ng a sufficient sum 
to defray, ail expenses which may be incurred in said légal proceedings." 
The gênerai authority thus given in form to the district attorney, but 
practically to John B. Howard, to make an indiscriminate attack upon 
the titles under which so large a part of the lands in this state are held, 
and which had been for 20 years or more supposed to be finally settled, 
was well calculated to create alarm, and even consternation. Mr. John 
B. Howard having given bonds in the sum of $1,000 to defray ail the 
expenses of the proceedings, suits were commenced to set aside the de- 
crees of confirmation, and to, annul the patents, for three of the most 
valuable ranchos in the state. The,bill8 alleged fraud. But the fraud 
charged was in obtaining the confirmation of the claims by the presenta- 
tioh of title papers, which the bills alleged to be fraudulent, but which 
the final decrees of confirmation had adjudicated to be genuine and valid. 
This court refused to entertain the bills. U. S. v. Flirvt, supra; U. S. v. 
Throchmorton, supra; U, S. Vw Carpenter, 4 Sawy. 42. And its decree was 
unanimously afiîrmed by the suprême court. U. S. v. Throchmorton, ubi 
supra. This attempt to cloud the titles of this state, and to reopen be- 
fore a tribunal, upon which no jurisdiction to détermine the validity of 
Mexican grants has been conferred, questions long before adjudicated by 
decrees declared by the law to be conclusive as against the United States, 
thus received its final quietus. 

The attack upon the patent in the présent case is founded on alleged 
fraud in the location and survey. The survey complained of was made 
19 years ago. The patent issued 15 years ago. The error or fraud, as 
it is called, is in the alleged non-conformity of the boundaries adopted 
in the survey with the natural objecta called for in the decree. During 
ail this time this non-conformity, if it exists, could hâve been discoverd 
and exposed. For 15 years the government has slept upon its rights, 
and tacitly permitted interests to be acquired, orchards and vineyards 
to be planted, and homes established upon the land by parties who bave 
relied upon the security of titici supposed to be afforded by a patent 
of the United States. And now, when thèse parties, gummoned into a 
court of equity and forced into an expensive and perhaps protracted liti- 
gation, raise the objection that the great lapse of time since the issue of 
the patent, the long neglect of the government to assert its alleged rights, 
and its tacit récognition of the rights claimed under the patent, consti- 
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tute an équitable bar to the action, they are met by the reply that no 
lâches can be imputed to the government, nor does any time run against 
the sovereign. 

The présent suit, if net a proceeding under the act of 1851, is atleast 
a sequel to the compulsory litigation required by that act. "It is a part 
of the same suit." U. S. v. Throchmorton, 98 U. S. 65, per Mr. Justice 
MiLi-EK. It is for the attainment of the same gênerai object, viz., the 
détermination of the respective rights of the United States and of elaim- 
ants under Mexican grants to lands in California. 

By the act of 1851 , the government summoned the claimants to a con- 
troversy in which it consented to appear as an equal litigant, and im- 
pliedly waived and renounced ail rights and prérogatives peculiartoit as 
a sovereign. . Is it now at liberty to résume its waived and renounced 
prerogatves, abandon its attitude as an equaV litigant, and assert rights, 
which, biut for its sovereignty, would be forever barred? It is diflScult 
to discover what public interest is subserved by the institution of the 
présent proceeding. AU the land now claimed to bave been erroneously 
included in the survey is held, with the exception of 600 acres, by the 
purchasers under the patent. If the United States had prevailed in this 
suit, was it proposed to drive ail thèse persons from their homes and 
cultivations, and dispose of their holdings and improvements to pre- 
emptors, at the rate of $1.25 per acre? Or, if so great an injustice, not 
to say absurdity, was not contemplated, was it intended to allow them 
to retain their homes on payment of a like sum per acre, as a kind of 
penalty for believing that the patent of the United States convcyed an in- 
defeasible title ? Some thousands of dollars might, by thèse means, bave 
been gained for the treasury, a benefit utterly insignificant when com- 
pared with the evils and jmblic loss which must necessarily resuit from 
the institution of proeeedings which cast a cloud upon the titles under 
which so l9.rge a portion of the lands of this state are held. More than 
36 years bave elapsed since the passage of the act entitled "An act to 
ascertain and setûe the private land claims in the state of California." 
The numerous class of our citizens who hold lands under patents issued, 
it may be 10 or 20 years ago, bave a right to rest in the security of un- 
assailable titles; and ail classes of the inhabitants of the state may well 
claim that immigration shall no longer be repelled, aliénations hindered, 
improvements discouraged, and the development of our resources re- 
tarded, by the fear or threat of litigations from which, as is claimed, no 
lapse of time can secure exemption, and to which no neglect on the part 
of the government, to assert its rights, can be set up as an équitable bar. 

Our conclusions are: (1) That the decreeof the board of land com- 
missioners was for a tract of land with designated boundaries and not 
for a spécifie quantity of land; that this decreewas final and conclusive; 
and that the survey was by law required to be in conformity with the 
decree. (2) If the government bas lost any land to which it was enti- 
tled, which we by no means affirm, it was through error in the decree, 
which cannot now be corrected. (3) That there is no satisfactory proof 
that fraud was in fact committedby any one in procuring the survey or 
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its approval, or the issue of the patent based upon it; anà certaialy no 
proof of any such fraud as would, under the settled doctrines of equity 
and the décisions of the suprême court, authorize this court to set aside 
and ahnul fhe patent. 

SaWyer, C. J., coneurs. 



Harrison V. Hartford Fibe Ins. C!o, 
(Oircuii Court, tt. ï>. Missouri, E. B. May 18, 1887.) 

1. EQtriTT— Refoemation of Pomct op Insurance —OMissioif op Pkotision. 
In order to obtain the reformation of a policy of insurance on the ground 
that a provision orally agreed upon has been omitted, it must be olearly and 
satisf actorily proved that bef ore the policy was issued there was a distinct 
agreement that the policy should contain such proyisiou, and that through in- 
advertance or mistake the stipulation was omitted. If the testimony is con- 
flicting or of such undecisive character as to raise a substantial doubt in the 
minds of the court, the contract as written must stand. 

3. Samb. 

Besides the ordinary burden of proof which resta upon every litigant who 
holda the afiSrmative of an issue there is in this class of cases the additional 
burden of overcoming the strong presumption created by the contract itself. 

8. Bame— Représentations after Deliybet— Agenoy. 

Where a party to whom a policy of flre insurance upon a building had been 
issued, deposited it with the agent of the insurer for safe-keeping, and after- 
wards asked such agent how long the premises might remain vacant without 
violating the policy, and was told 80 days, whereas in fact the policy provided 
that it should be void if the premises remained vacant for more than 10 days, 
and a loss afterwards occurred; when the premises had been vacant for more 
than 10 days, A«M, that the assured had made the party with whom he depos- 
ited the policy his own agent; that his misatatement constitutea no ground for 
reforming the policy, and that the insurer is not liable. 

In Equity. 

E. P. Johnson, for complaînant. 

Noble & Orrick, for défendant. 

Thayer, J., (orally.) In the case of Calvin Harriaon v. The Harvard 
Fire Insurance Company the complainant has filed a bill to reform a policy 
of fire insurance on the ground of mistake. The bill allèges substan- 
tially that complainant applied to the défendant for a policy of fire in- 
surance upon a house situated in Lewis county, which policy was to run 
for a year, and was to be issued in the sum of $1,000; that at the time 
of making the application for this policy he entered into an oral stipula- 
tion with the defendant's agent that the policy should contain a clause to 
the effect that the premises might remain vacant for a period of 30 days 
without impairing the policy. After the policy was issued it seems to 
hâve been committed by the complainant to the custody of the defend- 
ant's agents who had procured the policy, for safe-keeping, aud it re- 



HABRISON V.. HARTFOBD FIEE INS. CO. 863 

mained in his custody for several months until after a fire had occurred 
which destroyed the premises. After the fire occurred the policy was 
examined, and it was found to contain a clause to the efiectthat it should 
become void if the premises remained vacant for more than 10 days, and, 
inasmuch as the premises had been vacant for more than 10 days at the 
time the fire occurred, the défendant refused to adjust the loss. There- 
upon this bill was brought to correct the alleged mistake. 

The ru]e is well settled that an application to reform a written contract 
on the ground of accident or mistake must be supported by clear and 
satisfactory proof, otherwise it will not be granted. If the testimony is 
conflicting or of such undecisive character as to raise a substantial doubt 
in the minds of the court, the contract as written must stand. Besides 
the ordinary burden of prçof which rests upon every litigant who holds 
the aflBrmative of an issue, there is in this class of cases the additional 
burden of overcoming the strong presumption created by the contract it- 
sel^, wbiich the proceeding seeks to reform. I refer to May, Ins. § 566, 
and a large number of cases cited in the note to that section. In défér- 
ence to the foregoing rule I am compelied to dismiss the présent bill. 

The testimony upon which chief reliance is placed to make out the 
all^ations of this bill is that of the complaihant's son, who testified in 
substance that when he applied for this policy he inquired of the agent 
of the défendant how long the premises might remain vacant without 
vitiating the policy, and that the agent replied 30 days. The agent of 
the défendant (who seems to testify in this case very fairly) states that 
he has no recoUection of having had any such conversation with the 
complainant's son. He does recoUect that several weeks after the policy 
was issued, and after it was placed in his custody for safe-keeping, the com- 
plainant bimself inquired of him (the premises then being vacant) how 
long the premises might remain vacant, without vitiating the policy, 
and he says tliat he may bave answered that question by saying 30 days, 
but whether he did make. such an ans wer or not he does not recollect. 
If he made such an answer to the complainant's inquiry, of course it was 
an erroneous answer, and it may bave misled the complainant, but if 
the complainant was misled by that statement he was misled by his own 
figent (to whom he had intrusted the policy for safe-keeping) as to the 
contents of the policy. In any event a statement of that kind made after 
the policy had been written and delivered would be no ground for re- 
forming the policy. In order to reform the policy it must clearly ap- 
pear that before the policy was issued there was a distinct oral agreement 
that the policy should contain a clause to the efifect that the premises 
might remain vacant 30 days, and that through inadvertence or mistake 
the stipulation was omitted from the policy. As I stated before the 
proof does not satisfy me that there was any such oral agreement ante» 
dating the exécution of the written policy, and for that reason I am corn* 
peUëd to dismiss the bill. 
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White, Potteb & Paiqe Manuf's Co. and others v. Henby B. Pettes 
Impoeting Co. and others. 

(Circuit Uourt, E. D. Missouri, B. D. May 30, 1887.1 

1. CoBPORATiONS— Sale ob- Attaohbd Assets — Liabilitt of Dirbctoes. 

Where an insolvent corporation is still "a going concern, " the directors 
cannot be held personally liable, as for a breach of trust, because they hâve 
made a honaflde advantageous sale out and out of the corporate assets, ail of 
which hâve been attached, to one of the attaching credltors, on condition that 
he would cancel his bwn debt, and discharge the debts of the other attaching 
creditors; the directors having no means with which to contest the attach- 
ment suits, and the transfer being advised by coansel. 

2. SaMB— ATTACHMENT. 

Ttè àsséts of such insolvent corporation cannot be foUowed by its cred- 
itors as a trust fund in the hands of the attaching créditer, 
8. SAMB — RiGHTS OF Chbditoks. 

A créditer of an insolvent corporation will not be deprived of a lien ob- 
tained by him upon its assets by an attachment because at the time the writ 
was issued he knew that the corporation was insolvent. 

In Equity. 

Jlf. TT; fiw^, for complainants. 

Boyle, Adams & McKeighan, for défendants. 

Thayee, J. Frorti the averments of the bill, which hâve been sua- 
tained by the proof, it appears that the "Henry B. Pettes Importing 
Company," a Missouri business corporation, in February, 1886, and for 
some months prior thereto, was insolvent, but was still engaged in the 
prosecution of its ordinary business. It had had large dealings with the 
Pro vident Savings Bank, and owed the bank notes to the amount of 
$28,000, As partial security for such debt, the bank held certain Per- 
sonal property in pledge of the estimated value of about $10,000, The 
importing company also owed other persons, including the complain- 
ants, considérable sums of money for goods purchased. In February, 
1886, one of the creditors of the importing company sued out an attach- 
ment against it, and caused it to be levied on certain property of the cor- 
poration, ïhereupon the Provident Savings Bank also sued out an at- 
tachment in the sum of $18,000, and caused the same to be levied. Six 
other attachment suits immediately followed. By virtue of the varions 
Writs of attachment (which together amounted to $31,373) ail of the 
property of the importing company then in its possession was seized. 

It is admitted that the directors of the importing company had no 
means of their own to employ counsel to défend against the attachment 
suits, and that they conferred with counsel on the subject of defending 
the suits, (to the extent, at least, of procuring a dissolution of the attach- 
nient liens,) and were advised that it was doubtful whether a dissolution 
of the attachments could be efifected by making a défense, It is further- 
more admitted that the board of directors were advised by counsel that 
in view of the difficulties in the way of defending the suits, and in view 
of the fact that the attached property would probably be sold at great 



WHITE, POTTEK & PAGE MANIIE'g CO. V. PBTTES IMPOETING 00. 865 

iossand experise by a judicial brder pending the liti^ation, that it would 
be better to propose to the Provident Savings Bank to take the attached 
property by an absolute conVeyance, on condition that it would cancel 
its ôwn debt and discharge the debts of the other attaching creditors. 
Such proposition was accordingly made to the bank and was accepted. 
The bank subsequently carried out the arrangement, and received as the 
net prooeeds of the sale of the attached propèrty the suni of $17,306.06. 
There is no doubt that the importing company received more for the 
propèrty thah its actual value, inasmuch as debts of the company to the 
extent of $31,373 were canceled by the transaction. The prayer of the 
bill- is in substance that the court will decree that the importing com- 
pany had become dissolved within the meaning of the Missouri statutes 
prior to the leVy of said writs of attachment; that the funds realized by 
the Provident Savings Bank from the sale of the attached propèrty be 
deciared a trust fund for the benefit of creditors of the importing com- 
pany; and that the directors of the company be held as trustées of the 
assets which Were attached and subsequenùy transférred to the bank. 
In other words, this bill proceede upon the theory that the insolvency of 
the corporation prior to the suits in attachment operated as a dissolution ; 
of the conipany; that the directors of the company, by virtue of its in- 
solvency, lost their ordinaiy power of control over the aiîairs of the cor- 
poration, and became technicaUy trustées of its assets, holding the same 
for the benefit of aU the creditors. Complainants accordingly seek to 
foUow the trust fund into the hands of those who hâve received the same, 
and compel them to account, and at the same time they seek to charge 
the directors as for a breach of trust. 

One fallacy that underlies the theory of the bill consists in the as- 
;!«mpt-ion that the insolvency of a corporation wiU of itself operate to 
dissolve the body and make the directors mère trustées of its assets. 
Such is not the law. The insolvency of a corporation, suspension of 
business, and failure to hold corporate meetings, has in many cases been 
held to create a practical dissolution for the purpose of rendering certain 
statutory remédies against ahareholders available; but ordinarily mère 
insolvency does not impair the powers of a corporation. So long as a 
corporation remains "a going concem" — that is to say, continues to 
transact its ordinary business — the corporate life continues, and the 
power of its directors is unaltered, even though the corporation is embar- 
rassed or even insolvent. There is this limitation, however, upon the 
power of the directors of an insolvent corporation, which has been recog- 
nized in a great many cases, and rests upon solid ground, namely, that 
directors cannot déclare préférences in favor of themselves if they are 
creditors of the corporation when the insolvency of the company has been 
ascertained, and a suspension of business is imminent. Mor. Corp. § 
579; LippincoU v. Shaw Oaniage Go., 26 Fed. Rep.677, and cases cited. 

The limitation in question rests upon the fact that directors occupy a 

fiduciary position, and should not be permitted to profit thereby to the 

détriment of other corporate creditors. Possibly the principle might 

well be extended so as to prohibit the directors of a corporation from 

v.30F.no.l2— 55 
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granting préférences to third parties whentBe' corporation îs confessedly 
insolvent and is unable to extricate itSelf from financial difficulties. 
Strong reason no doubt exists for regarding the directors of a corporation 
from such time forth merely as trustées of the corporate assets for the 
benefit of ail the creditors, and as accountable for the proper adminis- 
tration of the same like other trustée^ of a trust fund. Marr v. Bank, 
4 Cold. 471; Wittiams v. Jones, 23 Mo. App. 143, and cases cited. But, 
concediug this to be so, it by no means foUows that relief can be granted 
in the présent casé* ' When the attachments were levied in this case 
the corporation was . transacting its ordinary business, and making an 
eamest effort to reUeve itself from fihancial embarrassment. The attach- 
ments took the property of the corporation out of the custody of itS offi- 
cers. The directors had confessedly no means to prosecute litigation to 
effect a discharge of the. attachment liens, and were advised that such 
attempt would likely prove unsuccessful, and would eertainly lead to a 
great sacrifice of the corporate property. Under thèse circumstances, 
and not with any view of declaring a préférence, the directors gave their 
consent te an arrangement whereby the corporate property was preserved 
from sacrifice, and made to pay as much as possible of the corporate 
debt. Certainly there is no ground for holding thé directors individually 
responsible to thèse complainants for the value oftha attached property, 
as for a breach of trust, considering the circumstances under which they 
were compelled to act, and the motives that promjited their conduct. 
And in my judgment there is no greater reason for holding the Prov- 
ident Savings Bank accountable to thèse complainants for the proceeds 
of the corporate property or a portion thereof. 

When the attachments were levied .the importing company was not a 
dissolved corporation, within the purview of the Missouri statutes. It 
was "a going concern," and had not abandoned its franchise. That it 
was insolvent admits of no doubt, but that fact was not sufiicient to pre- , 
clude corporate creditors from resorting to the ordinary légal remédies 
for the enforcement of their demands. If the directors of the importing 
company had defended against the attachments on the ground that the 
corporation had become dissolved within the meaning of the Missouri 
statutes, and that the corporate assets by reason of such dissolution 
could not be attached in a strictly légal proceeding, the défense in my 
judgment could not hâve been maintained on the proof contained in 
this record. It lias never been held linder any local statute, so far as I 
am aware, that the mère insolvency of a corporation prevents a créditer 
who is aware of such insolvency from obtaining a valid lien upon its 
property by virtue of a writ of attachment, and such is not the gênerai 
rule of îaw in the absence of an express statute. I accordingly concluda 
that the attaching creditors including the bank are entitled to the fruits, 
of their superior diligence. . The bill is therefore dismissed. 
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Ex parte, KoëhlEr, Receiver, etc. 
{Oireuit Court, D. Oregon. April 4, 1887.) 

1, Eailhoad CoMPAKiBs— Interstate Cohmebcb — ^What is. 

The transportation of prop&ïty f rom one state to anotier îs Interstate com- 
merce, whether the carriers engagea in moving it, or thé vehicies on wliicli it 
is borne, cross thie line of the state or not. 

2. Bamb— "Inteestate Commbkcb Act"— What Cabbiéks Inc^tided — "ComMon 

Contbol"— "CoNTmuous Shiphent" — Càkbiagb in Own State. 

This act does not include or apply to ail carriers engaged in Interstate com- 
merce, but ùnly such as use a railway, or a railway and water-craft, "undey 
commOn control, management, or arrangement for a continuons carriage or 
shipnient" of property froiji one state tô another; nor does it apply to the 
carriage of property by rail whoUy within the state, although shippedfrom or 
destined to a place without the state, so tbat such place is not in a foreign 
country. 
S. Same — Case m Judoment. 

The Oregon Bailway & Navigation Company carries certain kinds of goods 
on its Bteaihers forth and back between ï'ortiand and San Francisco at spécial 
and reduced rates. The Oregon & Calif ornia Railway, under the manage- 
ment Of the petitioner, carriesthe same kinds of gooda forth and back be- 
tween Portland and Ashland, and way-stations in Oregon, at spécial and 
reduced ra:tes. The Oregon Pacific Railway Company carries the sàme kind 
of ^oods forth and back between certain points on the line of the Oregon & 
Califomia rpad and San Francisco via its railway from Albany to Taquina 
bay, and thénce by steamer, at reduced rates, and thereby competes with the 
Oregon & Calif ornia Railwaj and the Oregon Railway & Navigation Com- 
pany for business between said points and San Francisco. The Oregon Rail- 
way & Navigation Company and the receiver of the Oregon & Califomia 
Railway act mdependently, though concurrently, in making thèse reduced 
rates, but ho through bill of lading or freight receipt ia given, nor is either 
interested in or liable for the carriage of the goods beyond its own line of 
transportation. Held, that the Oregon & Califomia road and the steamers of 
the Oregon Railway & Navigation Company in the carriage of the gooda in 
question are not "used under any common control, management, or arrange- 
ment fora côntinuous carriage or shipment" thereof to and from San Fran- 
cisco, within the iutent and meaning of the act, and tbat the carriage and 
handiihg of said goods, so far as the receiver is concerned, ia performed 
whoUy within the state, and theref ore specially exempted by the terms of the 
act from its opération, provided the same are not directly shipped to or from 
a foreign country. 
{Sylldbut hy the Court.) 

Pétition for Instruction under the înterstate commerce act. 
John W. Whalley, for petitioner. 

Deady, J. The road of the Oregon & Califomia Railway Company 
is 400 miles in length, and lies wholly within this state, between Port- 
land and Ashland, near the southern boundary thereof. It is operated 
at présent by a receiver of this, court heretofore appointed on the ap- 
plication of the plaintiif, in the pending suit of Harrison v. Oregon tfc 
0. Ry. Co., to enforce the lien of a mortgage thereon. . On March 30, 
1887, the receiver, Mr. Richard Koehler, filed a pétition in this court, 
asking for instructiori whether the Oregon & Califomia road is within 
the purview of the interstate commerce act lately passed by congress, 
when engaged in carrying freight destined to or coming from a point 
or place without the state, under the circumstances herein stated. 
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It appears from the pétition that the receiver, actîng under the in- 
struction of this court heretofore given, (^Ex parte KoeMer, 25 Fed. Rep. 
73,) has been and nowis çarrying wheat and other agricultural produets 
of the State, destined to Sah' Francisco, from certain points along the line 
of the Oregon & California road where there is competition'with the Ore- 
gon Pacific Railway Comjiany, at spécial and lower rates than if destined 
for Portland only; that such prpducts are taken from Portland to San 
Francisco, at a spécial rate,, on the steamers of the Oregon Railway & 
Navigation Company; that said steamers also carry gopds at spécial 
rates on their return trips from San Francisco to Portland, destined to 
the ppipts\aforesaid aJong the liné of the Oregon &. California road, con- 
sisting of the produets of California, China, the Hawaiian islands, and 
thé, Central and South American statë^^ which goods are carried from 
Portland, on the Oregon & California road, to the places of their destina- 
tion at spécial and lower rates than those charged for goods shipped 
,iTOtti Portland for other and nonTcompeting points on said road; that the 
Oregon Pacific Railway Compa,ny is operating a line of railway from 
Albany to Yaquina bay, Oregon, in conjunction with a line of steamers 
between the latter place and San Francisco, and is avowedly carr^ing 
and oâering to carry freight to and from San Francisco, and portions of 
the country traversed by the road of the Oregon & California Company, 
at cost, and that, unless the receiver isallowed to make a spécial rate for 
freight between the points on the Oregon & California road subject to this 
compétition and San Francisco, said road will not be able to retain its 
shareof this business; andthat, although the Oregon Railway & Naviga- 
tion Company and the receiver of the Oregon & California road, in making 
spécial rates as aforesaid,'pu.rpbse to obtain, each for itself, the carriage 
of gopds which otherwise tiaey. might lose, yet there is no agreement or 
guaranty between them orl the subjeçt, nor is such freight ever shipped 
on a thfôugh bill of ladiiûg,' or the one farty in any way liable for the 
default or^ miscarriage of the other in respect thereto, but each for it- 
self carries the same over its own route,— it being represented to and 
understood by the shippers that, if they seud such goods by thèse lines 
of transportation, they will be carried over each at a certain redueed 
rate; and that, the Oregon & Galifoi-nià road and the Oregon Railway & 
Navigation steamers "are not under an3' 'comraon control, management, 
or arrangement for a continuons carriage or shipment,' in any manner," 
unless the facts herein statéd make them so, and on this point the re- 
ceiver prays the ad vice and direction of the court. 

The first section of the act reads as'follows: 

"That the provisions of this act shall àpply to any «ommon carrier or car- 
riers engaged in the transportation of passengers or propetty whollp ly rail- 
road, or partly by railroad and partly hy water when ioth are used, under 
a common oqntrol, management, or arrangement, for a continuous carriage 
or shipment, from one state or territory of the Unitécf, States, or the Distriç.t 
of Columbia, tp any other statè or territOry of the United 'States, or the Dis^ 
triet of Columbia, or from any place in the United States to an adjacent 
foreign country, or from any place in the United States, through a forei^n 
country, to any other place in the United States, and also to the transporta- 
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tion iii like manner of property shipped from any plafte in the United States 
to a foreign country, and carrled from such place to a port of transhipment, 
or shipped from a foreign country to any place in the United States, and car- 
ried to such place from a port of entry either in the United States or an adja- 
cent foreign country : provided, however, thàt the provisions of this act shall 
not apply to the transportation of passengers or property, or to the receiving, 
delinering, storage, or handling of property, wholly within one state, and 
not shipped to or from a foreign country from or to any state or territory 
as aforesaid. The term ' railroad,' as used in this act, shall include ail bridges 
and ferries used or operated in connection with any railroad, and also ail the 
roâd in use by any corporatioii operating a railroad, whether owned or oper- 
ated under a contract, agreement, or lease; and the tetm 'transportation' 
shall include ail instrumentalities of shipment or carnage. Ail charges made 
for any service rendered or to be rendered in the transportation of passengers 
or property as aforesaid, or in connection therewith, or for the receiving, de- 
livering, storage, or handling of such property, shall be reasonable and just; 
and every unjust and unreasonable charge for such service is prohibited and 
declared to be unlawful." 

There is no doubt that this railway and thèse steamers are engaged in 
interstate conimeroe in the carriage of thèse goods under the circum- 
stances stated. Any carriage of goods which crosses a state Une is inter- 
state commerce; and the fact that transportation from one state to an- 
other is accomplished in whole or in part through the ageucy of inde- 
pendent and unrelated carriers up to and from the state line, does not 
afFect the character of the transaction in this respect. For, whenever an 
article destined to a place without the state is shipped or started there- 
for, it becomes the subject bf interstate commerce, and the carriers em- 
ployed in the transportation thereof, although neither of them may pass 
from one state to the other, are subject, as instruments of such com- 
merce, to national législation and control. The Dânid BaM, 10 Wall. 
564; Hall v. De Cuir, 95 U. S. 485; Wabash, etc., Ry. Co. v. lUinois, 118 
U. S. 572, 7 Sup. et. Rep. 4; Ex parie Koéhler, 25 Fed. Rep. 76. 

But the interstate commerce act does not include or apply to ail the 
instrumentalities or agencies used or engaged in interstate commerce. It 
does not include any water-craft unless it is used iti connection with a 
railway, "under a common control, management, or arrangement, for a 
continuons carriage or shipment" from one state or territory of the United 
States to another, or to or from sUch state or territory from or to a for- 
eign country. Nor does it include the carriage or handling of propertj', 
by rail or otherwise, when such carriage and handling is performed 
wholly within a state, unless the same is directly shipped to or from a 
foreign country from or to such state. 

The mère fact that a railway wholly within a state and a vessel run- 
ning between said state and another meèt at a point within the railway 
state, and thus form a continuous line of transportation between the two 
States, by the one taking up the goods delivered by the other at its ter- 
minus, and carrying them thence to their destination, does not bring the 
carriers who so use th e railway and steamer within the act. So long as the 
railway and steamer are each operated under a separate and distinct 
control, ma^ring its own rates, and only liable for the carriage and safe 
delivery of the goods at the end of its own route, the act does not apply 
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tô the transaction. Tb mâke thesè carriers subject to the ftct', the rail- 
way and Vessel must, ag therein çrovided, be operated or used under a 
"çommon control,"— ^a qo'ntfol t<5 which each is alikë Stibject, and by 
wbich rates are prescribed ànd bills of lading given for the carriage of 
goods over both routes as one. 

On this apparently plain exposition of the act, the rail way of the 
Oregon & California Company and the steamers of the Oregon Eaiiway 
& Navigation Company are not "used under a common control, manage- 
ment, or arrangement" in this respect, and therefqre are not subject to 
the. act, although engaged in interstate commerce. Each carrier makes 
its own rate, and.undertakesfor the carriage and delivery of goods not 
otherwise than over its own route. The fact that both are interested in 
maintaining the traffic between Oregon and California over this route and 
by this meanè, so as to seeure it against the compétition of the Oregon 
Pacific, is not material. Each is iat liberty, as far as the other is con- 
cerned, to raise or further reduce its rates to-morrow if the exigeucies of 
, the trafËc permit or require it. The présent rate is not the resuit of any 
"arrangement" between the two carriers "for a continuons carriage or 
shipment" from Oregon to San Francisco, and vice versa, but only an in- 
dependent, though concurrent, réduction of rates by each over its own 
route, for the purpose of retaining the traffic thereon against the compé- 
tition of a rival route. 

The questions involved in this inquiry arise on the first section of the 
act. Taking its several clauses together, my impression is that no car- 
rier is within its opération unless he is engaged. in interstate commerce 
by means of a railway or railway and water-craft under one "control, 
management, or arrangement," and that by such means or instrumental- 
ities he does actually and continuously carry goods from within to with- 
out the state, or from without to within the same. He may form a liuk 
in a line of interstate commerce; but, if his relation to such commerce 
or interest in or liability for the carriage thereof does not extend beyond 
the line of the state, he is not within the act. 

The receiver is therefore instructed that he is at liberty, so far as the 
act is concerned, to make spécial rates for the carriage of goods from or 
to points on the line of his road for the purpose of obtaining or retain- 
ing business therefor against other carriers competing for the same. But 
this direction does not apply to goods shipped direcdy to or from a for- 
eign country over the line of the Oregon & California road. 
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EwABT Manuf'g Co. V. MoLiNE MALLEABLE Iron Co. and others. 
(Cireuit Court, iT. JD. Mnois. March 21, 1887.) 

1. Patbhts fob Ikvkntions— ^ovbl Dbticb — Impbotbmbnt in Drive Chains. 

Letters patent were granted October 16, 1877, to one William B. Ewart, for 

an improvement in drive chains, fhe obiect of the same beine to improve the 

construction of the link described in letters patent No. 154,595, previously 

franted to said Ewart on Sepcember 1, 1874, and reissued April 20, 1876. 
he improvement consisted in casting the link with a hook in permanent 
form, and aiso in casting a small projection upon the hook which might be 
turned down around the end of the link for a f astening. Before the applica- 
tion was made for the patent in question, other patents were granted for cast 
links, and the mode of casting a projection upon the hook failed to show ^ 
novel dcvice. Eeld, that a biil to restrain an infringement of said patent 
must be dismissed. 
S. Samb— Nbw Prooess. 

Said patent could net be sustained as a patent for a new process of manu- 
facture, as it in no manner described any process for the same. 

In Bquity, 

Offidd, Towle & Phdpa, {B. F. Thurg/Um, of counsel,) for complainants. 

Wed & Bond, for défendants. 

Blodgett, J. This is a bill for an accoanting and înjunction by rea- 
spn of the alleged infringement of a patent granted October 16, 1877, to 
WiUiam B. Ewart, for "an improvement in drive-chains." The pat- 
entée says: 

"The object of my invention is to improve the construction of the link de- 
scribed in letters patent No. 154,595, granted to me September 1, 1874, and 
reissued April 20, 1875. The invention (that is, as I undersiand, the inven- 
tion of the patent now in question) consista in casting the link with a hoOk 
in permanent form, and also in casting a small projection upon the hook which 
may be turned down around the end of the link for a f astening. In construct- 
ing the link described in my patent of September 1, 1874, 1 make the pièce 
intended for the hook angular in form, and then bend the end of this pièce 
down, to give the hook the proper form, after casting the links. This bending 
of the hook after casting, however, weakens it, and I bave found, after ex- 
periment, that I can cast the link with the hook in permanent form, as shown 
in the drawings, so that no change is made in the form of the link after the 
link leaves the mould. As an additional précaution, there may be cast upon the 
end of the hook a small projection, of soft métal, which may be turned down 
around the end of the link, clasped by the hook, so as to prevent the links 
from being detached. The use of this device is optioUal, however, for with- 
out it thé attachinent of the links is sufiSciently secure for ordinary purposés. 
If desired, iihe hook of the link may be cast upon a chill by the introduction 
into the mould of the metalliccore. In making the link and hook as described 
I secure certain valuable results. By casting the hook in permanent form 
the cost of manufacture is reduced, by saving the labor and time expended in 
bending, and the waste occasioned by breakage. The links may also be made 
of métal which will not admit of bending, and the inner surface of the hook 
may be cast upon a chill, so as to secure a perîéctly fltting joint and a hard- 
wearing surface. The hook niay also be cast with ribs, so as to brace it against 
stretching, which js the principal objection to the use of chains for transporfc- 
ing power. The ribs on the hook also serve to guide the chain upon the 
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wheels, the sprockets of which may be made to wear entirely between thèse 
ribs." , • 

The patent con tains three claims: 

"(1) A lihk for drive-ehailis, having a central opening toreteeive the sprock- 
ets or teeth o£ the drive- wheels, provided with an open hook cast thereon, 
aiid adapted to bé coupled toi'ûf. uhcoupled from other c'ehtrally-open links 
withoi^t bending the hook, subâtàntially as described. (2) The hook, B, pro- 
vided, witJ^ ribs, &&, subst^ntialiyaâ and for the purposes set forth. (3) A 
sprocket'link for drive-cliains> constructed with an opea hook, B, on one end 
bar, anda small supplementary strip of soft métal, c, attached to the hook, so 
thàt it iriaybe bent down across the opening of the" latter in coupling links 
together, substantially as described." 

The défenses interposed are (ï) that the patent is void for want of 
novelty; and (2) that the défendant does not in fringé. 

As I understand this patent, stripped of the somewhat vague and mis- 
leading terms in which it is described and its deîvices claimed, it is 
nothing more nor less than for a link of a sprocket-chaih cast with the 
hook in the form in which it is to be used, with ribs upon the hook por- 
tion of the link to strengthen the hook, and a small proj'ection cast upbn 
the end of the hoot which mày be bent or tumed down so as to prevënt 
the links from separating when turned or thrown into any position by 
the use of the chg.in. It would hardly seem necçssary to introduce 
proof to iestàBlish the fact that thète was nothing héw in casting thé link 
of the ch^in, if yo'u could castit'So as to upite or articulate the links to- 
gether for a working purposfe aftér'it Tiâd been cast in rigid form. " Once 
given a mode of uniting thèse links by any method so as to make a' work- 
ing chaiqi' yqù haVe ribthing morô rior less tban a séries of cast-iron links 
and hooks, càpafcle of béing uiiitéd into a drive-chiain by simply bring- 
ing the links j^nd hooks into such a ppsition that they can be articulated 
or united. , , ; , i 

- In the Anderson patent, granted May 2, 1865, a cast link is shown, 
but it is stated they are tb be hiade of malléable iroii, so that the hooks 
may be cast partly in form, and afterwards bent so as to completely 
grasp the ehd bars of the links: and in the Ewair't patent of September 
1, 1874, of which the patent now uhder considération is said to be an 
improvement, it is stated that the links "never need to be bent, riveted, 
or altered, after they are made. If the links are made of malléable 
métal, the ends of their hooks will be properly bent after casting the 
links." In the Le Valley patent of August, 1876, application for which 
wâs filed December 3, 1874, a cast link is shown.^ So that upqn the 
question of novelty it was certainly not new to cast a link for a si^focket- 
chain in permanent, or substantially permanent, form at the time this 
patent was applied for. Some of the hooks shown being cast of malléa- 
ble iron, were partly.turned or bent 'down so as to gripe the end bar 
more securëly after articulation had been effected; and the proof in this 
case shows that this cOmplainant, in constructing sprocket-chains uhder 
the patent now in question, slightly closes the throat of the hook after 
the links aie articulated, so as to prevent their ready séparation without 
thé application of some force. 
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As a patent for a casting by a new process of manufacture, certainly 
chis patent in no rnanner describes a process by which the casting is 
made, and must be held void as a process patent for a new article of 
manufacture for want of spécifications as to the process. The casting of 
ribs» or some additional material, upon the hooks,;for the purpose of 
making them stronger, is certainly not a patentable device. It is simply 
nothing more than the addition of more material in a partieular form, 
or in the fonn of ribs, for. the purpose of giving additional strength to 
the hook,— à device as old, perhapa, as the hooks to the old-fashioned 
chain. i . 

The :projp(ptions of soft métal çovered by the second claim inight well 
be disposed of in the same manner. It is nothiiig more than to leave a 
portion of the hook attenuated or drawn out so that it will readily bend 
undfer pressure; or, by the application of the hammer, to close up the 
hook and, prevent the rétraction ôf the links. It Beems to me, there- 
fore, thàtïrom ho point of'^iew which has been suggésted cain this pat- 
ent be sustained as a new invention. It was old to cast even links'for 
sprocket^wli'èelâ; but, if it had not beén old to do tbis, it .was old to make 
castings of cast iron or malléable iron, light and small like thèse, «nd 
which, when as small as thèse links are, were slightly flexible, aûd 
could be be^t with care itito various forma, especiaUy if the hook was 
subjected to the process ofannealing. 

The bill istherefoiédismissed for want of equity. 
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(OireuU Court, N< D. Blinoi». March 21. 1887.) 

. Patents fob Intentions — New Device -^Impeovbments in CHAiN^L'mKB. 
Letters patent were granted to one Sylvanus Locke, February 28, 1875, for 
■ an improvement in cbain-links and chams, being a metbod of constructing a 
chain Wlth links détachable from the adjoinlng {inks, ànd so arranged that 
the links, when turned into working position, could not become disengaged 
The device eflected an articulation of the links by thrusting an end'bar with 
a forward mbvement into the jàws of a hook, when the links, beinj; tûmçd 
backwàrdi became safely linited for working purposes. The jirobf showed 
that a patent Was previously granted to one Ewart for a 8imU^;de:vice, but 
the articulation was accoflapllabed by a sidewise movement. He^, on a bill 
flled to restrain infringement, that the device described in the L6cke patent 
was new in art, and said ^latént Was not def eated by the prior Ewart jtatent, 
althougb its scope was liiuited by the prior state of the art as shown by Baid 
Ewart. 

, Same— Improvement in Chain-Links— Inpeingembnt. , , 

Tbe manufacture of links with the use of an end-bar arrangea to enter the 
thrwat of a hook by a forward movement, the links being slightly fastened to- 
gether by bending down the point of the hook so as to narrow the throat ot 
the Same, the links admitting a severance by a small amount^ efforce, is to- 
aUinteiits such a use of the characteristics of the said tiocké jiatéat as will 
bèideemed an infringement of the same. 
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In Equity. 

C^Md, Toivle & Phelps, {B. F. Thwston, of counsel,) for complaînants. 

West <& Bond, for défendants. 

Blodgett, J. This is a bill în equity for an injunction and account- 
ing, by reason of the alleged infringement of a patent granted February 
23, 1875, to SylVanus Locke fôt ''an improvement in chain-links and 
chains;" the spécial utility bf the link consisting in its adaptation to the 
formation of what are known ais sproeket or drive chains. The patentée 
States the object and scope of the device in his spécifications as follows: 

"This îiiyéïition relates to à mèth<)d of constructing aehain: with links, each 
Indlviduaily détachable from its ad joining links when brought to a certain 
relative position thereto. The object of this improvement is to construet a 
chain with links détachable atany point, 80 that when desired the chain can 
be divided at any part of its length. This is particularly useful for endiess 
chains employed for transmitting motion, as the reel-chains of harvesters, 
etc." . 

The distinguishing feature of this patent is an ,open hook on a link 
wbich perinits the end-bar of another link to enter the throat of the hook 
when the links aire placed face- to face, and with smch arrangement of 
parts that whea the links are tumed into theirworking position, the 
end-bar embraced in the hook cannot back ont from its engagement with 
the hook; thus, by connecting.togetbà: a séries oftiiese links, making a 
drive-chain or sprocket-chain, each link of which is removable either for 
the purpose of shortening the chain, or taking ont a worn or defective 
link, or for adding links so-as to increase the length of the chain when 
necessary. It also allows the manufactured links to be assembled or put 
together by the purchaser or user, without the aid of skiUed workmen. 
Inftingémènt is charged only asitô the first clainl, which is as follows: 
"(1) A chain-link, having its end-bars eccentric to the side-bars reversely 
to each other, one of said end-bars being provided with a hook, substan- 
tially as and for the purpose specified." The défenses interposed are: 
(1) That the patent is void for want of novelty in the device. (2) Non- 
ihtringenaent. 

iJiThè. pnopf shows tliat liiocfeej-ïras not the first 'to make a reniovable 
3ink for a drive-chain. ÔnSeptember 1, 1874, apatent was issued to 
."|Vl', J). Ewàrt fpr a rèmoVable 'lii^k in this class of :çhàiiis, but he eff'ected 
she articulation of his links, byïftiside movement by which an end-bar 
jwds causedto enter the throat of the hook when th« links were placed 
'^Jà èetWin );elâtion to eaçh'o'fhei'. After the articùlaîion had been ef- 
ieoted, that is, after the end-bar had been placed within the grasp of the 
'hô*)kv thé link was ttirnéd bftck întô a workihg^ position, and the links 
thus joined could not be separated while in a working position, or with- 
,p,ijt .Ijurijing them backV.iiito jtlîe . position in wÈiéh: they were united. 
IJoofce's- device permitstiie end-bar :of the link to-enter the hook by an 
;<Ai|çîW^isb movement'of the link'When the links are bfpught pearly face to 
ifjaçè;; and wten the links are turned into. a workiflg. position, tjiè ends 
of the side-bars of the two links thus united abut âgadnst eadi other so 
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as to prèvent the end-bar from liacHng out or diseonnecting itself from 
the grasp of tbe hook. Both the Ewart patent of 1874, and the Ijocke 
patent -now under considération, show removable links, but the Ewa,rt 
link was articulated with the hook by a sidewise movement, while the 
Locke device effected the articulation by thrusting the end-bar by a for- 
ward movement into the jaws of the hook, when the link being turned 
backward beeame at once safely united for ail working purposes. Ew- 
art's being the only device for a removable link shown by the proof to 
bave preoeded the Locke patent, I am of opinion that the mode of ar- 
ticnlating the link shown by Locke was new in the art, although Ewart 
had shown a mode of making a removable link by which a safe articula- 
tion was obtained by a différent arrangement of parts. I am, therefore, 
of opinion thàt the Ewart patent does not anticipate or defeat the Locke 
patent, and therefore that the Locke patent is not void for want of nov- 
elty, although its scope is limited by the prior state of the art as shown 
by Ewar,t. 

As to the question of infringement, the proof shows that the défend- 
ants manufacture and sell a sprocket or drive chain, constructed of sep- 
arate links articulated together by means of hooks and end-bars, the end- 
bar being so arrangea that it enters the throat of the hook by a forward 
movement or motion, and with such an arrangement of parts that when 
the links so united are turned; into a working position the side-bars of 
the two links abut or strike against each other in such manner as to pré- 
vent the links from baeking.out of the hook. The throat on defendant's 
hook is also slightly closed, evidently by a blow or pressure after the 
articulation isaccomplished, so that the links wiU not separate in any 
ordinary position in which the chains or links may be thrown in relation 
to each other. Notwithstanding this partial closiug of the throat pf the 
hook to prevent the link fronl dropping out of the connection, it ig still 
évident that ail the essentiaj principles of a removable link are embo(jlied 
in the defendant's link. A small amount of force will evidently drive 
the end-bar out of the throat of defendant's hook whenever it is dèsir^ 
able to dlb sô for the purpose of inserting a new liiik, or otherwise separat- 
ing the links. Indeed, the proof shows that the défendant instructsthe 
purchasers of its links how to uncouple them after they bave been once 
brought together, and the hook cloëed for working purposes, and shows 
that only a comparatively slight amount of force is nécessary, when the 
links are in a proper position, to separate the link from the hook. 

The défendant insists that Locke is confined by his spécifications and 
claims to a link so constructed that the end-bars shall be in planes ec- 
centric to the side-bars, arid claims that in defendant's links this feature 
is not shown. As already stated, the feature of the Locke patent is euch 
an arrangranent. of parts that when the links are joined and turned into 
working position, the side-bars of the two links will be in the same plane, 
and théir ends abut agàinst each other so as to effectually prevent the 
end-bar from eseaping from the grip of the hook. Defendant's side-bars 
and end-bars are not thrown out of their respective planes to the sarde 
extent or degree as is shown in Locke's patent, but the same effect is 
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produced by a bulge or cam upon the end of defendant's side-bais 
which abut against the end-bars of the link with which it 18 articu- 
lated by the hook, so as to prodaoe precisely the same resuit Avhich is 
shown by the abutting side-bars of the Locke patent. This bulge, or 
cam, upon the defendant's sidë and end bars performs the same function, 
and ptoduces the same resuit, as that produced by thè Locke side-bars, 
and no other; that is, it keeps the énd-bar from baeking out, or being 
released from the hook, and holds the link in place when in working 
position, and at the same time allows the links to be sépara ted by turn- 
ing them face to face. Thè only différence, then, between the defendant's 
link and that of Locke is that the défendant, after Connecting bis links 
together, slightJy fastens them by bending the point bf the hook down 
so as to narrowthe throat or opening of the hook. Itisstill to ail intents 
and purposes a removable link, and embodies ail the characteristics and 
apparently useful features of the links shown in the Locke patent. 

A decree may be entered finding that the défendant infringes, and re- 
ferring thë'matter to a master toinquire as to damages. 



The/Lizzié E. 

SWEENY »; TlÏE LiZZIB E. 

(CHreuit Court, B. D, Louisiana. Marcb 16, 1887.) 

1. Whabfagk— Impwed Contbact. 

NoJmplied contract to pay wharf a|:e dues reaults from a vessers making 
fâst àt a place ou the banks of the Mississippi river where no prohibition to 
land exists, and where no facilities whatever are f urnished for securing ves- 
sel or, Jaading gôods. 
3. Same— Municipal Coepobation. 

The city of New Orléans cannot by ordinance exact wharfajre dues from 
vèssels landing or making f ast to the oatture of the Mississippi river in front 
of the city, at places where no artificiial facilities whatever are f urnished. 

In Admirai ty., Libel for wharfage dues, 
i Appeal from district court. 

r. Af. .Giîi, for libelant and appellee. 
: Fergus Kërnan, îoi claimant and appellant. 

iPahdee, J. The libelant allèges that he is the lèssee of the levée, 
landings, and wharves in the Sixth and Seventh districts of the city of 
New Orléans; that the levée and laâding dues arefixed for each steam- 
boat by the ordinances of the said city at one dollar per day ; that the 
steam-boat Lizzie E. made fast in front of and to the levée and landings of 
which libelant is lessee, on November 3, 1885, and so remained up to 
December9th, making 37;days at one dollar per day; that the use of 
the said levée and landings was and is necessary for the protection and 
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safety df tbe saîd yessel ; that no part bas been paîd, but tbe vrbole is 
due, etc. 

The claimant answers, denying^that libelant bas a valid contract of 
lease with tbe city of New Orléans; and, further, "tbat elaimant's vessel 
was not made fast to any wharf ot landing lea,sed or controlled by libel- 
ant, but was made fast to a log on tbe bank in tbe batture owned by a 
private citizen, and was so made fast by tbe permission of said owner; 
that no part of said vessel, at tbe tinie of filing tbe libel herein, rested 
or toucbed upon tbe banks of tbe river, but was made fast by an anchor 
in thé bed of tbe river, said ancbor being connected with thestem of 
tbe vessel, and by another anebor on sbore attacbed to ber bow with a 
chain passing under tbe log, as alleged above." 

Tbe évidence shows tbat libelant is tbe recognized assignée of tbe lessee 
of tbe landings of tbe Sixtb and SeVenth districts oi.the city of New Or- 
léans;; that by brdinance of the said city (Jewell City Ord. 609) it is pro- 
vided that twhere there are neither wharves nor piers, but merely tbe levée 
with suitable conveniences for making: fast, the charge shaU be for ateam- 
boats one dollar per day; tbat tbe libelant bas provided, along tbe 6att«re 
wbere the Lizzie E. was located, mooring posts at about every 300 feet, 
at which steam-boats can, make fast when tbe river is not too high nor 
too low; tbat the Liz?ie B. was tied up aA a point about balf way between 
two of said mooring posts, wbere there were no conveniences for making 
fast, and none nearer than; 150 feet; that wbere tbe Lizzie E. was made 
fest, nor any wbere near. were there any facilities for landing goods ; that 
from the nature of the batture, it being a making batture, and therefore 
ehoal, it is not practicable to make any useful wharves; and- that there 
was a bulk-head along the levée, but that was built to protect the levée, 
and, with the levée, furnisbed no facilities for landing either boats or 
goods. 

The libelant contends that as tbe banks and batture of the river within 
the limits of tbe city of New Orléans are in tbe exclusive control of tbe 
city for tbe benefit of commerce, and as the city bas provided a charge 
for landing at such places as bave suitable conveniences for making fast, 
altbough there are neither wharves nor piers, and as the libelant is the 
lessee of the city, and bas mooring posts set along tbe batture, and as the 
Lizzie E. made fast to the shore of tbe river near, altbough not at one 
of his posti, but might bave made fast to one of bis posts if ber master 
had desired, therefore the libelant can recover at the rate fixed in the 
city ordinance. 

It may be conceded that wbere a town is situated on a river like the 
Mississippi, that such city or town may construct and own wharves and 
piers and landing places, for the use of which reasonable charges may 
be enforced. Pocket Oo. v. St. Louis, 100 U. S. 423; Vichburgv. Tobin, 
Id. 430; Pacte Go. v. Keohuk, 96 XJ. S. 80. And a municipality sittt- 
ated on such a river may prohibit tbe use for landing or mooring pur- 
poses of the banks of the river at any other place than wbere such 
wharves or landings are constructed. Pocket Co. v. Catlettsburg, 105 U. 
S. 559. 
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■ fîutîtîiei Questions presentedin this case kre: (I) Does an împlîed 
contract to pay Avharfage dues resuit from a vessel's making fast at a 
plaèe on the banks of the Mississippï river where no prohibition to land 
existe, and where no facilities whatever are fumished foi- landing vessels 
or goods? (2) Can the city of NewiOrleàns, by ordinance, exact wharf- 
age dues from vessels landing or making fast to the batture of the Missis- 
sippi river in front of the city, at places where no artificial facilities 
whàtever are fumished? 

"The use of the banks ôf navigable rivers or streams is public. Ac* 
cordingly, every one bas a right freely to bring bis vessels to land there; 
to make fast the same to the trees which are there plan ted," etc. Rev. 
Civil Code La. art. 455. Seeenabling act providing for admission of 
Louisianâ, (2 St. at Large, 641.) 

• From this it is clear that no iraplied contract to pay ^wharfage dues re- 
sùlted from the landing or niaking fast of the Lizzie E. Without an ex- 
press or implied contract,: the maritime lien does not arise in this case. 
A city ordinance exacting dues as^harfage dues for landing vessels, 
where no fiicilities for landing eiiher vessels or goods are furnished, is 
practically nothing but an ordinance levying a tax or charge for landing, 
and such taxf is probably a tonnage tax, which cannotbelaid without the 
consent of CQ,tigress. See Oannoti V. New Orléans, 20 Wall. 577; Pocket 
Go. V. EeakUk,- 95 TJi Si 89. A chatge for wharfage for that which is 
nota wharf j but merely the natural'arid unimproved shore of a navi- 
gable riverj Mil not be maintained. ' Packet Cb. v. Keokuk^ smirra; Shreve- 
poft v.GxMlAne, 3? Là; Ann. 562. Nor will a charge for wharfage in 
favor of a corporation be maintained arid enforced, unless it âppears from 
thé évidence that it rests on services rend ered by the corporation to ves- 
sels or boats by means of wharvœ or' wharfage facilities provided and 
maintained at the expense of the corporation, and by means of which 
thé loadihg arid unloading of boats^ or vessels is materially and speciâlly 
beneiited. ' Id; The Lizzie E. inight haVe used some of the mooring 
poste planted or owned by libelant, but she was nbt bound to. 

A decréé WiU be entered dismissing the libel, witb costs of both courts. 

Rehearing ref uséd May 11, 1887. 



The Furnessia.' 
; Smith ». The Fuenessia. ': 
■ (District CouH, W- B. Iteui tork. April le, 181^.) 

MASTBR and ËIbETANT — NEGMGBNOB-^J'ELLOW-SBBVANTr-BOATBWAnî AHD 

■ Libelant, à stevèdore, was employed by the ship-owriër'toassist in loading- 

, a 'siessèl/ Whîle bo engagçd, be wasinjuredi by;tbe,falling: ijpon him of lum- 

1 î)er ot)t pf a sling. Tbpihoatswain of tbp, y^sçel, was in charge of the steam- 

' Eeported by Edward G. Benediot, Esq., of the New York bar. 



THE WISOONaiN. 879 

■winch by •wliîch the tîmber was handled. Beld that, even îf the accident oc- 
curred bythe boatswain's négligence, libôlaiitççiukl iiot recover, as, ùnder 
the circumstanceB of their hiring, he and thë boàtS'tirain #ere fell-ow-serv^nts. 

In Admiralty,. 

JbftnJ. ^Hcti, for libelant. 

iZïM, FïnjT <fc iSAowdj/, tbr claitnant. 

Benedict, J. Asstiming that trhat caused the timber to fall out of 
the sling, and upon the libejant, engaged at thé titrie in stowing the tim- 
ber in ttèlïold, was négligence on the part of thé bcfatswain of the ship, 
"Who for thë moment waa in charge of the steam-winch by which the tim- 
ber was lowèred to the hold, still the libelant canùot recover. The op- 
«ilation in hand was loading the ship with the lumber. The libelaùt was 
a Btevedoré, èbgaged in the loading. He was sdectéd by the bosssteve- 
dore to wdrk as stevedore, but paid for his work by the ship's owner. 
The ship was not loaded under a contract, bat by men employed by the 
ship to dp tHiè work required . The boats wain was employed by the ship , 
imd his dutiés were thosô of a boatswain on a, ship. While hoiâtirig in 
,'«argo, the steam-winch waâ run by the ship^s crew, and not by the steve- 
dore's men, and the boatswain who was managing thé Winch at the time 
of thé accident was not subject to the direction! of the stevedote, but was 
orie of the, ship's crew. Nevertheless he and the libelant wèfe fellow- 
sëtvants, for they were en^ged in à ^ngle opération, aiid each employed 
%y thé rtiip's owner to pçrform the same. ZT^ ÏÏaroM/21 Mdrlïep. 
429. Eeiûg engaged with the boatswain in a common undërtakiiig, he 
«annot recover fdr damages rfisdltihg to him from the négligence of the 
T)ôatsWaiû. #hile 80 engaged. ' 

The libel miist be dismissed. , * 



The Wïsconsin.* 



; CtisHiNG and others ». The Wisoonsik. 

(IhXnci CoMrt, if. i>. jr«M For*. May 6, 1887.) !'.,,' 

i&U'y.kSSa — RDDDEB1.ES8 VbBSBI. — SebTICBS — RiSK — DotTBTFDt "WÏÇiy'ISBBB — 

. Àwisi).-" ' ■'''■■■■ 

The steam-ship W. went ashoré, and got off with th« loss of her rudderi. ' 8he 
approaqhed clqse tp the harbor of New Yprk, moving backward, whe;! she 
was met and taken into the rtàrbor by the steam-Èhip N. The W.vl'àiï âouDd 
and staunch, and in no especial danger, but the weather was doubtful> àiili 
her master desired to be in the harbor before the fall of night, in view of her 
disabled condition. Thelf.-incuriedljttterisk. Her value was $45()»000, The 
■vukm of the , W,, her carg$>, and . f reighit, was; ,|,§%;334,3î. ^«W ,Wt tiOOO 
Balvàgé should be allôwea[! ' 

•Reported by Edward G. Benedict, Bsq., of the New York bar. 
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lil Adûiîralty. 

WHcoXy A-dam éMaotçlm,. % libelant. 

Nash & Kingsford, for claimant. 

Benedict, J. It is not disputed that a salvage service was rendered 
to the steam-ship Wisconsin by the steaniTship Nevada, on the occasion 
wlien the Wisconsin, having been ashore and been gotten off, was as- 
sisted by tbe Nevada into Jjhe port of New York. The Wisconsin, at 
the time the services were undertaken, was near the buoy oflf Fii;e island, 
moving agl^rn by the power p|f .Jieji; gcrew, aided by her sails, towards th.e 
harbor of New York. She was in distress, having lost her rudder, but, 
aside fromtbe bss of her rud(|er, she was sound.and staunch. Qhe 
had been in copimunication wî|;h her; agents in New York by telpgrapb, 
and was at thejàme awaiting and expecting the çoming of a tug in ac- 
cordance with her telegràpi. The weather was good. She had seypral 
times been pffejed aspi^tanpe, and had declined it, when the steam-ship 
Nevada, a stëanaer of the same Une,' pppeared, bound eut from Ne^Yprk. 
The Nçvada was requested to ,tjim,back and aid'tosteer the Wisconsin 
into port. ; ghe ponsented, at pônjerisk of rendering her supply of coal 
short for liçr ypyage, and, by meàps of hawsers attaçhed to the stem of 
the Wisconsin durii^g some geven lipvirs, she controÛéd the course pf the 
Wisconsin^, so that she. oanae safely to anchor in the lower bay. The 
iServieewas fl,ttende4:Tïîitlf little rialç or extra labor.. The Wisconsin was 
at the time in no great péril. She could anchor, and was justifled in 
expecting to be taken in by the tug that bad been sent for. She was, 
moreover, at the very mouth o^ thje harbor of New Yotk. Doubtless the 
sole reasoii why the master of the Wisconsin desired the assistance oif the 
Nevada was the fear that the expected tug would not reach him in time 
to enable him to get into port before nightfall, and the steam-ship would 
be thus compelled to spend the night outside. Rudderless as the Wis- 
sonsin was, with the outlook of the weatherdoubtful, her master evidently 
thought it the more prudent co^irse to get inside before nightfall, by the 
aid of the Nevada, rather than wait longer for the expected tugs. 

The value of the Wiscorisihj her cargo and freight, was $505,234.37. 
The value of the Nevada was $450,000. On her arrivai out, the crank- 
shaft of the Nevada was found to be cracked, but tKe évidence is not 
sufBcient to warrant a finding that the crack in the shaft occurred during 
the rendition df the Salvage service in question. 

Taking ail the circumstances into considération, I am of the opinion 
that $4 ,000 will be a proper salvage compensation for the services rendered 
by the Nevada on the occasion in question. The apportionment of this 
;8um among those ehtitled to share it is left till the entry of the final 
decree. 

ïUnderwritersweré.tljerealpartîesInînterest in theabovesnlt. Thepointas tothe 
ownership of the two V'essels was intentionally not roised apon th^ trial. — [Rep. 
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Wooi-F V. Chisolm and others. 
(Circuit Court, 8. D. New York. May 37, 1887.) 

Ebmotai. 01! Causes— Practicb— Pétition— Time pob FUiiSG. 

tTiider the act ol congress of March 3, 1887, whjch restricts thé right of re- 
moVal of an action from a state court to the United States circuit court, as it 
then exiSted, à défendant must file his pétition within the time in which, by 
the laws bf the ata,te or the rules of the state court, he ig required to file his 

\ oïlgîn'^i ^nstrer or plea, and not withi» the time when he is required or may 

' elèçjtjtofilôanamendçdanswer. 

On Motion to Remand. At law. 
yen Thiaer & Taylor, for plaintiff. 
Dos Possos 5ros., for défendants. 

"Walla^, J. It waâ the obvions purpose of tte act of Marph 3^1887, 
l6 regtricittlbe nght of removal of an action from à state court to ihe circuit 
court, as it then existed. The right is restricted as to the parties who 
can exercise it, as to the classes of actions in which it maybe.exereised, 
and as to the time at which an élection to exercise the privilège ndust 
be made. The défendants now invoke this act to give them the privi- 
lège of.'removal undér circumstances in which it did not exist previously. 
They had elected not to remove, and had waived their privilège before 
the new act was passed, by waiting until after the February term of the 
state céortj'the term at which the action could hâve been tried within 
the meaning of the former removal act. Subsequently, the pleadings 
were amendéd, and the défendants filed a pétition for removal withtheir 
amended answer. 

By the true construction of the new act, a défendant must file his 
pétition within the time in which by the laws of thé state or the rules 
of the stàte court he is required to serve or file his original answer or 
plea, not within the time when he is required or may elect to file an 
amended or supplemental answer. The défendants, therefore, hâve not 
complied with the conditions upon which their right to remove dépends. 
Much less can they rely upon the language of the new act to revise a 
lost right' of removal. The motion to remand is granted. 
y.30K.no.l3— 66 
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Kellogg v. Chapman. 
{Oirmît Court,!). NOroêka. May 9, 1887.>^ 

1. Bqxjitt— Rkformàtion 01- Dbbd. 

It w&s discovered ttat Owing to a mistake in the measijrements of a lot, a 
. portion f orming a naît 0W gore six to ten f eet in width ha^ not beeii con veyed 
JD a deed. This portfoû lay between the rest of the .lot and a street. It 
appeared that meaflurétaents corresponding with the measnrements in the 
"original plat were ased in the deed; that the défendant fiadfailp^ for 33 years' 
' to assert any title to the omitted portion; and that hisgrahtèehadpiade large 
improvements upon a part of the ^ract, and had regularly paid the taxes. It 
was also in évidence that the grantor had admitted that ne supposed he had 
conveyed the whole lot. Eetd, that the circumstance* ana the évidence 
sufficiently established the intention to convey the whole lot, and that the 
court would reform the deed.' 

2. Samb — Lachbs. 

Défendant claimed that a portion of the purchase price of certain property 

<;. Aeld by plaintLff.had not been paid, but it appeared that: défendant had for a 

- ' séries 6î 23 yeàrs made ho effort to collect sàid balance. Beld, that défendant'» 

. : inaction^was sufflciently sighiflcant to éétablish that no auoh' balance of pur- 

, chase mouey remained unpaid. 

In Equity. Bill to refoj;in deedé 

Brewer, J. This is a bill to correct a mistake in a déed. The facts 
.are thèse:, .^ :,,,■.;, ■ —i '..,,; ,, ■ 

In 1880 one John H. KeUoni -vvastheownerof éOacres situatedin the 
cityof Oniaha., He platted the tract as Capitol .addition 'toreaid city, 
dividing the tract into nine lotS; of varioua forme and. giiies, one of which 
was numbered lot 6, and was supposed to contain 16 6^1D0 acres. On 
the north side of the lot was laid out a street named, Farnam street, 
whiehiwas an extei^sion of one of the principal streets< of the oity. Ac- 
cording to the plat , the boundaries of said lot were as folio ws : ' , ■ , i 
. . i "Beginnmg at the.ûOrth-éast corner of said lot on Fariiamatreét, running 
Wpst flve hundr.ed and alxty feet; thence sou<;h twenty-nine fiôet ; .tlience west 
eight hundred and flfteen feet; theiiice soutb, on the extreine ,]vest, Une of the 
laridaflrstabovédescribed.fbùrhundred and ninety-sevèh feet to the south-east 
corner of said lands; thericeéast, on thé south lihe of said tract and on thé 
lineof the govemmentsurVey.thirteen hundred and seyenty-flte féét; thence 
north five hundred and twenty-sixleet.'to the place of begiBaliig;"^ 

The same year Kellom and wife conveyed by deed sâid lot 6 to one 
Houston NuckoUs, and on the twelfth of November, 1861, the said 
NuckoUs and wife conveyed the property to défendant. 

On the thirteenth of July, 1863, the défendant conveyed the west 10 
acres to William P. Kellogg, by deed, whose description was as foUows: 

"AU that pièce of land situate in the county of Douglas, and territory of 
Kebraska, and described as foUows, to-wit: Commencing at the south-west 

i£qaity will relieve against a mutual mistake in regard to something material to the 
transaction. Pritzler v. Eobinson, (lowa,) 81 N. W. Eep. 61, and note; Griffith v. j 
County of Sébastian, (Ark.) 3 S. W. Rep. 886; Muhlenberg v. Henning, (Pa.) 9 Atl.Rep. , 
144; Henderson v. Stokes, (N. J.) 8 Atl. Kep. 718. See, also, Guilmartin v. Urquhart, 
(Ala.) 1 South Rep. 897, and note; Pearce v. Pettit, (ïenn.) 4 S. W. Rep. 526. 
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corner of lot No. six, (6,) in the Capitol addition tbthecityof Omaha; thence 
running east eight hundred and sixty feet along the south Une o£ said lot No. 
six; thence running d«e north five hundred and twenty-six feet to the north 
line of said lot six; thence running west forty-five feét along the said north 
line of said lot six to the east line of lot No. flve, (5,) in said Capitol addition 
to the City of Omaha; thence running south along said east line of said lot 
number flve twenty-nine feet; thence running west along the north line of 
said lot number six eight hundred and flf teen feet to the north-west corner of 
the same; thence running south along the west Une of said lot six, four 
hundred and ninety-seven feet to the place of beginning; supposed to contain 
ten acres more or less." 

On the fôurteenth of November, 1863, the défendant made a further 
conveyànce to said Kellogg, thé description in whioh reads as follows: 

"Ail that certain pièce of ground situate ia the county of Douglas, and 
territory of Nebraska, to-witi Beginning at the south-east corner of lot num- 
ber six, (6^) in the Capitol addition to the city of Omaha; thence running 
north fiye hundred and twenty-six feet; thence west flve hundred and flfteen 
feet, thenee fouth five hundred ajid twenty-six feet; thence east flve hundred 
and fiftéep |fiet, to the place of beg;inning, containing six and 22-100 acres 
more or less." 

It will be noticed in the first deed to Kellogg that the east line is d&- 
scribed thus: "Thence running due north five hundred and twenty-six 
feet to the north line of said lot six," while in the last deed the de- 
scription issimply "running north five hundred and twenty-six feet." 
Beyond doubt Ûie first deed conveyed the entire western part of the 
lot, and the question. is whéther the last deed; was intended to convey 
the eastem and remaining portion of the lot. In 1885 it was discovered 
that the east' Une of said lot, beginning at the south-east corner of said 
lot and rûûning north to Farnam street, was more than 526 feet in 
length, and that between the property, as described in the last deed to 
Kellogg, and Farnam street, was a narrow gore 6 to 10 feet in width on 
the east line; and narrowing as it went westward. The question there- 
fore presèhtedis whether the parties, by this last deed, intended to con- 
vey the ètitire eastem portion of the lot extending north to Farnam 
street, or sihiply so many square feet of ground as indicated by the de- 
scription; léaving unconveyed and as the property of défendant this nar- 
row gore along the line of Farnam street. XJpon this question the testi- 
moùy of the two immédiate parties, Kellogg and Chapman, is absolutely 
and unqtialifiedly contradictory. Kellogg testifies positively that the in- 
tention Was to purchase the éntire amount, and Chapman as positively 
dehying aûy sùch intent. Their testimony , thus contradictory , may fairly 
be put one side, and the question solved upon the other testimony, and 
from this there càn be little doubt as to the truth. . 

In thefirst place, the use of measurements, exactly corresponding with 
the measufeibents upon the original plat, is very potent évidence of an 
intent' toi Convey ail that, according to those m^surements, was em- 
braciéd within the lot. In the second place, no sane nian would pur- 
ehase sùch a body of land, leaving such a narrow gore between thatland 
and à piinGîpal street, and no honorable man would make a coh voyance 
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iiltendîng to réserve to hîmself such a narrow gore sosituated, without 
a clear expresëidn oî an intent to so reserve. I do riot mean to charge 
upon tbe défendant in this case diëhonorable conduct in the naaking of 
thig défense. It may well be that an honorable man, feeling himself 
aggrieved, as défendant undoubtedly does, by virtue of the transactions 
had between Kellogg and himself in respect to the entire lot, should seek 
to tàke advantage of what appears to be a technicar defect in the deeds, 
to obtain the compensation which he feels himself entitied to for the en- 
tire property; but it cannot be that an honorable inah, sùch as I hâve 
no reason to doubt défendant is, could in 1863 hâve ma'de sùch a deed, 
usihg: the- description and measurements expressed upon the original 
platj and with • no ftirther words of explanation, with an intent to not 
conyey .thiBfentire lot, but ta reserve, tp himgelf such a, narrow gore of no 
value in.itself, but only as cutting oJfF connection betweçn the property 
conveyed and a principal street of thecity, and that, th&oniefrom which 
access to and from the property waechiefly to be had*' Third, the si- 
lençepf tbe d.efendant and his failuré for 22 years to' assert any title to 
thiis gore,' în view of the large improvements raade upoh;à part of the 
tract, the constant payment of taxes by his grantee and subséquent 
grantees, and the occupation by a léssee, is very strong évidence that he 
supposed he had, and had intended to convey the entire lot. Fourih, 
the testitoony of George B. Lakéj a disinterested witness, a gentleman of 
high charaoter, one who for 17 years was an honored naember of the su- 
prême court of the state, one whose examination first disclosed the mis- 
take, and who went to the défendant to obtain a quitclaim, is entirely 
satisfactory, To him the defendtot admitted that he supposed he had 
conveyed ail of lot 6. From thèse varions mattèrs there can be no doubt 
that the parties were negotiating for the entire balance of lot 6, and that 
the intention was by the deed to convey such balance. There was a 
mistake in the description, and such a mistake as a court of equity will 
al ways correct. • 

Further, défendant insists that he never received the stipulated price, 
and therefore there should bé no decree correcting the mistake. Both 
parties agrée that the price was $600. There was a judgment, which was 
a lien upon the land, amounting to a little over $300. It is not dis- 
puted but that Kellogg paid at the time about $300 in cash. Kellogg 
testifies that he was to pay, aiid did pay, such judgment, making the 
amount in cash paid by him in exceês of $600. Défendant testifies that 
Kellogg waa to obtain an assignment to him, Chapman, of such judg- 
ment, in order that he might obtain ita collection from the property pf 
one of the judgment debtors other than the one who had held and con- 
veyed to him this land. The deed, as produced, recites a considération 
of $600 and pui^jorts to be a conveyance of the property subject to the 
lien of this judgment, Kellogg testifies that thèse last words were in- 
terpolated after the deed had been executed and delivered, and his testi- 
monj' finds some little . support in the uncertain recollection of Byron 
Reed, who was register of deeds. Défendant dénies any such interpola- 
tion. Kellogg testifies that he paid this judgment, and received a re- 



BEBNHEIM V. BIRNBAUM. 885 

ceipt from plaintiffs attorneys, and his testimony in this respect is sup- 
ported by that of one Gilbert, an attorney, who saw and used the receipt 
in the trial of a subséquent case. Défendant testifies that years after he 
obtained an assignment of this judgment, or rather an order for its pro- 
cess, from one of the plaijitiff's attorneys, and subsequently secured its 
collection and satisfied the judgment, and his testimony finds support 
from the records of the case. Kellogg's testimony as to the agreement 
to obtaiïi an assignment is indefinite and unsatisfactory. 

Did défendant receive payment of the fuU considération? I must say 
I think the question is a little doubtful. But thèse things must be no- 
ticed: It does not appear -what, if anything, défendant paid to obtain 
the control of this judgment. Kellogg remained for a year or two the 
owner of this entire propôrty, and for a séries of years the owner of a 
large undividèd intéreét in it. During ail those years défendant made 
no effort to collect from Kellogg, or from this property, that which he 
now claima wâs'the unpaid portion of the price. Such inaction is very 
significant. And while I do not think the question entirely clear, it 
must be adjudged that he bas failed to prove this affirmative défense. 
Hence, as the mistake in the description unquestionably existed, the 
plaihtiff is entitled to a deçree as prayed for. 



Bebnheim and others v. Birnbaum and another, Assignée. 
{Circuit Court, 8. B. Qeorgia, E. D. April 23, 1887.) 

1. Courts— JtrBisDicTioNAii Amount— Distinct Dbmandb. 

Under the act of March 3, 1887, an action may be maintained in the United 
States circuit courts where the matter in dispute exceeds. exclusive ofinterest 
and costs, the sum and value of $2,000, although it is made up of distinct de- 
mands of less value than |2,000, and although the plaintifiE may haveacquired 
such demands by assignment. 

2. 8ame— Fhaudulent Convetances— State Stattjte. 

Where a statute of a state provides that in the case of fraudulent assign- 
meiits a court of compétent jurisdiction is authorized to déclare the assign- 
ment void, although the assignée is not shown to hâve notice of the fraud, 
the equity Courts of thé United States having jurisdiction can enfdrce rights 
under such statute. Jaffrey v. Brown, 39 Fed. Kep. 476, f oUowed. 
{SyUabua hy the Court.) 

In Equity. 

Oarrard & Meldnm, for plaintiffs. 

Chishdm & Erwùfi, for défendants. 

Speee, J. This bill is brought by the complàinants agaînst the de- 
fendants, alleging this state of facts: The défendant Birnbaum carrièd 
•on business in the city of Savannah. He was insolvent. He bought 
iarge quaistities of goods on crédit. A very short time preceding his 
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déclaration of insolvepcy he kept onpurchasing goods, making ail thèse ., 
purchases without giving any prémonition of his insolvency. Suddenly 
an assignaient is made. Max Bimbaum is ont of business, and the as- 
signée is in possession of his stock of goods, a large amount of which is 
yet unpaid for, and on which Max has given some of his creditors, and 
one relative, to-wit, Fabian Birnbaum, his father, mortgages, covering ail 
of the stock. The bill charges that this whole transaction is fraudulent; 
that Biriibaum bought the goods knowing that he was insolvent, and not 
intending to pay for them; that the assignée knew it. î'he mortgages 
and assignment are çharged to be fraudulent, and the prayer is made that 
they be declared nuU and void; that the complainants, so far as they 
are able, may be allowed to identify the goods which hâve thus been 
fraudulently obtained from them, and to letake them, a»d that they hâve 
a gênerai decree for the balance due them. The bill isdemurred to on; 
two gênerai grounds: , 

First. That the act of March 3, 1887, deprives the court of jurisdic- 
tion« The language relied on by eounsel is: 

"Not shall any circuit or district court hâve cognizance of any suit, except 
upon foreign bills of exchange, to recover the contents of any prpmissory note 
or other chose in action, in favor of any assignée, or of any subséquent hold- 
ers, of such instrument payable to béarèr, and not mâdé by any corporation , 
unless such suit might bave been prosecuted in such court to recover the said 
contents if no assignment or transfer had been made." 

It is insisted that the complainants, Bernheim, Bauer & Co., added 
to their claim against the défendants an open account against him as- 
signed to them. by other parties, axid then.brought the bill for the whole 
amount, and that this is incompétent, because the assigner of the ac- 
count could not bave brought the suit, it being, alone, less than the ju- 
risdictional lirait. This is perhaps the first time since this important 
amendment to the laws conferring jufisdiction on the United States court 
was ènacted that it has been riecessaxy to cohstrue it. '. The language of 
the act aiaove referred to is ambiguous and involved to an unusual and 
reinàrkable extent, especially when its fundamental iinportance is con- 
sidered. 

The language, "unless such suit might bave been; prosecuted to re- 
cover said contents if no assignment or transfer had been made," eau 
hay^ no référence to the question of amount. That has been definitely 
provided for in the first section of the act. That provides where the mat- 
ter in dispute exceeds, exclusive of interest and costs, the sum and value 
of $2,000, the court shall hâve jurisdiction. Is there any good reason 
why the matter in dispute cannot be composed of other claims, honestlj' 
acquired, which in themselves are less than fhe jurisdîôlibnar amount? 
None has been suggested in argument, nor has any occurred to the court; 
besides, it has been expressly held to be legitimate in Hammond v. Cleave- 
Za«d,:23 Fed. Kep. 1. It is said tba,t this décision waeunder the act.of 
1875, where the Words "recover thereon," andnot "recover the contents," 
are used. This is a distinction without a dilïerence. Again, it issaid 
that that décision was affected by.a California statute providing for join- 
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3ng claims, but a statute of like practice obtains in Georgia. Code, 3261 . 
The language of the récent act existed substantially in the act of 1789, 
which bas been repeatedly construed by the courts; and the décisions so 
construing lead the court to the conclusion that the question of citizen- 
ship is ail that the language in question has référence to. The congress 
of the United States could not hâve intended to deny to a citizen the right 
of access to the United States courts where he had a matter in dispute 
amounting to more than $2,000, made up of choses in action of less 
amountthan $2,000, provided, always, that thèse were honestly assignèd 
to him and that the title passed. Besides, the claim of Sahlein & Co. 
is more than $2,000, and in itself would give the court jurisdiction. 

Secondly. That there is no equity in the biU. It is diffieult for the 
court to under'stand how counsel can seriously insist that there are no 
grounds in this bill for équitable interférence. If th^ allégations of the 
bill are" true, and they are admitted by the demurrer, it fairly bristles 
with grounds of equity. In a word, (if the bill is true,) it is an attempt 
on the part of Max Bimbaum to "break fuU-handed," in the expressive 
language of the day, to buy on crédit with a fui! knowledge of his in- 
solvency, to pile up goods amounting to thousands of dollars, to con- 
tinue to buy to the moment of the assignment; and •when the stock has 
become sufficiently large, without a prémonition, thfe firm of Max Bim- 
baum collapses, and the goods he had bought are found in the hànds of 
his assignée; or are covéred with mortgages to bis favored creditors. It 
is said that the mortgages were frandulent, and the prayer is that the 
assignment, also aUeged to be fraudulent, be dedared null and void, and 
that the goods of complainants, capable of identification, be permitted 
to be retaken by them. It charges that the assignée has power to do as 
he pieuses i*ith the property and is selling it rapidly. The bill does not 
appear to be multifarious, and sucli bills bave been repeatedly enter- 
tained, and this is a case which is peculiarly fitted for équitable juris- 
diction. There may be a remedy at law, but it is not so plain,so com- 
plète, and so adéquate as is the remedy in equity. The législature ol 
Georgia, in the act of 1884-85, gives certain équitable rights as against 
fraudulent assignments,, and thèse rights the courts of the United States 
can administer in propèr cases where they bave jurisdiction. Section 
5 of that act provides " that in ail cases of voluntary assignment for the 
benefit of creditors, when the same may be attacked as fraudulent, it 
shall not be necessary to show fraud or collusion, or notice thereof to 
the assignée under such deed of assignment, to render the same void; 
but, when fraiid can be shown in the assigner, this alone shall be suiïi- 
eient to authorize a court of compétent jurisdiction to déclare such as- 
signment void. No assignment shall be set aside exeept upon a direct 
proceeding filed for the purpose, and no créditer of the assigner shall 
obtain any priority or préférence of payment out of the assèts assignèd 
on any judgment rendered after the liling of the bill in case the deed of 
assignment is set aside and decreed to be void." Therefore it is held 
that the bill is properly before the court. Thèse questions were consid- 
ered by this court and dscided in Jaffrey y. Brown, 29 Ped. Rep. 476. 
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It may be trûe on ihe hearing that ail of thèse damaging allégations will 
b& riegatived bythe proof, but for the présent the court will entertain 
jurisdiction and will proceed to hèar évidence upon the merits. 



Kelleeman », AuLTMAN and others. 

'' {Ovrciiit Court, t>: Nébraska. May 12, 1887.) 

Il JdI!GKH!Nt— LiBK— Date i^HEïr AOT-ACHEs. 

Aii.pwner of land occupied ît asahomestead from 1873 to Januaryl7, 1883, 
on wiiich date he conveyed it to another person. On February 4, 1888, dur- 
ing the JantiaTSterm of the contt, a judginent wastendered àgainst him in 
, a. suit, begun in 1883. Held, that uijder , Code Civ. Proc. Neb. § 477, by which 
a judgment is made a lien upon, laud from the ârst day of the term at whiçh 
the jTld^ent is rendered in ail cdses where the action ia commenced at a 
term «f court prior to thàt in which the judgment iffentered, the lien of the 
jndgîpentwaa carriedback to; the commencement of the January term, 1883, 
and tbofe. prioirity in late ovér tiié cpnveyance. 

2. H6MEsTfiif.iji^ABÀND0NMEi*T—JTjp4ïteNT— Dormant Lien. 

Undscibeàûmestead exemption law of Nebraskaof 1875, (Sess. Laws Neb. 
1875,;|).!4Pt,) sectipn 1 of which enacts that the homestead exemption shall 
exiét sp long as the same shall be'pwned and occupied by the debtor as such 
homestèadl" à'judgment against thé oWner of land is a lien which remains 
dormant wbile the land is occupied as a homestead, but it becomes living 
, and opera,t)y^ as $pon as by cpnyeyance or otherwise.the homestead occupa- 
tion is abaodpned. 

3. Samb— E^TBÏilï'oF RiGfiT. 

'The Nebraskaistatute of 1877; which, without iù terms repealingthe exist- 
ing law, provided that the homestead of every family should be exempt from 
judicial-sale where there was no spécial déclaration of the statute to the con- 
traryj did hot supersede the provision of the prier statute which limited such 
exemption to the duration of t^e homestead occupation. 

In Equîty. BiU to restrain sale of lands in exécution. 

BREWEHiC..J. This case is submitted on demurrer to the bill. The 
facts as alleged are briefly as foUows: From 1873 to 1883 one Van Slyke 
ownied and voccu pied the land levied upon as his homestead. January 
17, 1883, he conveyed the land to the plaintiff's grantor. The lands 
exceeded in value $2,000. The judgment of Aultrrum v. Van Slyke, was 
obtained onnotesj dated on October 1, 1878, in a suit commenced Oc- 
tober 31, 1882,' iii which summonswas served November 3, 1882, an- 
swer filed December 4-, 1882, and judgment rendered February 4, 1883. 
This judgment was at the January term, 1883; the term commencingon 
the first Mond^y in January, 1883, and before the conveyance above re- 
ferred to, to plaihtiiPs grantor. At the time of filing this bill exécution 
had been; levied: upon the land under the judgment above stated, and 
this action is.brought to restrain such sale. 

Three questtiOnè arise: 

First. Did the fact that the judgment was not rendered until after 
thè conveyance by Van Slyke, the judgment idebtor, prevent itfrom be- 
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comîng a lieu? Section 477 of the Code of Civil Procédure reads as fol- 
lows: ■ ■ 

"The lands and tenements of the debtor within the county where the judg- 
ment is rendered shall be boundfor the satisfaction thereof from the.flr8t day 
of the term at which the judgment is rendered ; but juàgments by confession 
and judgments rendered at the same term at which the action is comraenced 
shall bind such lands only from the day on which such judgments are ren- 
dered." 

As the action in which the judgment of AuUmanv. VanSlyke was ren- 
dered was commenced before the January term, the plain import of the 
language of this section carried the judgment lien back to the first of the 
term, and to a date before the conveyance of Van Slyke. This section 
is identical with those found in the statutes of Ohio apid Kansas, and has 
by the courts of those states, as weU as of this, received a uniform con- 
struction. Bank v. Bcddwin, 3 Ohio, 65; Jackson v. Luce, 14 Ohio, 514; 
Davis V. Memmger., 17 Ohio St. 231; Kiger v. Sawyer, 4 Kan. 603; MiUer 
V. Finn, 1 Neb., 294; Coït v. Dubois, 7 Neb. 393. In this last case the 
court uses this language: 

, "The Tule will not be questioned that, under our statutes relating to .]'udg- 
ment liens, ail judgments rendered during the term in actions commenced 
prior ^hereto are, liens on ail the lands of the debtor within the county from 
the first day of term." 

Thèse authorities, especially those from the ■ suprême court of this 
state, construing the effect of one of its statutes, puts the question at rest. 

The second question is this: Conceding that the judgment was no 
operative lien so long as Van Slyke continued in the occupation of the 
premises as a homestead, did it become living and operative at the time 
it ceased to be his homestead ? This is a matter depending entirely upon 
the statutes of Nebraska, in whose construction it is the duty of this 
court to follow thé décision of the suprême court of the state. That the 
matter of exemption is determined by the law in force at the time of 
making the contract, is in accordance with the gênerai rule prevailing 
in respect thereto affirmed by that court in Dorrington v. Myers, 11 Neb. 
388, 9 N. W. Eep. 555. The contract upon which the judgment was 
rendered was entered into in 1878. 

In 1875 the législature passed a homestead exemption statute, (Sess. 
Laws 1875, p. 45.) The first section, defining the extent.of the exemp- 
tion, provides for such exemption "so long as the same shall be owned 
and occupied by the debtor as such homestead." Construing that stat- 
ute, the suprême court has held that a judgment is a lien upon a home- 
stead, dormant while the homestead continues, but living and operative 
80 soon as by conveyance or otherwise the homestead occupation is aban- 
doned. Bank v. Carson, 4 Neb. 501; Dorrington v. Myers, supra. 

In 1877, by an act approved February 13th, the législature amended 
Baid section 1 of the act of 1875, but did not by such amendment repeal 
or modify the provisions as to the duration of the homestead exemption. 
Of course the same construction would still hâve to be put upon the 
statute, and if that was the entire législation of the year there would be 
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no room for question . But, on the nineteenth of FeLruary , six days there- 
after, the législature enacted a new statu te, which, not in terms purport- 
ing tb repeal any existing législation, was taken largely if not entirely 
from the statutes ôf lowa. 

In Lamb v. Shays, 14 lowa, 568, the suprême court of that state had 
construed its statute as authorizing a judgment debtor to convey his 
honaestead free from the lien of a judgment; and the complainant rests 
upon the familiar doctrine that where one state adopts the statute of an- 
other it adopta it with the settled construction placed upon it by the 
suprême court of the state from which it is taken. I do not find that 
the suprême court of Nëbraska has passed upon the question now pre- 
sented; perhaps may never hâve to, as in 1879 the homestead law was 
substantially changed. I do not doubt the force of the rule upon 
which coniplkinant rests, but àm eonstrained to think it not operative 
in this case. The first section of the act of FebrUary 19, 1877, reads: 
"That where there is no spécial déclaration of the statute to the contrary, 
the homestead bf every family, whether owned by the husband or wife, 
is exempt from judicial sale." In lowa there was ho othér statute, and 
of course full and sweeping force was given to this broad language by 
the suprême court of that state;; but in Nëbraska there was a statute, 
not in terms repealed by this act, which limited the homestead exemp- 
tion to the duration of the homestead occupation, and by which a judg- 
ment rerilàined a lien though dormant during such occupation. There 
was therefore within the terms of this section a spécial déclaration of the 
statute to thë contrary ; one limiting the sweeping effect of its gênerai 
language. A similar observation may ba made upon a subséquent sec- 
tion Upon which the suprême court of lowa placed much stress, to-wit, 
the one authorizing a debtor to change the limits of his homestead by 
changing meteS aùd bounds, or to change it entirely, for the section con- 
tains this proviso, that "such changes shall not préjudice conveyances or 
liens made or Created pfeviously thereto." Now, if, as held by the su- 
prême court of Nëbraska, a judgment is a lien upon the homestead, dor- 
mant only while the homestead continues and springing into life and force 
when the homestead occupation is abandoned, then this section authoriz- 
ing a change of homestead must by its terms not préjudice this judgment 
lien. I think, therefore, the abandonment of the homestead by Van 
Slyke operàted to revive the dormant lien of this judgment. 

It folloWs, therefore, without considering the third question, that the 
demurrer to the bill must be sustained. If complainant thinks she can 
make a better case she may take leave to amend her biU by the July 
rules. 
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Newton and others v. Joslin and others. 

[drcuit Court, D. Colorado.. May 34 1887.) 

JtTDGMENT— JSetTING AsroB IN EQUITT— COBRUPTION OF JtTDGH!. 

The trial judge went to the office of the def eudant's counsel to notîfy hîm to 
be prèsetit m court at a certain hour, 'when he would dischargé a hung jury, 
but merely sent a message to the same eSect to the plaintifC's counsel. On 
the second trial, which -was heard without a jury, he spoke harshly to thè 
plaintifl for a formai omission by her, -virhen taking the oath, and he decided 
the case in favor of the défendant, upon the conclusion of one argument for 
the plaintifE, -without hearing argument for the défendant or further argu- 
ment for plaintifl from her principal counsel. The def endant's counsel was 
seen during the progresB or the case in the judge's chambers adjoining the 
couit-room, where ne was 'v«;aîting for court to open. Held, in a suit in 
equity by the plaintifl to set the judgment aside, because of the corruption 
of the judge, that thèse facts shovred not even the slightest misconduct upon 
his part. 

InEquity. 

T. A. Grem and JET. B. Johnson, for complaînants. 

T. D. W. Yonley and J. N. Stevens, for défendants. 

Brewee, J., (Hallett, J., cmieurring.) The facts in thîs case are as 
foUowa: In the fall of 1883, Mrs. Newton, one of the complainants, was 
the owner of a ranch near the city of Denver, which was subject to two 
liens of $6,000. Negotiâtions were had between her, her husband acting 
as her agent, and one E. F. Lamb, which resulted in an agreement for 
the conveyance of this ranch at an agreed price of $15,000; purchaser 
to assume the paynient of the liens of $6,000, and to pay her the bal- 
ance in dry goods. In pursuance of this agreement, a deed was made 
by her and her hnsband to Mrs. Vira Lamb, the wife of E. F. Lamb. 
The dry goods, which were packed in boxes stored in a warehouse in 
Denver, were delivered to her, and by her disposed of at private sale 
and by anction. Within 14 days after this conveyance, Mrs. Lamb and 
her husband conveyed the land to J. Jay Joslin, who thereafter conveyed 
it to the Arapahoe Land & Cattle Company. As a matter of fact, Jos- 
lin was the owner of thèse dry goods, and Lamb in the transactions was 
acting siœply as his agent. Mrs. Newton, on examination, found the 
goods to be far from such as she claims they were represented to be. 
Nevertheless she sold and disposed of them as heretofore stated. She 
claims that she was ignorant of the fact that Joslin was principal, but 
supposed ail the time that the goods belonged to I^amb, and that, after 
she had discovered the inferior quality of the goods, she instituted no 
suit, because she found that Lamb was insolvent; but, after some months, 
ascertaining that Joslin was the real party in interest, she commenced 
an action against him in the district court of Arapahoe county for a 
bréach in warranty of thèse goods. Answer was filed, and the cause 
went to trial, which resulted in a verdict in her favor. The judge of 
that court set aside the verdict. Thereupon she dismissed that action, 
and commenced a similar action in the superior court of Denver, in which 
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she claimed that there was a fraudulent warranty, and sought to recover 
damages therefor from J^osHn. The cause was tried first by a jury, but 
the jury hung, and were discharged. At the succeeding term a jury was 
waived by consent of parties, and the trial was had before the judge of 
that court without a jury, and judgment was entered in that trial in favor 
of the défendant; and now the complainants, Mr. anii Mrs. Newton, 
corne into this court, and filô a bill making Mr. and Mrs. Lamb, J. Jay 
Joslin, and the Land and Cattle Company défendants, in which bill is 
narrated ail the fraùds which they claim were perpétra ted on them 
by Joslin through his agent, Lamb, and the various transfers of title from 
Mrs. Lamb to Joslin, and from Joslin to thè compapy, ànd the circum- 
stances of the trial above referred to; and then it allèges that that judg- 
ment should be regarded as nuU and void, because obtained by perjury, 
and the corruptioxi and bribery of the jùdge. 

As might be expected, a very bitter and acrimonioiis controversy has 
foUowed thèse charges. The matter which, of course, first arrests atten- 
tion, is that of the alleged corruption and bribery of the judge of thesu- 
perior court; for, if thèse grave charges were true, ùot only would the 
judge himself receive the just condemnation of every honest man, but 
in every court the judgment which he had sought by his wrong to lift 
up as a barrier to truth and justice would be wholly disregarded. Such 
charges are grave ones, and ought not to be lightly made. Upon what 
évidence are they based? First, it is claimed by counsel for the com- 
plainants that the judgment itselfis such an outrage that no honest man 
could hâve pronounced it; and, seœnd, he says that the surrounding cir- 
cumstances are such as indicate corruption. 

Noticing the second matter first, I premise by saying timt I hâve no 
reason to doubt.the good faith of Mr. Green, the counsel for comi^lain- 
ants, or that he is acting otherwise than from a sensé of duty. He feels, 
doubtless, that his client has beeri =grossly wronged, and, iailing- of the 
redress which he believes she is entitled to, he fanoies that the judge who 
decided against him is party to the wrong, and construes the most in- 
nocent and ordinary acts into évidence of such participation. While 
conceding good faith to Mr. Green, I am compelled to add that themat- 
ters to which référence is made as, évidences of wrong-doing are so friv- 
olous and trifling that I am amazed to hear them mentioned. Let me 
mention them. ; On the first trial, while the jury were out, it appears 
that Judge Rodgers called a moment at the office of the counsel for the 
défendant. As explained, it appears that, when the court took a recess 
at 12 o'clock, the jury having been out ail night, Judge Rodgees said 
that he would call at the ofiices of the respective counsel, and notify 
them tobe présent at 2 o'clock, as he thought he should then discharge 
the jury. Justafter he left the court-room, the jury sent him a com- 
munication, declaring their inability to agrée. The bailiff foUowed him, 
overtook him at the office of Mr. Marsh, defendant's counsel, and gave 
him this communication. On reading it, he informed Mr. Marsh, re- 
questing him to attend at 1 o'clock, and prepared a note, which he sent 
to Mr. Green by the bailiff, asking him also to be présent at 1 o'clock. 
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Somehow or otlier, thé note failed to réach Mr. Green; but, as Mr. 
Green's partner was présent at 1 o'clock, the jury was called in and dis- 
charged. At the last trial, when Mrs. Newton was being sworn, before 
the oath had been fully administered, she was dropping her hànd, and 
the judge spoke to her sharply and angrily, as she says, and told her to 
keep her hand up. Further, on the last day of the trial, during the 
noon interœission, Mr. Marsh, the defendant's counsel, was seen in the 
chambers of the judge adjoining the court-room. , The judge's room was 
separated from the sheriffs office by a thin partition, running only part 
way up tothe ceiling, and the doors were standing open. The bailiff, 
who during the intermission had locked the doors of the court-room so 
that no one could enter, when he came back found Mr. Marsh in the 
judge's room, thus waiting for the opening of the court-room. Further, 
after the testimony was finished, one of complainant's counsel made his 
argument, and then, without waiting for further argument, the court 
decided the case. 

Now, thèse are matters which are gravely presented to this court as 
evidenceâ of corruption. It is true counsel for complainant says that, 
if the judgment had been right, thèse facts would not be significant ; 
but, as he says, the judgment was wrong, and therefore thèse matters 
are évidences of corruption. Could anything be more frivoious? Put- 
ting one sideall matters of explanation, could any suspicion arise from 
sueh conduct? Does not every lawyer know that the chambers of a 
judge are open, and is he not going there freely, either for business or 
social purposes? The learned counsel for complainant, who présents 
thèse matters, bas more than once, in my brief visits to Denver, called 
alone at my chambers for business and social purposes ; and I should 
hâve felt humiliated and insulted if I had for one moment entertairied 
the thought that he supposed that by such visits he was exposing me to 
the charge of corruption, if I happened to décide any cases in his favor 
at or about the time of such visits. As I understand the matter, it is 
the right of a judge, nay more, I think it is his duty, to maintain 
pleasant personal, social relations with the members of the bar practic- 
ing before hira ; that he should maintain such relations as to feel that he 
is personaily welcome at their offices, and that they are free to visit him ; 
and I am sure that no man, unwarped by feeling, would think of men- 
tioning thèse matters as évidences of corruption. Nay, more: if I under- 
stand anything of human nature, thèse very facts are strong évidences 
that there was no corruption. The conscious scoundrel magnifies little 
matters. : He avoids everything that he imagines can in any niànner be 
construed into évidence of guilt ; and, if Judge Eodgers had been cor- 
rupted to pronounce this judgment. it is certain that he would, with the 
utmost care, bave avoided any visible communications with the man who 
was corrupting him. He would scrupulously and carefuUy hâve avoided 
every eonnection with him which might come to the knowledge of others ; 
and on the trial of the case, instead of stopping at the close of the one 
argument, he.would, with apparent patience, havelistened to everything 
that ail; the counsel had to ofler. Instead of speaking sharply to the 
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complaîriant, hîs care Would bave bèen fo exHbît'the utmost polîteness. 
Every act whîch is referred to, so far 'from indicating- Gdrruption, is 
potent évidence of conscious integrity and rectitude of purpose. 

Was it strange that he decided the case after listening to one argument? 
Twice ail this testimony had been presented to him. Once he had 
listened to the arguments of both coiineel, and hdw could it be expected 
otherwise than that hismind had comè to some conclusion? And yet 
the fact that he failed, on the trial, to listen to two speeches,is presented 
as évidence that he was consciously purposing wrong. My expérience, 
and it bas been no brief one, bas shown me that he who'makes the most 
complaint at not being heard sufficiently is the one whose talk contains 
least of argument, and helps the leastto a détermination of the ques- 
tions presented. I hâve noticed thèse malters more at length than they 
deserve, but the gravity of the charges seem to compel atmy hands this 
comment upon the évidence. I can only say that it is ail more baseless 
than the shadowy fabric of a dream. 

As I bave said, counsel concèdes that thèse matters, apart from the 
case itself, are insignificant; and rests hiscasemainly on whathecorisid- 
ers the gross outrage of the décision, and insists that this, 'in itself, is 
alone enough to justify this court in pronouncing the judgment corrupt. 
He puts this illustration: If a robber should assault uiè on the streets, 
and takefrom me my money, and I shouM sue him for that money, and 
the judge should render a judgment infavprof the défendant, could such 
judgment be accounted for on any honest hypothesis? I take the illus- 
tration which he suggests, and say to him that, if he failed to commence 
bis action until after the statute of limitations had wrought a bar, the 
judge who would not render a judgment in favor of the défendant, not- 
withstanding the enormity of the original outrage, would be unworthy 
of his place on the bench. I do not think it would be proper for me to 
express my opinion as to the merits of that case; this court cannot ait as 
a court of error. If mistakes were made, the suprême court of Colorado 
is the tribunal to correct them, and its high réputation for purity and 
ability is guaranty that any mistake of the trial judge would not fail of 
correction. I may be permitted, however, to notice this: Counsel as- 
sumes that his client's statements of the représentations, and her knowl- 
edge of the ownership, and of the reasons of her subséquent conduct, are 
absolutely true. That may be so; and his client's appearance on the 
stand before me was that of a bright, intelligent, candid woman, — an 
appearance that impressed me strongly in her favor; but the record shows 
contradictory testimony of other witnesses presented before Judge Rodg- 
ERS, and they were not personally before me. Perhaps the judge bé- 
lieved their story, rather than hers. I do not know. Certain it is that, 
after she received, opened, and examined the goods, a long time elapsed 
before any proceedings, if, indeed, any complaints were made. I do 
notmean to say that this inaction on her part would deprive her of her 
rights, in case she had been defrauded. I simply notice the fact that, 
by common rule of décision, such inaction is very significant. 

As 1 said, I do not intend to express any opinion on the merits of that 
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case, for I thihk it wcrald be improper to assume, in any respect, the at- 
titude of a court of error. I hâve simply mentioned thèse matters to 
show that there were questions to be decided, and that only intensity of 
Personal feelîng could lead to the assertion that the judgment was so 
grossly- and manifestly erroneous and unjust as to foe évidence of corrup- 
tion . I hâve no hésitation in saying that there is nothing in the case be- 
fore me that justifies a déclaration that this judgment was acorrupt one. 
I think this ends the case. Cîounsel, it is true, insists that, although 
this judgment might be conclusive in favor of Joslin, it would not be 
conclusive in favor of Lamb, who actually made the représentations; and 
that in this proceeding complainants are entitled to a finding as against 
liamb, and an adjudication that the amount thus found is a lien upon 
the land, even in the hands of the cattle company. This is a mistake. 
Joslin stands by the judgnrent of the superior court acquitted of wrong, 
and the titie he held was free from any burden of lien in favor of thèse 
complainants. Holding such title, he conveyed it to the cattle company; 
and While it may be true— and as tothat I express no opinion — that that 
judgment in i favor of Joslin is no protection to Lamb, still any relief 
against him must be sought by an action at law, and not by this équi- 
table piroceeding. 
Â decree will be entered dismissing the bill. 
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Go. and others. 

In re Intervening Pétition of Miller. 
{Oirimt Court, N.B. Qeorgia. December 81, 1886 > 

L BahiKOAd Companibs— Mortgagb— Mabshalino Abbkts. 

In a suit to f orecloae a mortgage upon a railway extending througU several 
Bt'atesj'whère original bill is flled in Tennessee, and ancillary bills in Georgîa, 
Atabaffia-, and Misaissippi, upon application to the ancillary court, in Georgia, 
by a judgment creditor of the iportgagor, to hâve an order against the receiver 
to pay his claim eut of the eàrnings of the mortgagor that were on hand at 
the date of the appointment Of the receiver, ^M, dismissing the pétition 
withput.prejudice, that the court in Tennessee in which the original bill was 
flled, andapon whase ordets thç receiver had pai^ out ail of the funds cqm- 
ih^to his hands, is the proper tribunal to which à judgment creditor shoûld 
m&'ke application for relief. • 

i. Bamk -^ JirooMENT Cebditob— Personal IiiJUBiB&—PBiOBiTy — Eabnings ob 
COBPtJS CE; Estât E. 

A creditor having a judgment for personal injuries against the mortgagor, 
growing out of torts comttiitted by it before the receivership, is à gênerai 
creâMor, and his judgment is not «ntitled to priority of satisfaction eut of 
the earntngs of the receivership, and a fortiori not out of the corpus of the es- 
tate. 

In Equity. 

.R. B. Trippe and MiOamy & Waîher, for petitioner. 

Bacon & Rwtherford, P. Q. Mynatt, and W. M, Baxter, anOra, 
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Pabdêe, J. The petîtîoner's'olaimàs based on a certain judgment 
rendered in bis favor against the défendant company in the superior court 
ofWhitfield county, Georgia, on ;tbei thirteenth day of October, 1884, 
based upon Personal injuries to petitioner's son, inflicted by the négli- 
gence ofdefendant's agents in the month of November, 1881. The in- 
tervention wasfiled in this courtiApril 26, 1886^ praying for leave tb 
file the claim in this cause, to be paM out of tbe proceéds of the sale of 
said defendaiit's property ordenéd heretofore to be sold, as àppe^rs by 
the records referring td the ancillary deoree offoreclosure rendered in the 
court, March 27, 1886. On , this intervention, this court (McCay, J., 
presiding) made the foUowing order: "The foregoing pétition read and 
consideréd, and it is therèupon ordered that the prayer of petitionèr bè 
granted." •il';' 

Some contention bas been had: as tO the force &nd effect of this ofder, 
but it seems elear that it was intended as an order to permit the filing 
and hearing of the claim, and not as an absolu te ea; ^^aî^te order th&t the 
claim should be paid. The proeeédings in this cause bave been from 
tbe first ancillary to the main suit for tbe foreclosure of a. mortgage on a 
railway line'extending. into the states of Virginia, Tennessee, Georgia, 
Alabama, and Mississippi, instituted and carried on in the United States 
circuit court for the Eastem district of Tennessee, at KnoxviUe, Tennes- 
see. The court having control of the main suit has, of course, direct 
control of the receiver appointed in the case, of ail moneys coming to bis 
hands, of the distribution of the same, and of the distribution of ail funds 
derived from tbe sale of property sold under decrees in the cause. 

It foUows that if any accountis tobe taken of the' funds'îbait came to 
the receiver's hands, and of the eamings of the railway property while 
in the receiver's hands, and of the disposition made of ail funds, in order 
to détermine the existence of a priority of any lien, su ch account should 
be taken in tbe main cause, and .cannot be taken in any ancillary suit, 
wbere the court has no possession of the fund. For instance, on this 
hearing, it is. admitted that $75,000 came into the hànds of the receiver 
on bis taking possession of the railway property, and that the same were 
earnings of the property prior to tbe receivership. This fund was con- 
féssedly subject to the liens' for labor ând supplies by which it was 
earned, and bas been largely, if not entirely, so applied by tbe court in 
the main cause. Now, if any one bas a lien on sucb fund, or oii the 
property of the company by reason of such fund, say for a judgment re- 
covered against the company prior to tbe receivership, an accounting 
and marshaling of liens must be had, and such accounting and marshal- 
ing can only be had in one court, or inextricable confusion would re- 
8ult. So far, therefore, as petitioner's right to be paid dépends upon 
any equity resulting from the receivership, or the management and dis- 
bursement of funds coming to tbe hands of the receiver, we can give him 
no relief, and can only refer him to the considération of tbe circuit court 
àt KnoxviUe. 

In the original decree of foreclosure, ïendered iû the main suit, it was 
ordered as foUows: 
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"And the purchasers of said propérty at sald sale sTialï, as a part of the con- 
sidération of the purehase, and in addition to the gum bid, take the said prop- 
erty upon the express conditipn that he or they will pay off, satisfy, and dis- 
charge any, and ail claims no,w pending and undetermined in either o( said 
courts accruing prior to the appointment of the receiver therein, or dùring 
the reeeivership, which may be allowed or adjudged by this court, as prior in 
right to said respective mortgàgés." i. ^ 

In the decree of March 27, 1886, in this court, ratifying and adopting 
the decree of foreclosure rendered in the main suit, it was, amoog other 
things, decreedj as foUows: 

"That the aforesaidideccee, and this decrée, shall be so construed as that 
ail claims and interventions now pending in this cause in this court,;and hepe^ 
tofore or hereafter declared by this court to be liens on said property prior in 
right to the, said mortgages, and, ail costs allowed by this court, shall be paid 
by said pUrcHaSèrs, in addition to ail other sums in said original decree spec- 
ifi^d." 

In the decree confirming the sale in the main suit, and adopted in this 
court, July 30, 1886, it is provided — 

"That the purchasers shall take the' said property, and that it be recited in 
the deed that they do take the property, subject to, and tbat the said pur- 
chasers assunieiarid pay bff, any and ail debts, claims, and demands, of what- 
soever nature, now pending and undetermined in either of said courts, in 
which original and ancillary bills in this cause are pending, which must be 
allowed or adjudged by this court, or either of said courts, where ancillary 
bills are pending, as prior to any right secured under the said Consolidated ârst 
mortgage." i 

From thèse récitals it clearly appears what claims and demanda pend- 
ing in this cause in this court are charges upon the property sold, and are 
assumed by the purchasers at the foreclosure sale, to-wit, those claims 
and demands, pending herein, that this court shall adjudge are prior in 
right to the claims of the mortgage creditors. 

Thère is authdrity for holding — ^in fact, it is practically deoreed by the 
suprême court of the United States — that dèbts contracted by a railrôad 
corporation as a part of the necessary operating expense for labor and 
supplies, or for necessary eqtipment or improvem^it of the mortgaged 
property, arç, priviléged debts, entitled to be paid out of currpnt income, 
if the mortgage trustées take possession, or if a receiver is appointed in 
a foreclosure suit. Fosdwk v.Schali, 99 U. S. 225; Burnham v. Bowen, 
111 U. S. 776, 4 Sup. et. Rep. 675. And if current earnings are used 
for the benefit of mortgage creditors before current expenses are paid, the 
mortgage security is chargeable, in equity, with the "restoration of the 
fund which bas thus been improperly applied to their use. 

General creditors of a railrôad corporation, which includes those claim- 
îng damages for négligence in operating the railway, hâve never been 
held as having any privilège on the income of the property, much less 
on the borpus of the property; but there are many cases to the efièct that 
no such privilège or equity exists. Davenport v. Recewers, 2 Woods, 519; 
In re DextermUe Manufg Go. v. Receiver, 4 Fed. Rep. 873; HUes v, Receiver, 
14 Fed. Rep. 141; Hervey v. lUirms Midland Ry. Co., 28 Fed. Rep. 169; 
, _ v.80F.no.l3— 57 
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Olyphàidv. St. Louis Ore & Steel Gb., Id. 729; Central ThM Co. v. Wa- 
bash,Si.L.d:P.Ey.(h.,ld.S71. 

The petitioner's claim against théi^ilroad company is for personàlih- 
jurieg'gfoWihg out of the négligence pf the company 's agents more than 
four yeàrs pripr to the suit for foreclosure. Neither on principle iior 
authority can we adjudge such a daim to be prior in right to the mort- 
gage bondholders. Whether or not there may be cases growing eut of 
thè circumstances attendant, upoii the creating of the mortgage, such as 
thé iiotbrious bonding of the property for sums largely in excess of its 
cost value, in which the mortgagors operating the road ought in equity 
and good conscience to be held as the mère agent of the mbr^age bond- 
holders, it is not necessary to décide' îii this case. 

■ Netjman, J. Having sat with Judge Pabdee on the hearing of this 
casé, I concur both in the reasoning and the conclusions of the foregoing 
opinion. 



Arnold and others v. Danziges and another.* 

{.Circuit Court, E. B. Loiiitiwna. January 18, 1887.) 

1. Insolvbnot— TiTLE oï" Syndic— LonisiANÀ Law. 

In Louisiana ail the property and rights of property of an însolvent who 
makes a cession pass to the syndic. 

a. ÉaRTNBBSHIP— pKOROOATlbn CF. 

Where the extension or prorogation of a partnersbip is made during the 
life of the partnershlp, it cannqt be cpnsidered as the création of a new part- 
nérship. 
3. PAbtnebship— PartSte» ik CoMMBNbAM— Liabilitt. 

A partner in commendam contributed $40,000 to the partnershlp f unds. Be- 
■fore the expiration of the partnershlp the term was extended. At that time 
ail the capital of the flrffli had been lost, except $7,000 of the money advanced 
' by the partner in commendam. Held, that nnder Rev. Civil Code La., art. 3843, 
which limits the liability of apartnetin commendam to the sam which he agrées 
to contribute, the partner in commendam was not liable for the deflciency of 
$83,000; the extension not being the création of a new partnershlp, and there 
belng, thérefore, no agréement to fiirnish a further sum,or to make good the 
loss on the sum originally contributed. 

In Equity. On demurrer. 

The bill of complainants in this case allèges that on the sixteenth of 
Seiptember, 1882, 'David Danziger,, being then a dry goods merchant in 
New Orléans,, entered into partnershlp with Léon Godchaux, by which 
Godchaux became a partner in commendam, and advanced to said Danziger 
the sum of $40,000; the said Danziger carrying onjthe business in his 
Gwn name, as he was required by the law of Louisiana to do. That 
agréement of partnershlp was made foi the term of two years, but before 
the expiration thereof,.on the eighth of May, 1884, they agreed to con- 

• Reported by Joseph P. Homor, Esq., of the New Orléans bar. 
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tinûe and extend tKe pàïtnership îùi three additîonal yeara. The bill 
then allèges thatat the time of the expiration of the original two years, 
Danziger was insolvent; that ail of his capital had been lost, and ail of 
the $40,000 of capital advanced by Godchaux had been lost except 
about $7,000; in other words, if thè partnership had been liquidated 
and settled, and ail the debts of the firm paid on the sixteenth of Sep- 
tember, 1884, Godchaux would hâve had only $7,000 to his crédit, and 
Danziger nothing, therefore Godchaux owes the creditors of the extended 
and new firm which began September 16, 1884, $33,000; and that by 
his agreeing to continue, renew, and extend the partnership from the 
sixteenth of September, 1884, he gave the firm of Danziger & Go. addi- 
tional crédit, on the faith of which orators sold it goods and merchandise. 
Complainants go on to allège that, at varions dates after the sixteenth of 
September, 1884, they sold goods and merchandise to the firm; that 
they bave recovered judgmeht therefor against Danziger, and issued exé- 
cution thereupon, which bas been retumed miUa bona after due demand; 
that on the fifteenth of October, 1885, Danziger availed himself of the 
insolvent laws of Louisiana, and surrendered ail his property to his cred- 
itors, and complainants now bring this suit in order to bave it declared 
that the act of continuance of the partnership of the eighth of May, 1884, 
was in reality a new partnership, commencing on the sixteenth of Sep- 
tember^ 1884, and to déclare that Godchaux was bound for whatever 
defieiency of capital existed between the actual capital of the firm at 
that date and $40,000; in other words, that the act of extension of the 
partnership was an act of renewal, and Godchaux was bound to advance 
another $40,000, or at least to hâve that much in the firm, at the date 
of the renewal, which he had not. 

B. R. Forman and E. Howard McOaléb, for complainants. 

Thomas J. Semmeg aïxd Joseph P. Homor, for défendants. 

Pabdee, J. Two points are made by the demurrers in this case: 
(1) That the équitable asset sought to be reached in this case bas passed 
to the possession of the syndic of Danziger in the insolvency proceedings 
instituted by him (Danziger) in the stàte courts of Louisiana. (2) That 
the extension of the partnership in commendam between Danziger and 
Godchaux, made during the existence of the original partnership before 
its tenh had expired, and relating only to the term of the partnership, 
was not the création of a new partnership, and imposed no obligation on 
Godchaux to contribute another sum of $40,000, nor to make good, if 
impaired, his original contribution of $40,000. 

1. In Louisiana ail the property and rights of property of an insolv- 
ent who makes a cession pass to the syndic. Dwight v. Simon, 4 La. 
Ann. 490; Muse v. Yarhorough, 11 La. 521; West v. His Creditors, 8Rob. 
(La.) 128; Bank v. Ham, 17 How. 157; Adams v. Preston, 22 How. 488. 
The obligation of a partner in cowmendnm to contribute the agreed 
amount iô a debt in favor of the partnership and of creditors of the part- 
nership. Rev. Civil Code, arts. 2842, 2856; De Lieardi v. Gossett, 1 La. 
Ann. 138; La Ohomettev. Tho'tnas, Id. 121. The distinction sought to 
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be made between Danziger, managing partner, and Danzîger, the partner- 
ship, is too shadowy to; eut much figure in the case, and at best only 
existed for Godchaux; to the rest of the world Danziger individually 
and Danziger nierchant or partnership were identical. 

,2. "In no case, except a^ hereinafter expressly provided, shall the 
partner who has no other interest in the concern than that of partner w 
commendam be liable to pay any sum beypnd that which he has agreéd to 
furnish by his contract." Rev. Civil Code, art. 2842. The bill âhows 
no liability of Godchaux beyond his agreement on account of any state 
of façts provided for in; any of the subséquent articles of the Gode. The 
questiqn then is whether by the extension of the terni of the partner- 
ship Gpdcl^aux agreed to;make the original sum of $40,000 good, or 
agreçid to çontribute to the partnership any sum in addition to the orig- 
inal $40,000 contributed. It is not claimed that Godchaux made any 
such agreement expressly, but it is charged that he did impliedly, be- 
cause it is claimed that the extension of the partnership under the law 
was substaptially creating a new partnership for a new term under the 
same terms and conditions as the original partnership; and as the terms 
of the original partnership required Godchaux to contribute $40,000, so 
he was required uilder the nevf partnership to contribute $40,000. "The 
prorogation, which may be agreed upon between the parties shall.be 
made and, proved in the same manner as the contract of partnership 
itself." Rev, Civil Code, art. 2878. This article relates to the manner 
and foriïi ajid method of proof for an extension of a partnership, It can- 
not relate to the terms and conditions, or otherwise there could be no ex- 
tension except for a period equal to the original term, There is nothing 
in the Code, unless in said article 2878, nor in thé. nature of things, to 
hinder the partners, in extending their partnership,, :from inserting any 
new, or modifying any old, provision. The question in case of a modi- 
fication might be whether the old partnership was extended or a new 
onecreated. In the présent case there is no suggestion that any modi- 
fication except as to duration was made, and it is admitted that the 
original partnership was extended lawfully, When it was extended it 
would seera that it continued. to : be and was the same partnership, and 
not a new one, and, if npt a new one, then the partners by the extension 
assumed no new obligations save as to the duration of the term. 

The English' and American writers do not discuss the question as to 
whether a partnership extended is or not a new partnership. They seem 
to take it for granted that a naked agreement to extend the term of the 
partnership, whether made ,before the expiration or at the expiration, 
would be a mère continuance of the same partnership; for if the partner- 
ship, at the expiration of the term, is continued "in the absence of ail 
acts and circumstances whatspever to control or vary the original terms 
of the agreement, the just légal conclusion seems to be that the partner- 
ship is to be treated as a mère partnership during the joint will and pleas- 
ure of ail the parties, andi therefore dissoluble at the will of any one of 
them, but that in ail other respects it is to be carried on .upon the orig- 
inal ternas tbereof as to rights, duties, interests, liabilities, and shares of 
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the profits and losses." Story, Partn. (Sth Ed.) § 279; Colly. Partn. 
(Perkins' Ed.) § 214; Watson, Partn. 381. Some of the French writers 
are clear that the continuation or prorogation of a partnership after its 
dissolution or expiration is really to contract a new partnership. Eeport 
by Boutteville. See Locre,-La Législation Civile, vol. 14, p. 542; Bra- 
vard-Veyrieres, Droit Comtnerciale, vol. 1, p. 385; Pardessus, Cours de 
Droit Civile Commerciale, vol. 3, p. 273; Deleurie, Droit Civile, vol. 5, 
p. 637. But M. Troplong (Droit Civile Explique, vol. 2, Commentaire 
Des Sociétés Civile et Commerciale, § 915) says: 

"The partnership continued is net a new partnership as wrongly says M. 
Boutteville in his report to the tribunal. It is the same partneriship subsist- 
ing without interruption betweenthe same persons, with the same capital and 
the same Méans, with the same end and the same object, and presenting no 
other modification than in the time of its duration changed by the will of the 
parties." 

And he adds: 

"Le mot de prorogation employé par notre article exclut toute idée d'inter- 
mittence dans l'existence de la Société." 

M. Laurent, vol. 26, Principes de Droit Civile, § 371, in discussing 
the matter, quotes Troplong, Pont, and Boutteville, and says: 

""We believe it is necessary to distinguish. When the parties prorogue the 
partnership before the expiration of the time, they modify solely the social 
pact, and to modify it is to maintain it; the partnership prorogued will always 
be the flrst partnership. But when the term has expired, and such is the 
supposition of Boutteville, the partnership is dissolved of f uU right, it doea 
not exist, then the prorogation is the constitution of a new partnership." 

The extension or prorogation in this case waa during the life of the 
partnership, and neithef on principle nor the best authority should it be 
coUsidered as the création of a new partnership; and if it was not the 
création of a new partnership, then Godchaux made no agrèement, express 
or impliedj to contribute another $40,000, or to make good at any time 
the original $40,000 contributed byhim; and if he made no such agree- 
ment, the law of Louisiana, (Rev. Civil Code, art. 2842, swpra,^ relieves 
him of further liability. The bill makes lio case to hold him for any 
liability beyond bis liability as a partner in commetidam undçr Louisiana 
law. 

I am of the opinion that the demurrers should be sustained. 
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YoNGÈ V. Equitable Life Assdk. SoC. and olhers. 
(Oireuil Oovrt, E. D. Tennessee. May 12, 1887.) 

Life Insubance— Whkiî Policy Becombs Bindinq^Contract with Asbht. 
A policy of life iijsurance, upon due application, was issued underacon- 
tract with the local agent, wtiereby it was substan'tially agreed that the agent 
should pay the flrst quarter's premixim, and take the applicant's note for the 
same. The policy was niailed from the home office, July 38, 1885. and re- 
ceived by the local agent, Au^ust 5, 1885, but was hever actually deliyered 
jnto the possession of the applicant, who was taken ÎU August 6th, and died 
September 9, 1886, ^ Held that, as between the applicant and the company, the 
policy became effective and binding when placed in the mail, July 38, 1885; 
an4. if net then, certainly when it reached the hands of the agent, August 6, 

: :i885. :, ■,..;. 

In Equity. 

Oreed F. Bâtes and Richmond dt Clark, for complainant. 

De Wiit <& Tfior)ias, ioT respondents. 

Key, J. On the fourteenth July, 1885, W. W. Yqnge made appli- 
cation for insnrance upon his life for the benefit of liis wife, the com- 
plainant, to the défendant company. An examination of that date, by 
a médical examiner of the company, was made, and the risk was reported 
as a good one. The papers were forwarded from Chattanooga to Louis- 
ville, Kentucky, to gênerai agents of the company, Thèse agents discov- 
ered an error or omission in the report of the médical examiner, and sent 
that paper back for correction. This delayed matters for about a week, 
at the end of which time the papers were forwarded to the home office 
in New York. The action of the home office was favorable, and a policy 
was duly executed and mailed to the gênerai agents at Louisville, on the 
twenty-eighth day of July, 1885, and by them was mailed to the agent 
hère, whom it reached upon the forenoon of the fifth of August, 1885. 
He called at the office of Yonge in the afternoon to deliver the policy, 
but did not find him.. Next day (6th) the agent learned that Yonge 
was not well. The day foîlowing (7th) the agent called at Yonge's office, 
ànd learned that he was at home sick; not seriously, as was supposed. 
On learning the agent's business, a friend of Yonge's, and his associate 
in business, tendered the premium, and requested that Ihe policy be de- 
livered to him. The agent declined to accept the premium or surrender 
the policy, upon the ground that the policy did not go into effect untU 
the first premium was paid in the life-time and good health of the appli- 
cant. Yonge's illness grew more serions, and he died upon the ninth of 
September, 1885. This bill was ffied to enforce a surrender of the policy, 
and to bave it paid. 

In addition to the facts already stated, the proof establishes the fol- 
lowing: The agent of the company persistently urged Yonge to make 
this application, when Yonge gave as a reason for not doing so that he 
was afraid he would not bave the money to pay the first premium; or, 
to put the matter in the agent's language: 
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"Tonge hesitated to take a policy, because hesaidhecouldnot meettheflrst 
premium. I then proposed to give him sixty days in which to meet his flrst 
quarter's premium, lie to give me his note. He consented to this arrange- 
ment, and I made out iiis application, and he was immediately examined by 
the society'8 médical examiner." 

Accordihg to the view I take of this case, ît is net necessary to déter- 
mine what effect the delays of the ofEcers of the company hâve tipon the 
righta of thè parties. Thé propf shows that the policy arrived iri the 
morniilg, and Yonge wâs tâken sick in the afternoon of the same day. 
If it had not been for thè week's delay caused by the mistake or omis- 
sion of the company's médical examiner, the policy would hâve reached 
the hands of the applicant, no doubt, some days béforè his attaçk of 
sickness. Again, it is shown that the policy was mailed in New York 
eight days before it reached its destination. There is nothing in the 
proof which accounts for this delay. But the case is decided upon other 
grounds. 

The ageijt who took the application states: 

"When I take an application, and send it to the society, if the application 
is accepted, the policy is sent to me, and I must send eittûer the money due as 
the premium, or return the policy; and if I takeanote it is a personal matter, 
and the note belongs to me. The society does no crédit business, and looks 
to me for the premium." 

As between the applicant and the company, this contrabt was com- 
plète. Tihere was left no act for the applicant to perform, so far as the 
company was concemed. The agent was to pay or acCount for the pre- 
mium to his principal. It was as if Yonge had paid the money into the 
agent's hands. The considération had moved from Yonge to the com- 
pany, and no act remained but the right of the home office to rejeot or 
accept the risk. The exécution of the note was a personal matter between 
the agent and the applicant, but not as agent. He, as agent, could not 
crédit, so he states. The note was to be to him and for him; The 
company bas no right to or interest in it. 

May on Insurance, 64, says: 

"A policy purporting to be signed, sealed, and delivered, as required by the 
charter, is complète and binding against the party executing it, though in 
fact it remain in his possession, unless some furtherparticularact be required 
to be done by the other party to déclare his adoptipn of it." 

Again, the same author says, (page 71 :) 

"It followB from the rule that the contract Is completéd when the proposais 
of the oneiparty hâve been aecepted by the other, by some appropriate act aig- 
nifying the açceptançe ; thajt the place of the contra,ct is the place of , the àccept- 
ance; and if an agent résident in one state, of an Insurance company résident 
in another, forwards therequisite papers to the home ofQce, and a policy ia 
thereupon issued and mailed direetly to the applicant, the contract is a con- 
tract made in the state where the home oflace is situatéd; and since theac- 
ceptance is the test of completion, it would seem that a transmission by mail 
to the agent, to be delivered by him to the applicant, would bave the like 
effect." 

The èame writer says, (page 526 :) 
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"And, if fche agent be authorized to receive the premiunij an agreemerit be- 
tween theiapplicant and the agent ;t-hat tlie latter will be responsible ta the 
cotnptey for the amounty and hold tlie applicant as his personal debtor there- 
for.ijs.a.waiver ol the stipulatioa in the policy that it shall not bebinding 
till the premiumisi'sceivedby the Company or its accieditedagent. Thesame 
is true if the language of the policy is that the premium shall bepaid before 
the'pblicy shall beconievaiid."'' <■■ ' ' '■ ■ '' " ' 

iï conplude that the policy in feis case became effective and binding 
upori 'the Company whénit was placed' in the 'mail in Kew York, July 
28, 18$5; K npt then,'cërtaiMy|(» th^^ mprnirig of Àugust 5, 1885, 
whçn itreàçhed thé hands' oftliè agent hère 
' ïiiere wiil^ be à decree, tliêreforè, in iavbr of tte coinplainant. 



GiBsoN and Wife v. Easï Tennésske, V. & G'. R. Co. ànd aiiother. 

■ ' '' 'f iàirâuif Court/ Tf.î>},h^ Ju'ne 8, 188*?.) 

1. CABBriiiaèH-Expui.sioîr of MÔthèk and Chii-d— Halp-I'àbî! Tickets. 

If the conductor refuse to pass a child traveling on half-fare raté becàuse 
he beliei7|98 it.to,be over the.limitçd afie.aad the mother al^o leaves the train, 
she may rëcovér damages, if thé refusal'be wrongful, althoiigh the conductor 
offer tb paaS'ttër uponher own ticket without the child. It is un^èasonaMe 
in sucha cçise tPf^sk a mother tftle.ave her.child. 

8. :Same— Jtf^^^RB OF. Damagjss. : ^ •, < . 

If thére be a rçasonahle dispute between the passènger, ànd the conductor 
as to thè vàlidity of the ticket oflered, and the pasBenger obstinately refuse 
to pay the additional f are demandéd,' when able to do that, and. inaist on be- 
ing expelie^ from the train, the jury nnust take that fact in mitigation of dam- 
ages, and disallow any compensation for wounded feeliiigs, although the con- 
ductor be'mlstaken in his action. Sali v. Memphia <6 C; H, Co., 15 Fed. Rep. 

.,: ,57, followed, : . 1 • .. , 

At Law. : 

Mrs. Gibson purchased,. at AtIaQ:tft,- Ga. , two wbole and two half tickets 
to Mfiînphisi Tennessee, at emigraint rates. When she reaehed the Mem- 
phis & ChàtlestoMToad, Conductor Ramséyrefused to pass the boy, be- 
càuse he believed him- to be over 12 yeàrs old, and the mother and 
her party left the train at Grand Junction. They remained there three 
days in the ;waitiiîg-room, when the railroad company brought them to 
the city on the tickets that were^ rejected. No indignity or rudeness was 
proved, and no damages, except the delay, and there was a verdict for 
$100. 

/o^n D. ifcçrtîn, for plaintiffs.' '' / . 

>Fm. JT. Poâton, for défendants. 

Hammonï), J., (praUy.y The éjection of the boy was the sâme thing 
as the éjection of the mother, as it was unreasonable to ask her to leave 
the child, under the circumstances,and proceed on her own ticket, about 
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which there was no dispute, although the conductor offered to take that 
course. , , : ■ 

On the measure of damages, the court adhères to the rule announced 
in HaU v. Memphis & C. R. Go., 15 Fed. Rep. 57, that, whenever there 
is a reasonable ground to dispute the right of the passenger to ride on 
ther ticket he .bas, it is thé duty of the passenger to pay the additional 
fare denaariÀed by the conductor, if able to do so, and rely on the remedy 
to recoyer the amount before a justice of the poace or other compétent 
court, fixx^ that damages caiinot be increased by an obstina te résistance 
to the demanda of the conductor, and by forcing him to expél the pasr 
senger frbm the train. The passenger cantate thatcourse,undoubtedlyj 
arici sue |f0j daniages for a 'breach of thë contract or of the public duty 
of the carrier; but his own ùnreasonablë conduçt in resisting a fairly 
reasonable demand of the conductor can be taken by the jury as a miti- 
gatioii t>f 'damages, anâwiir rëduce them to nominal br actual damage 
sustainèd by ftie delay. , 

If the question were one of contract only, the plaintiff could recover 
no more than the $5.15 demanded, and by tlie payipg, lOf which ail other 
damage could hâve been prevented. But this is an a:Ction ,against .the 
carrier for breach of duty as carrier, andthç plaintiff is er^t^tled to re- 
cover such damages for the expulsion, if wrongful, as the jury may de- 
termJM.tippn the facts of the;Case; and, bec3.use ofthe peculiar nature 
of such actiojQS, the unreasonable cqnduct of.&e plaintiff, if the jury find 
it so,, can only be taken in mitigatîonof the damages tobe awarded by 
their verdict. 

A conductor cannot stçp to try the disputed question of fact, and, if so 
requifed, he must always take the passenger's word as to the âge bf a 
child, or involve his company in a claim for large damages for any mïs- 
take he lili^ght reasonably inake. The company is responsible for the 
mistake, but, in awarding damages, the jury will look to the circuin- 
stances, and say whether he was unreasonable in makîng the dispute, 
or acting upon his honest belief that the child was over âge. If it were 
an infant of tender years, aiid he made the unreasonable claim that it 
was oveir âge, the jury wouM award larger damages than if it were a largfe 
and over-grown child, closely bordering on the limit, and having the ap- 
pearance of being over the âge. In the latter case, the passenger would 
be unreasonable to insist on rejection, and could then recover only nom- 
inal or actual damages, tô be confined to such extraordinary expenses as 
were incurred by the delay and the loss proved to hâve resulted by the 
détention; but no compensation for injnred feelings or wounded sensi- 
bilities or the like. The âge of this child is disputed, and the jury is 
requiredto settle that question of fact. If over the âge of 12 years, the 
plaintiffs can recover nothing; if under, such damages as the jury may 
fix under the rule laid down. 
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Bard V. City of Augusta. 
" {Ovrcuit Court, Di Kansas. 1887.) 

1. Railboad Companibs— Municipal Aid— Povbe to Issue Bottds. 

Section 4 of the Kansas act for the organization of cities of the third clasa, 
(Comi». Laws Kan. 187,) which provides that such cities shall remain a part 
of tlie corporate limits of the townsliiçB in which they are situated, for vari- 
ons purposes.including that of subscribing stock in aid of constructing rail- 
roaas, does not exclude such cities f rom tne power to issue railroad aid bonds. 

2. Samb. 

Under Section 63 of the same act, which provides that. the council of such 
citiâ$ ishall take ail needf ul steps to piptect the interests of the clty in any 
railroad leading from or towards the same, cities of the third dass are author- 
tiied tobecome iuterested in railroad enterprises. 
8 ' BAme. 

lÀws Kan. 1876, e. 107, as amended in 1877, (Comp. Laws, 793,) relating to 
aid in the construction of railroads, expressly authorizes any eity, upon cer- 
tain co^ditions, to issue bonds for railroad purposea. 

At LaW. On demurrer to complaint. 
Jb/wi O'^cty, for plaintîff. 
(Si. 0. 2%(i<i/iier, for défendant. 

Beewer,,^. This actîoii is on railroad aid bonds, and the question 
presented fey thè demurrer td the secôi^d count of the àhswer is as to the 
power of thé défendant city td issue such bonds; for, if the power existed, 
the recitalgin the bonds eut off qther défenses. The défendant is a city 
of the third cl^ss. The act for thé Organization of sùch cities was passed 
in 1871. Section 4 reâçî s. as folio ws: 

"Municipal corporations regulated and governed by this i^ct shàll be and re- 
main a part^of the corporate limits qf the municipal towiiShips in which the 
skme are sitqàtéd, for ail towliship purposes of electing Justices of the peace, 
cûnstablès.ï'Or the purpose Of building bWdges, and subscribing stock in aid 
of constructing railrdads. Ail élections for justices of the peace and constables, 
and for issùing township bonds for building bridges: and railroads, shall be 
held at suç^ place as shall be prescribed tôt holding thé township élections." 
Comp.; Lawa, 187. 

This secstionwas âmended in 1876 by the addition of two provisos, and, 
aa amended, took efifect February 29, 1876. Nothing need be said as 
to thèse provjsos,, for it is cbnceded tiiàt défendant did not corne within 
their scopè.; ^ ' . 

Now, ihe contention of défendant is that, under this section, the sole 
piower of îssuing railroad' bonds was in the township, and therefore that 
its'issue of such bonds' was withoat warrant of law. This is a miscon- 
<^ptionoî'the import of the section. It does notattempt to limit or 
qualify any of the powers given by other portion» 6f :the act to the city. 
It simply provides that the mère organization of the municipality into a 
city of the third class shall not withdraw it from the territorial limits of 
the township, but it shall remain a part thereof for certain township 
purposes. 
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A considération of other législation will make this clear. The bound- 
aries of counties are prescribed by statute. Ail eities within the bound- 
aries of a county remain parts of it for ail county purposes. County 
taxes are charged upon tbeir property. Cbuhty dfficers exercise ail their 
functions within their terri tory. Still the powers of the eities are not 
afFected by this territorial and corporate inclusion within the county. 
Townships, on the other hand, are created, and their boundaries pre- 
scribed and changed, by the board of county commissioners. Comp. 
Law3, p. 27S', § 16. They are complète municipal corporations, the 
same as counties, and with like power of corporate action. Comp. Laws, 
c. 110. By section 48 of that chapter, (Corap. Laws, 985,) no city of 
the first or second class îs included within the corporate limits of any 
township, but constitutes itself an independent township. So, when- 
ever a city grows in population so as to become a city of either of thèse 
classes, it thereby séparâtes itself from the tovrashîp within which it was 
theretofore included, and such township ofi&cers as réside outside the city 
limits cease to hâve any territorial jurisdiction within such limits. Bor- 
tony.BwckySKan. 302. Thèse provisions make plàin the import of 
the section quoted, and show that its scope is siniply the rétention of a 
city of thethird class within the territorial limits of the township, foy 
certain township purposes. The powers of the city, as a city, are n'ît 
affected thereby. 

Nôw, turning to the other sections of the act for tire organization of 
eities of the third class, we find that they are endowed with the ordinary 
powers of a city, and, in addition, section 63 provideS that "thé'council 
shall taliè ail needful steps to protect the interests of the city, présent 
or prospective, in any raîîroad leading from or towards the Same; but 
they shàll not take or subscribè any stock in any railroad unless at least 
two-thirds of the electors of such city voting at a l^al élection vote in 
favor thereof." This authorizes the city to become interested in railroad 
enter prises, but prevents any investment therein, except upon the assent 
of two-thirds of the electors. It would be difi&cult, with this législation 
alone, tb deny the power of the défendant to issue thèse bonds. But 
beyond this, and to remove any doubt, is express authority found in 
chapter 107 of the Laws of 1876, as amendéd in 1877, (Comp. Laws, 
792.) l^ik, which is the latest expression of the législative will, au- 
thorizes any county, any township, and any city, upon certain conditions, 
to issue bonds for railroad ptirposes. This is the actrecited in the bonds 
sued on, and is clear and unequivocal authority for their issue by de- 
fendaiit. 

The demurrer will beeustaiined. 
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WaTÉXSS V. REED. 

{OirmU: Court, D. Kansas. 1887.) 

LiMiTATioiî OF Actions— RmwiîfO OF.gfATUTE — Absence peom State — Tax 
TmB. , '''/'''■ 

The Kànsas tax law, § 141, (Gomp; Laws, p. 967,) limiting the time for bring- 
ing an aetipn to defeat or avoid a tax sale to flve years after the j-ecording of 
the tax deed, except in cases where the tax has been paid or the land re- 
deemed, is to be coostriied' in cdùhëctioh with Code Civil Proc. § 21, which 
provideS tïlat, if a person bie withotit thq staté when auy cause of action ac- 
crues agftinst him, the period limited shall nol^ commence to run until he 
çomes in^o jthe state; and the runniii^ of the statute in favor of the holder of 
a tax title mil he suspended during his absence from the staté.^ 

Motion for a New Trial. ; ' -:..:; 
C, iV. <S«ém/, for plaintiff. :■.,. 
Kfe/ (fc Marim, for défendant. ■ - 

Bbewer, JL TKere is but a single; question in tiiîs casé, and that is 
whether section l'41 of the tax lare (Comp. Laws, 967) provides, within 
itself, a oonaîJleté and absolute limitation, unaffected by-any of the pro- 
visions of the gênerai limitation article of the Code of Civil Procédure, 
and especially section 21 of said article. Section 141 reads as follows: 

""Any suit otproceedingagainiafc' the tàx purchaser, his heirs or assigns, 
for the recovery of lands sold for taxes, or to defeat or avoid a sale or eonvey- 
ançe o£ I994 for taxes, except in caaes \yhere the taxes hâve been paid or the 
land redeemed as provided by law, shall be commenced within flve years 
from the time of'recording thé tax dèed, and not thereafter." 

, ,And section 21 of the Code of Civil Procédure, so far as is material to 
this case, re^d s as follows: 

; "If, wben a cause of action accrues against a person, he be out of the state, 
the period limited for the commencement of an action shaU not begin to run 
untû he cornes into the state." 

Does this exception apply to section 141. Article 3 of the Code is de- 
voted entirelyto the matter of limitations. Section 15 provides "that 
civil actions can oply be commenced, within the periods prescribed in 
this article, after the cause of aetipn shall hâve accrued; but where, in 
spécial cases, a différent limitationis prescribed by statute, the action 
shall be governed by such limitation." Then foUow several sections pre- 
scribing (^ifferept.limitations for différent actions. Besides thèse, there 
are three or four sections making spécial exceptions to the gênerai opçir- 
ation of the limi,tation clauses; as, for instance, the légal disability of 
the plaintiff, the absence or concealment of the défendant, or the failure 
of the first action. 

Now, it is contended by the défendant that this limitation section in 
the tax law is unaffected by thèse various exceptions in article 3. The 

'Eespecting the suspension of the running of the statuts of limitations by absence 
from the state, see Wood v. Bi.ssell, (Ind.) 9 N. E. Rep. 425. and note. See, also, Engel 
V. Fischer, (N. Y.) 7 N. E. Kep. 300; Miller v. Lesser, (lowa,) 32 N. W. Rep. 250. 
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suprême cotirt of the state bas not definîteiy décîdéd tWs. It îs true 
tbat iù Tftrffcer v. Boh, 32 Kan. 354, 4 Pac. Rep. 272; Harris v. Curran, 
32 Kan. 580, 4 Pac. Rep. 1044; Dm/le v, Doyle, 3S Kan. 725, 7 Pac. 
Rep. 615, — there are some expressions which seem to sustain the claim 
of the défendant. But it is also true that in Bonifant v. Doniphan, 3 
Kan. 33, and in perhaps some other cases, there are intimations to the 
contrary. The matter is not clear in my mind, but it seems a fair con- 
struction of the various statutes, and more in consonance with the rea- 
Bonable purpose of ail limitation laws, to bold against the views main- 
tained by the défendant. ;, \ , 

1. Statutes m pari materîa are to be construed together, and to be made 
harmonious if possible. Section 141 , though in the tax l.aw, is a pujfe 
steiituteof limitation, and assuch shbuld be made to harmonize with the 
gênerai provisions concerning limitations. If it were found in article 
% there WGUld be no doubt about the matter. Does its mère loca- 
tion compel a différent conclusion? 

2. The language in section 15, " where in spécial cases a différent lim- 
itation is prescribed,"'refers to the général hilè 6f lirhiïation, aild ript to 
the matter pf exceptions. Thus, section 141 îs td' be construed as pre- 
scribing a gênerai rule for actions agairtst the holders of recordèd tax 
deeds, and not to exclude exceptions which otherwise apply alike to ail 
iîrintàïîôn|ifoVisîoû8.' "' ' 

■ 3. Sictiori 21 is gênerai îii its tertùsi^^''wheii à cause;" îlot a càtise 
metiitibBied iû this article, but ahy cause. Could language be more coïn- 
ï»i*ehensive? 

4. There seems no rëason or justice iii giving ati exception in theçâse 
of an ordinary action for the recoveiy of real estate, ànd none in case Of 
an action against the holder of a tax title. The fact that, by placing bis 
tax deed upon record, the holder exposes himself to an action for the 
recovery of possession, although he be himself a non-resident, puts hito 
in rlo différent position than any other non-resident who is in actual pb'é- 
session. Eàch may be sued, but each alike must be served by publicaj- 
tion. While short statutes of limitation may be necessary to compel 
prompt payment of taxes, why should non-residents be invited to invest 
their mbney in tax titlés rather than in industries of gênerai benefit to 
the state? ' 

5. Not only is there no reason for a distinction in favor of the holder 
of a tax title, but in fact there seem weighty reasons for enfdrcing the 
exception, as against him; for by section 143, Comp. Laws, 968, by 
simply placing his tax deed on record he authorizes the holder of the 
original title tô institute an action for the recovery of possession. Such 
an action is, however, to one in actual possession, at least, perrnissive, 
and not obligatory. Myers v. Coonradt, 28 Kan. 211. Actual posses- 
sion is ordinarily better notice of the^aim of title than the record of the 
deed; and it would often tend to injustice to hold a party barred of aU 
remedy who failed to bring an action for the recovery of possession, where 
the land was absolutely vacant, simply because a tax deed bad been 
placed on record more than five yearâ. 
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For thèse among other-reasone thus briefly stateâ,!n{b6 absence of 
any express ruling by the suprême court of the state, I agrée with my 
brotber Fosï£B, and overrule the defeixdant's motion foi a new trïAl. 



HoWTH, Adm'r, etc., and otbers v. Owens and btheni. 
{dreuit Court, S. D. Oeorgia, S. D. Aprfl 6^ 18é7.) 

EBvrvAir-DBATH— Ordbb STuntmo otiT DKCBDSîfT's Nahb. 

Where an unconditionaj order sigi>ed by the j udge and duly enrolled, Btrik- 
ing the name of a decedèht frouî the cause, was taken, and ëight years there- 
sf ter application was made for leaVe to file a bill of re vivor^ in the absence of 
Mty ezplanation of the order of dismisBal, leaye to revive willnot be granted- 

{ByUatbu* hy the Court.) 

Application for Leave to File a Bill of Revivor, 
Cfctrfe» iV. Fes«, for the pïotion. 
V. i2. i8lau882^, for the défendants. 

Sfeer, J. On May 26, 1873, the original bill in tbîs ca^e Tras filed 
against Thomas E. lîoyd, George B,. Qwens, and Julian Hartridge, as 
the ezequtois of Isaac M. Pe Lyon, dec^sed. The biU aU%ed a dévasta- 
vit, and prayed a gênerai account. In 1879, Julian Hartridge died tea- 
tate, and Mary M. Hartridge qualîfied. as his executrbc. On June 3, 
1879, connsel for çomplainant tooktjiefollo-ïving order: 

" William B. Howth and others vs. George S. Otoens andofher». 

"The çomplainant suggests that since the last term of tbe court Jnlian 
jp^artridge, one of the défendants, bas died, and on their motion it is ordered 
that his name be stricken from the cause, and that the cause proceed against 
tbe other défendants. It is f urtber ordered that the time for taking testimony 
in said case be extendcd to the first day of the next term. 

"JosEtH P. BKADLETi Circuit Justice." 

At this term the cause came on for final hearing and the défendant 
George S. Owens, for himself and as exécuter of Thomas E. Lloyd, who 
had long ago died, filed a plea in bar, setting forth the f^ct that Mary 
M. Hartridge, as the executrix. of Julian Hartridge^ was a neçessary 
party, and that the complainants having voluntarily dismissed the biÛ 
as to her, by striking the name of her testator there&om, that the action 
was barred as to tbe co-executors. This plea was demurred to, and this 
cpurt held that the bUl having been iramed for a gênerai account of 
trust fands in the hands of trustées, that ail of the Qxecutoi's were nço- 
essary parties, and sustaiued the plea; also, holding that a plea for want 
of proper; parties 4s a plea in bar, and goes to the ^hole bill. Howth v. 
Owçn», 29 Fed, Eiep. 722. The complainants noyr niake application for 
leave to file a it>i]J of revivor against Mary M. Hartridge, as executrix of 
Julian Hartridge, and this is resisted by hei?. ,., , ; 
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The revivor of a suit in eqiiity by or agaînst ttie représentative of a 
deceased party is a matter of right and a mère continuation of the orig- 
inal suit. Mt:^trick v. Domingo, 14 Fed. Rep. 216; Clarkev. Mathewaon, 
12 Pet. 164. But this right does not exist where there has been an un- 
«onditional order dismissing the original suit, signed by the court and 
duly enrolled. To file a bâl of ïevivor against the représentative where 
tiie suit- has simply a,bated for the time, because of the death of one of 
fhé parties, is quite distinct froxn the recommencement of a suit which 
bas beeh formaUy and unconditionally abandoned. 

lie 6*der in this, taken nearly eight years ago, striking the name of 
Julian Hartridge from the record was unconditional. There is no pre- 
ténse that it was done throngh inadvertence; It does not appear that 
it'W&S done because of any defect in the pleadings; for want of jurisdio- 
'tion; bëcaUse the complainant hàd an adéquate remedy at law; or for 
any ôthër ground which did not go to the metits. Such a dismissal is 
à filial détermination. DuraM v. Essex Go,, 7 Wall^ 109. 

Hàd the complaînants reteined any intention to proceed further against 
the eëtate of Julian Hartridge this order striking bis name firom the 
recordi it is presumed, would not ha^ve been taken. The gênerai prao- 
tice in this country and in Englànd, when a bill in equity is dismissed, 
li^hétè thèrè is an intention further to litigate the mqtters involved, is to 
lise WôrdS of qualîficatioiï in the order, such as "without préjudice," or 
éotrie équivalent term, resierving the right to take further steps. 2 Daniel, 
Ch. Pf. 994; Durant v, iJsiea; Ob., supra. Where such.words of qualifi- 
cation do liot appear in the order, the dismissal is presumed to be ren- 
<ïered'bn the merits. The iriatter in the bill of revivor sought is pre- 
tdseiy the saine as in the original bill. There is no fraud, accident, or 
mistake, which is insisted upon to justify this motion. The dismissal 
«éenlB té bave been very deliberately done^ iùdeed , and the présent coun- 
flel fér tiie càiiiplainânts; Was iû no sensé respbnsible for it. The matter 
heré iiivôlved hàs pasjsed m rem jvdieatum, and even had it been done 
by niiétaké, it is doubtful Whfether it should be revoked after the great 
lapse bf tiàie which hàs intèrvened. ItOerest rdpvhlieie ut sU finis libium, 
àHd to thisdassical condensation of a useful and settled légal principle 
mày bëadded with equalappropriateness the maxirb equally useful, and as 
well settled, vigUantibm et rwn dormientîbuB jura suivenivaiti Ail reàSon- 
able analogies to be drawn from statutes of limitation would go to defeat 
this motion. Bills of review in ©eorgia may be brought in three years. 
Code, 2919. Equity wiU grant or refuse its remédies with analogy to 
the sta,t:^tesof limitation.^ ^ory, Eq. Jur. 640:. 

It may be thought a great hardship that the complainants cànhot now 
be permitted to litigate thèir grievances with the représentative of Julian 
Harlpidge, but it is true that parties must sometimes suËFer because 
«ourtsfind it impossible tb départ from those established rUlëâJ settled 
foeyond ail question, as abscdutely. necessary for the disposition of* busi- 
hèss, thé stability and resjfect of judgments, and the permanency of 
thoserecprds which are inteiided to be a Jxerpétuâl mémorial of the 
transactions therein recitedi. nBesides, the hardship may. not be ail ou 
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oiie sidé. In the eîght yeara that bave elapsed sînce the name of Julîan 
Hartridge was stricken from this recofd, it is not possible to say what 
rights hâve intervened, what sejilements hâve been made, what debta 
paid, what legacies assented.to by his executrix, none of which might 
hâve transpired hâd the biU beeu revived and not disniissed as to his 
estatc. I find that the main question hère resulting, was decided in 
Ckeetham v. Ward; 1 Bos. & P. OîSOk, The case was that William Ward 
and James Ward gave a joint and sevecal bond to Cheatham; the plea 
was that Cheatham, the testator^ihyAis last will, appoiqted William 
Ward on© of his executors, whp, wiÛi the other executors, duly proved 
the will and took upon them the execntion thereof. There was a de- 
jmurrer to the plea». and joinder; ; , The. court were iinanimously of opin- 
ion for the défendant; and ^EYBIB,C•iJMPllt the décision on this aq- 
knowledgéd prihciple, that wkere.a personal; aqtion is once suspended 
by the voluntary act of the party entitled t© it, it is forever gone and 
discharged. This, he said, was admitted to be the, case where there wqs 
but one obliger, but that tii^îveryi point in issue had beendecided in the 
Year,Book,21i Idw. IV. 816. Hes aaid that there was but one duty 
extending to hoûi obligors, and it;,vas, Uierefore, pointedly put, that,a 
.dischar^ of onè, or a satisfaction npjade by one, is a disçharge of botl^; 
'Snd that, he said, put ah end to the argument, for itiwas the efiect of 
ihë suspensions as to one that releflaed* discharged, and extingushed the 
action as to both. ; Heath; J., saidJt was of no conséquence. wheth(er 
the release beby opération of law, or by deed demonstrating the intent 
of the party. Êooke, J., said the obligée has it not in his power to 
electto dischai^eoneobligor, withoUtdischargingthepther, 1 Bos. & P. 
•i632; S. C. note o, Bac. Abr.tit.f Obligation D,".and the cases there 
■ ated. ■ i ^ ;i: ^. , .,,,., 

Itwas insisted with great force by. the counselfor Mrs. Hartridge, that 
under the act of the l^islatureof Georgia, approved March 16, 1869, 
thé complainants are barred; thecaufle of action having originated prier 
to the first of June, 1865; and Adamav. Dam, 47 Ga- 339; Oray v. 
Hodge, 50 Ga. 262; Maœn & A. R. R. y. Basa, 52 Ga. 13; Qossy. Rob- 
èiii, 54 Ga. 494; Reese v. TcMenony 7jO Ga. 443, are cited. I prefer, how- 
<-«v«F, to place the décision upoa the reasons to which I hâve adverted. 
-,i: The motion is denied. 



United States v. Stockokowebs' Nat. Bank of Pdeblo. 

(CHreuit Ooutt,D, Colorado. May 4, 1887.) 

PiOST'.OinoB— FraudulkhtIbsoes oy I*ost-Opficb Oedki^— Apbnct— Estop- 

■ PBii. ■ ■ ' ■ ■■', .■'-■■•;• •>■■. 

' Â pbstmaster at Lewistoii, Idahb.wlth iatent to defraud the goyernment, 

î' .and without receiving ^nymoneyiJs^ueâ post-office orders upon. the post- 

, , master at Pueblo In favo^ of thé StoCÈgrowers' Bank. He mailed the orders 

, to the hank with a lettef purpôrtiiig to De written by one Wilson, and directed 

tbebank to draw the money/andhoidit subjectto said Wilson'sorder. The 
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bank, withont knôwledge of thé fraud, obtained the money as directed, but 
in doing so acted as a principal without disclosing their agency in the matter. 
/ The Lewiston postmaster, under the name of Wilson, subsequently drew the 
greater part qî the money from the bank, and suit ■waB.afterwards brought 
against it by the United States to recover the money so^ obtained on the or- 
ders. Séld, that the bank was liable. 

On Demurrer to Answer. 
H. .W- Hobson, for plaintiff. 
tT". Q. . iZîcAmond, for défendant. 

Beewsee, J. Tte case of the United States againstthe Stockgrowfers' 
National (Bank is a case wbere the court has to traverse a field in which 
it findsjlittle light from authority, and no case , exactly in point.: The 
facts aie thèse: The postmaéter at Lewiston, Idabo, seeking to defraud 
the govemment, issued certain ipost-office orders. upon the post-office, at 
Pueblo. in favor of the Stockgrowers' Bank, the> défendant hère. As a 
matter' ofïact he received no money, and it wasa cunningly devised and 
ifraudulent seheme to rob the government, The post-office orders- be 
toailed in a letter purporting to be written by one J. G. Wilson U ihe 
défendant bank, direcling ;it tO présent the orders, draw the moneyi, and 
holdi it snbject to bis order. The amount which waa thus drawn froai 
thei. post-office was $600, which was received, déposited, and held by it 
to the crédit of J. G. Wilson. Shortly thereafter the Lewiston postmas- 
teï:as Wilson drew $500 of that an^ount from the bank. Tbe other hun- 
dred, dollars remainedthere at the time this suit was commenced. The 
government, in the course of time, finding thèse post-office orders were 
fraudulently issued by its postmaster at Lewiston, caused him to be 
arrested and prosecuted, and instituted this suit, to recover from the 
bank the $600 which ithad received. The bankmakes no clàim to the 
hundred dollars which it bas not paid over, but défends as to thelSOO 
whicb ît had paid over before this suit and before notice. 

Section 4057 of the Fédéral statutes provides that in ail cases wbere 
money bas been paid out of the funds of the post-office department un- 
der the pretense that service bas been performed therefor, etc., "and in 
ail other cages whère money of the department has been paid to anyper- 
son in conséquence of fraudulent représentations, or by the mistake, col- 
lusion, or misconduct of any officer, or other employé in the postal serv- 
ice, the postmaster gênerai shall cause suit to be brought to recover such 
wrong or fraudulent payment, or excess, with interest thereon." That 
this money was obtained wrongfully from the government is undoubted. 
If it is regarded as a transaction between the postmaster at Pueblo and 
the défendant bank, both that officer and that bank were innocent of in- 
tentional wrong. Both aded under the mistaken belief that those post- 
office orders were rightfully issued, and were valid obligations of the gov- 
ernment. If it be regarded in the light of a transaction between the 
government on the one handjflsrepresented byitstwb postmasters, that 
at Lewiston and that at Pueblo, and the StockgPowers' Bank on the other 
band, tbea it was money wrongfully obtained from tbe government 
v,30F.no.l3— 58 
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thrdugh the misconduct of one of its officers. In either casé, withip the 
strict wordg of that statute, môney, has been wrongftilly obtained from 
the government by this defencfant bank. But that omybrings up the 
real diffictilty in the case. An ordînary principal whose agent is guilty 
of wrong, but who acts within thé scbpe of his apparent authority, is 
bound by such acts so far as affects innocent third parties. In other 
words, under thèse cases, the principal assumes the burden of his agent's 
conduct: if it is wrongful,the principal only suffers, and innocent third 
parties are safe. That, with perhaps certain limitations, is the universal 
rule applying to the doctrine of principal and agency so far as private 
individuals are concemed. It is m open question under the authorities 
as yet whether the converse of that rule does not apply to the government 
and its agents. Many courts bave in a gênerai way affirmed that what- 
everof hàrdship there niay be in particular instances, the gênerai weal 
of thëipùblio requires that the individual and not the government should 
bear the burden of the conduct of the government's agent. It is un- 
doubtedly true, as settled, by the cage of Gooke v. U. S., 91 U. S. 389, 
that when the governmôht descends from its position as sovereign and 
deals' in' negotiable paper, it subjeots itself to the ordinary rules control- 
ing negotiable paper the aame as any individual, Btat thèse post-office 
ordere are not negotiable paper; they are orders dràwn by one postmas- 
ter upon another, payable to a' pafticular person not named in the ordèr 
itself^ unknown save as to the particular parties to the transaction-'— the 
two postmastërs and the party Vào obtains them-^so that the protection 
which. the raies applicable to negotiable paper •wôuld lay around mariy 
transactions do not avail the défendant in this case. Thestrength of 
the défense lies in the fact thafcit claims to hâve been acting as an agent 
sîûjply; it was not seeking tO get'money for itsèlf from the post-office at 
Pueblo; it presented thèse orders as the agent for this unknown party, 
this J. G. Wilsoii,and for him obtained this monéy from the post-office; 
and, in obédience to the directions of its principal, transferred to him the 
$500 of the Jthoney thua receivedi • i , 

The case ofU.S.v.Pinover, 3 Fed. Rep. 305, cohtains quite a discus- 
sion of the circutostances under >vhich an agent is reliéwed from respons- 
ibility. Thatand the casescited therein lay down 'wh'at I think is the 
correct rule, thalt one who deals with the; government as an agent, or rep- 
reseiiling hiaièelf or known to be an agent, receiveS money as such agent, 
and pays it over to his principal before liotice of any wrong, is protected. 
Hè bas in his dealings with the government eomejto it as the agent of a 
.third party^ and the government hasassuraed todeal with him as the 
agent of this third party, and if it afterwards turhs out that there is any 
wrong in the; transaction — I inean a wrong not pèrsbnal to the agent-^ 
the governraetit must look to this undisclosed or disclosed principal, be- 
-cause it has assumed to treat with -this party as an figent for some prin- 
cipal; but where the party deals i with the government as a principal, 
although he œay > be in fact an agents the gbvemment has a right to treat 
him as a princijJal, and say: We deal with you as a principal; we know 
not the fact of your agency, and we may hold you as principal. 
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Now, thèse post-office ûrderg ^frere drawn payable to the order of the 
défendant bank; it presented tbem as its owtij dt obtained the money. 
So far as thèse pleadings show, ûeither the postroaster at Pueblo jior any 
government officiai except the wrongdoer knew otherwise than that this 
Stockgrowers' Bank was the principal qwning or claiming this money; 
the party intending to appropriate this money to its own benefit. The 
government dealt with it as a principal, paid the money to it as a prin- 
cipal, and under those circùmstances, within the rule thus laid down, 
the government bas a right to say: Although you were in fact only an 
agent, -we did not know you assuch; we dealt with you as a principal; 
you made no représentations to us of the position which you were oecu- 
pying or the agency which you now claim, and we hôld you, therefore, 
as a principal. 

It is further said that a party who accepta and pays what purports to 
be his own paper cannot thereafter recover the money thus paid. It is bis 
duty when the paper is presented to him, if it is a forgery, to detect it 
and refuse payment; and that the government, througb its officer at 
Pueblo, accepted this,which purported to be the paper of the government, 
and having accepted il and paid it to a party who was innocent of wrong, 
is estopped from recovering. 

In'the case of Cooke v. U. S., mpra, certain treasnry notes were re- 
(ieivëd by the subtreasurer at New York and paid, and when they were 
thereafter sent to Washington, it was discovered that they were forgeries, 
and the right of the goverriment to main tain the action was sustained; 
the suprême court holding that this subordinate officer, the subtreasurer 
in New York City, was not the one who finally re presented the govern- 
ment so as to détermine upon the genuineness and validity of this paper 
which waS presented and paid by him. 

The statutes in respect to the post-office department are meager. It 
says, that the postmaster gênerai may provide for post-office orders. It 
does not specifioally, or in terms commit the final détermination of the 
validity of thèse orders to any local postmaster. So, within the reason- 
ing of the suprême court in that Cboifce Case, it seeras to me that it must 
be held, and there are some équitable reasons for so holding, that until 
this matter bas come to the knowledge of the department at Washington, 
so that there bas been time for the action of the principal représentative 
of the government in this business, there is no such estoppel as ordi- 
narily runs from the acceptance and payment of forged paper. 

There is nothing in this record, as it is now presented, from which I 
can say whether there was any négligence on the part of the government 
after the postmaster gênerai at Washington had obtained cognizance of 
thèse facts, Indeed, I may say that while counsel discussed this case 
upon the gênerai facts as I hâve stated, y et the question is technically 
raised upon a demurrer to the answer, and I hâve had some doubts as 
to whether the pleadings were such that the questions were fully repre- 
sented by that demurrer, or the pleadings as they stand. Certainly upon 
this last question I see nothing to show the time at which knowledge of 
thèse facts was brought home to the department at Washington, or no- 
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tice given to the défendant; the only dates bèing the- présentation of the 
post-ofiSce orders, etc., and the commencement of this suit. 

I feei eohstrained, therefore, to suétain the demurrer to thèse answers. 
Whatever question there may coriïe hereafter of négligence on the part 
of the government I think must be presented in some further pleading. 



United ' States 'W.Et.even Hobses. 

{Circuit I Court, Dj Indiana. June 2, t887.) 

CusTOMS DuTiES— Exemptions-^Ahimals Fit fok Bebbding. 

In a proceedirig to fôrfeit 11 stàllionà and a jack.the information charged 

' that certain Canadians were 'engaged in importing animais from Canada for 

sale; tbat they were np;t epga^d ia breeding or Taiain|g animais; and that 

tliey causéd certain citizèns oflndiana tomalte tlieîr aiBBaavit to tliecollector 

Of ctistoais that they wtiréthé owners of the animais, and hàd imported them 

, expressly for tireeding purposfea, 'vrhen in fact the animais were the prbperty 

. of the Canadians, who impoited.thesni for sale and proflt., S^^ld, that the fact 

that the animais Were fit fol' hfëeding purposes did ' hôt ehtitlé tjie importers 

to exemption from customs duties, under the act of congress of March 8, 

1888, (32 St. at Large, ô03i)iexempt,ing from du ty. animais specially imported 

for breeding purposes, if the.^nîmalswere in fact imported for sale, and that 

the information sufflcien'tly chargëd an offense agàinst fiiô customs laws. 

Emory P. SeUers, U. S. Dist. Atty., and Qraham Hi Bams,- Asst. 
Dist. Atty. , for appellants. : 

Harrison, MiUer & Elam, for appellee. 

Gresham, J. This is a proceeding, to forfeit to the United States 
eleven stallions aiïtd one jack, for violation of the customs laws. The in- 
formation is in excusably long, but it charges, in substance, that Albert 
and Wesley Fansom, of Toronto; Were engaged in importing animais 
into the United States from Canada tod other foreign countries for sale; 
that they were not engaged in breeding or raising animais; that in Feb- 
ruary, 1887, they caused Henry Quinee and Scott Galloway, citizèns of 
Indiana, to make and présent to the collector of customs at Port Huron 
their afSdavit, stating that they were the owners of the animais, and had 
imported them into the United States expressly for breeding purposes, 
when, in truth and in fact, the afBants did not owû the animais, but 
thëy were the prôperty of the Fansoms, who did not import them for 
breeding purposes, but for sale and profit; and that the Fansoms thus 
succeeded in having the animais entered at Port Huron free, although 
they were subject to duty, thereby défrauding the United States of the 
revenue due thereon. 

The Fansoms, as claimants, ■ exCepted to the information, on the 

gronnd that the facts charged did iio*t amonnt to à violation of the cus- 

■ toms laws, and did not, therefore/'^title the United States to a forfeit- 

ure of the prôperty. The district court sustained the exceptions, and 

dismissed the libel, from which deCrée the United States appealed. 
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By Schedule G, subseo. 252, act of March 3, 1883, (22 St. at Large, 
503,) the duty on live animais is 20 per cent, ad valorem; and by sub- 
section 642 of the same act it is provided that "animais specially im- 
ported for breeding purposes shall be admitted free, upon proof thereof 
satisfactory to the secretary of the treasury, and under such régulations 
as he may prescribe." 22 St. at Large, 517. 

Article 386 of the régulations promulgatéd by the secretary of the 
treasury on July 1, 1884, reads as follows: 

"For the admission of the free entry of animais, when imported for breed- 
ing purposes, there shall be produced to the collector at Ihe port of importa- 
tion a oertifloate from the United States consul at the port of shipnient, (or^ 
bond giyen in a sum equal to value,) showing ths^t the animais are, to the 
best of hisJnformation and belief, especially intended for such purposes, and 
also a stàiement of the oionër, under oath, th&t they were imported froin 
abroad intothe United States especially for breeding pUrposes." 

Section 12 of the act ofJune 22, 1874, (18 St. at Large, 186,) provides 
that any owner, importer, consignée, agent, or other person who shall, 
with'intent to défraud the revenue, make, or attempt to make, any en- 
try of imported merohandise by means of any frandulent orfalse invoioe, 
affidavit, letter, or paper, or by means of any false statements, written 
or. verbal, or who; shall be guilty of any willful act or omission, by 
means whereof the United States shaE be deprived, of the lawful duties 
accruing upon such merchandise, or any portion thereof, embraced or 
referred to in such invoice, affidavit, letter, paperj^ or statement, or af- 
fected by such act or omission, shall, for each offepse, be fined in any 
sum not exceeding $5,000, nor less than $50, or imprisoned for any 
time not exceeding two years, or both, and, in addition to such fine, 
«uch merchandise shall be forfeited, etc. 

Ail live animais imported into the United States are liable to a duty 
of 20 per cent, ad valorem, unless they are brought in for a period, not 
«xceeding six months, for exhibition or compétition for prizes offered 
by agricultural or racing associations ; or are brought by persons emigrat- 
ing from foreign countries to the United States with their familles, and 
in actual use for that purpose ; or unless they are specially imported for 
breeding purposes. It is only animais brought in for the three specified 
purpos,e8 that are placed upon the free list, (22 St. at Large, 517,) and 
before they can be enteréd free, proof must be made, in compliance with 
the régulations prescribed by the secretary of the treasury, showing that 
they aire not liable to duty. 

" A statement of the owner, under oath, that they were imported from 
abroad into the United States expressly for breeding purposes," is re- 
<juired as a condition précèdent to the free entry of animais of that class. 
The swom statement in this case was made by Quince and Galloway, 
•and not by the owner, and the animais were not imported expressly for 
breeding purposes, but for spéculation. The régulation in question was 
reasonabte ànd necessary for the protection of the govemment against 
fraud. Exemption from dutyis the exception, and the Fansoms were 
■obliged toshow, by a truthfûl statement of their own, or of some one 
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autfaofized to act for them, under oath, that they were entitled to enter 
the animais free. While the statute was doubtless enacted in the inter- 
est of breeders, and for the purpose of improving the stock of the coun- 
try, and thus increasing its wealth, it will not bear the construction con- 
tended for by the couneel 'ibr the claimants. It does not say that ail 
animais, maie or female, ût for breeding, or capable of breeding, may be 
entered free. If that had been the intention of congress, why use the 
words, ■"animais specially imported for breeding purposes? " It would 
be as unfair to the government to give it the construction claimed as it 
would be to importers to say that, having once in good faîth entered an- 
imais free by making the required proôf, they may not thereafter sell 
them. ■ The statute is satisfied whén the owner in good faith imports ani- 
mais éxpressly for breeding; and he is thereafter at liberty to change 
bis mind, and sell them, or use them as if they had never been imported. 
United States v. One Hvndred and Ninety-dx Mares, 29 Fed. Rep. 139. 

If the charges in the informiation are true, the claimants caused a false 
affidavit to be made and presented to the collector, and succeeded in 
having their aniolals entered free as the property of oth'ers, whèn they 
were subject to duty, and thereby defrauded the governmrait of its just 
revenue. 

The judgment of the district court is reversed, with instructions to 
overrule the exceptions to the information. 

Harlan, J., concurs. 



United States v. Soule and others. 

{Ovrcuit Court, B.KansM. 1887.) 

CouKTS—JmuspioTiON— District CoimT of Kansas— "Cherokbe Outlet"— 

MURDBB. 

The "Cliefokee Outlet" is within that portion of the Indian terrltory 
placed within the jurisdictian of the United States district court of Kansas 
by the act pf congress of January 6, 1883, (33 St. U. S. 400,) and jurisdiction 
of a murder committed there is in thàt court, aud not in the district court for 
the Western district of Arkansasi 

Indictment for Murder. On plea to the jurisdiction. Certified. 

W. Perry, U. S. Dist. Atty,, for plaintiff. 

Henry T. Sumner and D. W^ 0. Dtmcan, for défendants. 

Brewer, J. ■ The défendants were indicted in the district court of the 
district of Kansas for murder. They filed a plea challenging the jurisdic- 
tion of that court. That plea bas been certified to this court for décision. 
The question presented is whetherthe district court had jurisdiction of 
the place atwhich the offense is charged to bave been committed. The 
place is described in the indictment as "within that part of the Indian 
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ierritory lying north of the Canadian river, and east of Texas and the 
one hundredth meridian, not set apart and oecupied by the Cherokee, 
Creek, and Seminole Indian tribes, and at that part of the territory 
known as the "Cherokee Outlet." Prior to January 6, 1883, unques- 
tionably the entire Indian territory was within the jurisdiction of the 
district court of the Western district of Arkansas. On that day an act 
was passed (22 St. U. S. 400) providing for one term of the United States 
district court for the district of Kansas to be held at Wichita, a place 
near the southern boundary of the state of Kansaa. Section two of that 
act provides as foUows : 

"That ail that part of the Indian territory lying north of the Canadian 
river, and east of Texas and the one hundredth meridian, not set apart and 
oecupied by the Cherokee, Creek, and Seminole Indian tribes, shall, from and 
afterthe passage of this act, beannexed to and constitute a part of the United 
States judicial district of Kansas, and the United States district Courts at 
■Wichita and Fort Scott, in the district of Kansas, shall hâve exclusive orig- 
inal jurisdiction of ail oftenses cômmitted within the limits of the territory 
hereby annexed to said district of Kansas against any of the laws of the 
United States now or that may hereafter be operative therein." 

Unquestionably by this section a portion of thé Indian territory was 
placéd within the jurisdiction of the district court of Kansas, and the 
question is whether the Cherokee outlet is within this portion. As sig- 
nifieant of the intent of congress, the third section is important. It reads 
as foUows : 

"That ail that part of the Indian territory not annexed to the district of 
Kansas by this act, and not set apart and oecupied by the Cherokee, Creek, 
Choctàw, Chickàsaw, and Seminole Indian tribes, shall, f rora and after the 
passage of this act, be annexed to and constitute a part of the United gt^tes 
judicial district known as the Northern district of Texas, and the United 
States district court at Graham, in said Northern district of Texas shall hâve 
exclusive original jurisdiction of ail offenses cominitited within the limits of 
the territory hereby annexed to said Northern district of Texas, against any 
of the laws of the United States now or that may hereafter be operative 
therein." ' 

It will be sèen from thèse two sections, taken in conjunction with the 
prior statutes vesting jurisdiction over the entire territory in the district 
court of the Western district of Arkansas, that the intent of congress 
was to apportion the territory between the threô courts; and we should 
naturally expect, in the absence of cogent reasons for the eontrary, that 
the entire portion of the territory coutiguous to the place of holding court 
in each district, respectively, would be assigned to that district. It is 
nnquestionable that the entire south-western portion goes to the Texas dis- 
trict court, and tlie entire eastern portion to the Arkansas court, and there- 
fore the entire north-western portion we should expect to find assigned to 
the Kansas court. The intent of the law-maker, of course, controls in the 
interprétation of a statute; and the geographical argument as to that in- 
tent is in this case most potent. The convenience and economy of busi- 
ness re^juire that the territory subject to the jurisdiction of a court should 
be as near as possible to the'place where the court is held, and the very 
distribution of the territory îs évidence that congress had this matter of 



920 FEDESAt REPOETEB. 

economy and convenience în mind.. Now, if the, Cherokee outlet re- 
raains attaohed to the district of Apkansas for jurisdictional purposes, 
there is a long strip of territoryy far removed from the place of holding 
that court, into which its process Oiust run; and, further; this same strip 
stands interiiiediate between that. portion assigned tp the Kansas court 
and the place at which that court is held. 

With this potent geographical fact before us, we pass to an examina- 
tion of the language of the section, and the significaht words are thèse: 
"That part of thé Indian terri tory, lying north,"etc,, "notset apart and 
occupied by the Cherokee, Creek, and Seminole tribés." •, Beyond the 
meteimatter of geography, there is a: double description in this définition 
of territory. 'This is indicated by the two terms, "set apart " and "occu- 
pied." Thèse arejpihèd by the cbpulative, and iiot by the disjunctive, 
coiijnhctiQri. ÊPth, facts 'evid,ericed;by thèse words niiist èxist to exclude 
the terri tojry îroiPitlie jurisdiction of the jKansas couït. ,It will not be 
assupied that either term waÇj.supt^rfluous, or that s,ome distinctive fact 
was not in tbfe mind of congress in the use of each. A tract occupied, 
but not set apart, would not: be'exoluded. Soj aiso, as to a tract set 
apart, but not, occupied. What were the facts evidenced by thèse re- 
spective terms? ;We go back to the treaty of 1828, (7, U. S. St. at 
ù.rge, 311.) , The preanible of that treaty recites: 'fWhereas, it being 
the anxious 4esire of the government of the United States to secure to 
the Cherokee nation of Indians a permanent home," etc. Article 2 then 
reads: "The United States agrée tp possess the Cherokee nation, and to 
guaranty it to' them forever, and that guaranty is hereby solemnly 
pledged of seven millions of acres of land, to be boundéd as follows:" 
Then follows a description by lïietes and bounds of the tract above in- 
dicated, of 7rOO0,O0O of acres. Then, in the same article, are thèse 
words: "In ^(^dation to the seven niillions of acres thus prpvidéd for and 
bounded, the United States further guaranty to the Cherokee nation a 
perpétuai outletwest, and a free and unmolested use of ail the country 
lying west of the western boundary of the above-described limit, and as 
far west as the sovereignty of the United States and their right of soil 
extends." The treaty of February 14, 1833, (7 U. S. St. at Large, 
414.) réitérâtes : the same grants; attaches to the . provision quoted for 
outlet, etc., a proviso, "If the saline or sait plain on the great western 
prairie, shall fall within said limits, tho right is resgrved to the United 
States, tP permit other tribes of Hed Men to get sait on said plain în com- 
mon with th& Cherokees;" and also that letters patent shall be issued as 
soon as practioable for the land so guarantied. Subséquent treaties hâve 
reduced thei boundariés of this, 7 (000,000 tract, and also provided for 
cessions of sanje portion of the territory west to other tribes. In pur- 
suance of this treaty, patent was issued for ail the.lands, including the 
outletwest., No distinctipn was made in the granting clause bet-neec 
the 7,000,000 tract and the outlet west. , 

Now, is IhJâ ojjtlet, within the meaning of the act of 1883, "set apart 
and occupied!' 'by the Cherokee nation? That it was set apart to that 
nation is évident; but was it occupied? Doubtless, in a certain sensé, 
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ît was occupied, because the Cherokee nation had a title and ^ig^t to 
possess it; but, if congress had meaût by this act to ihclude ail land 
owned by the Cherokees, the tvôrds "setapart"would hâve been anapie, 
and the word "occupied" was superflu ous. Obviously, some distinctive 
matter was inteûdéd to be expressed by the use of that wcird. The sig- 
nificance of it is évident, from the language of thé proviso in article 2, 
heretofore quoted.- Manifestly congress set apartthat 7,000,000 acres 
as a home, and that was thereafter to be regarded as set apart and occu- 
pied, "because," as expressed in the preamble of the treaty, "congress 
was intent upon-securing a permanent home." Beyond that, the guar- 
anty was of an outlet,— not territory for résidence, but for passage ground 
over which the Cherokees might pass to ail the unoccupied domains west. 
But while the exclusive right to this outlet was guarantied, while patent 
was issued cOnveying this outlet, it wasi described and intended obvibusly 
as an outlet, and not as a home. So, whatever rights of property tàe 
Cherokees may hâve in this outlet, it was not territory set âpart for a 
home, and is not territory, within the language of the act of 1883, "set 
apart and occupieid" by the Cherokee tribe. I think, therefore, that the 
district court of Kîansas had jùrisdiction over the territory in which this 
offense ischarged tohavfe' been committed. 

I am aware that in the case of U. S. v. Rogers,, 23 Fed. Rep. 658, 
Judge Paekeb of the Western district of Arkansfis has expressed a dif- 
férent conclusion, and lias held that the jurisdiction over this outlet still 
remains in the district court for the Western district of Arkansas. I 
hâve given hîs carefiilànd elaboïate opinion thoroùgh study; and while, 
acûording to thatopihioh, the considération which itscateful préparation, 
and which the distinguished ability of that learned judge, compels, I àm 
unable to yield to the force of bis reasoning. Both the geographical ar- 
gument and the double description in the act of 1883 lead me to à dif- 
férent conclusion, and to hold that the jurisdiction over the outlet is 
vested in the district court of Kansas. The plea to the jurisdiction of 
the district court will therefore be overruled, and the case certiôed back 
to that court for trial. 



Cltjett and others v. Claflin and othera. 

{CvrcuU Court, 8. D. New York. June 7, 1887.) 

Patbhtb sor Inventions— No vbltt—Impbovbd Shirt-Bosoms. 

The claims of letters patent No. 156,880, of November 17, 1874, to Robert 
Cluett, for an improvement in shirt-bosoms, do not cover a bôsom of any des- 
ignated color, size, or shape, or a binding of anjr particular variety, or the 
machinery or processes employed in the construction of the shirt. They are 
simply for the combination of a shirt-bosom, bound on the outer edge with a 
folded and stitched binding, attached to the shirt-hody by a separate line of 
stitching through the binding. This, in view of ail that was known to the art 
in 1874, is not invention, and the patent is void for waut of patentable 
novèlty. 
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In Equîty. 

Jam^s^.: (SHfem, for complainanta. 

Louis C. Baegmer and David 2îm, for défendants. 

CoxÈ; J. The complainants are the owners of letters patent No. 
156,880, granted to Robert Gluett, November 17, 1874, for an improve- 
ment in shirt-bosoms. The object of the patentée was — Mrst, to avoid 
the disfigurement of the bosom which foUows from folding in the raw 
edges and loose threads thereof ; second, tp stay the bosoin, and render it 
less liable to ruraple; and, third, to prevent the wrinkling or fulling up 
of any one of the layers of which it is çomposed. The shirt is con- 
structed by placing two or more layers of cloth, composing the bosom, 
smoothly, one upon the other. Their edges are then bound with a 
folded strip of similar material, which, except at thenQck and yoke, ex- 
tends entirelj' aronnd the bosom , and is attached thereto by a Une of 
stitches. The bosom is then placed upon the shirt body, and fastened 
to it by a second line of stitches through the binding. In other, and, 
perhaps, plainer words, the alleged invention consists in binding a shirt 
bosom, and afterwards sewing it through the binding to the body of the 
shirt. A shirt so made was firat produced by the patentée in the spring 
or early fiummer of 1874. The claims are as foUows; 

"(1) In cômbination with a shirt-body, a shirt-bosom, bound on the outer 
edge with a folded and stitched binding, arid attached to the shirt-body by a 
separate line of stitching through such binding. (2) The shlrt-bosom, S, 
çomposed pf two or more thicknesses of cloth, B, L, bound on the outer edge 
with the binding, B'', and secured to the sliirt-front, F, by the line of stitch- 
ing, O.» ; 

The défendants, admit that some of the shirts dealt in by them con- 
tain the patented features, but they insist that the complainants' shirt 
was old in 1874;. and, if not completely anticipated, the state of the art 
was suçh that; the patent must be held void for iack of invention. 
■ A vDiuminous mass of testimony has been returned upon the question 
of prior use. The greater part, however, may be laid aside, when it is 
remembered that this défense must be established by proof as explicit 
and convincing as that required to convict a person charged with crime; 
proof which preponderates the complainants' testimony not only, but 
which satisfies the mind beyond a reasonable doubt. The évidence upon 
this question iafulï of contradictions and itnprobabilities,' and furnishes 
another illustration of the difficulty of arriving at the truth from human 
testimony. AlthoUgh corruption, préjudice, and self-interest may be 
whoUy absent, it is well-nigh impossible for a witness, no matter how 
intelligent he mây be, or how retentive bis memory, to recall the détails 
of ordinary transactions oceurring 12 or 15 years before. IZven the niost 
intelligent and ihcorruptible witnesses are hère provéd to hâve been mis- 
taken in important particulars, and others, npt so intelligrait or virtuous, 
are contradicted aiid diseredited. It iS thought that the testimony falls 
below the standard ■ required by the rule refer^ëd tp, unless it be the 
proof of prior use at Chatham, New York. Two witnesses who made 
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bound-bosom shîrts, sirailar to the patented shirt, were called; and at 
great length, and with careful attention to détails, told the manner of 
construction, and the experiments which led to the adoption of that 
style of shirt. But the character of one of thèse witnesses, Ford, was 
compromised by an attempt upon his part to sell the knowledge he 
possessed for a large sum of money; and the court should hesitate to 
accept his story, were it net corroborated by the testimony of the county 
judge of Columbia county, whose character is conceded by ail to be 
enlirely beyond reproach. Judge McClellan positively, and with réit- 
ération, testifies that he bought bound-bosom shirts prior to 1870, and 
gives facts and circumstances which render it quite improbable that he 
is in the wrong. To be sure, he is shown to bemistaken as to minor 
détails in a few instances, but, upon ail material questions, his testi- 
mony remains entirëly unshaken, and, when taken in connection with 
the évidence of Ford and Clark, it can hardly be said that there is a 
reasonable doubt remaining regarding the Chatham anticipation. 

But it is thought that the patent must be declared invalid for want of 
patentable novelty, and the court prefers to rest the décision upon this 
ground. It will be seen, upon an examination of the claims, that they 
do not cover a bosom of any designated color, size, or shape, or a bind- 
ing of any particular variety, or the machinery or processes employed 
in the construction of the shirt; but they are for the combination of a 
shirtrbosom, bound on the outer edge with a folded and stitched bind- 
ing, attached to the shirt-body by a separate Une of stitching through 
the binding. The patent covers nothing more. To attribute to the ai- 
leged invention ail the improvements and increased facilities which 
modem machinery and ingenuity hâve introduced into the shirt trafRc 
is hardly warranted by the proofs. At thé time the patentée produced 
the combination in question, namely, in the spring of 1874, the art of 
binding textile fabrics for orflamentation, strength, and préservation was 
very old. Shirts and shirt-bosoms, and bosoms with binding around 
their outer edges, were not new. Woolen shirts, with bosoms bound 
and attached on one side alone, and on both sides, to the shirt-body by 
a line of stitches, either through or just inside the binding, and laun- 
dered shirts with ruffled or puffed bound bosoms, were well known. 

In January, 1873, a patent for improvements in shirts was granted to 
Augustus D. Marr, the spécification of which contains this language: 
"The edges of each fly and the bosom front may be bound with bind- 
ing." In 1869 or 1870 the complainants themselves made and sold a 
bound bosom, or dickey, detached from the shirt, and intended to hang 
by means of a tab to the collar button, and to be worn or not as occa- 
■sion required. Had a njother, in 1870, whose son exhibited an aver- 
sion to wearing the bound dickey, seen fit to sew it to his shirt by a line 
of stitches through the binding, she would bave anticipated the Cluett 
patent. Had she done this in 1875, she would hâve infringed. The 
question, therefore, is, was it invention for the patentée, in view of ail 
that was known in the art in 1874, to sew the bound bosom made by 
him to the shirt upon which it hung, by a line of stitches through the 
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biridiog? There was no invention in locating thestitches at that point, 
for it would alniost require an exercise ofthe inventive faculties t& find 
any other place to put them. Two or more pièces of cloth, bound on 
the edges, are laid upon another pièce, and held in proper position by 
means of a button. A party who is aware that similar fabrics bave been 
held'in position, by sewing instead of buttoning, substitutes the former 
for the latter mode. Clearly this is not invention. Take an illustra- 
tion. Let us assume that two intelligent workmen were eœployed in 
the oomplainanfcs' manufactôry in 1872, the one wearing the woolen 
sbij-twith shield-shaped bound bosom, described by the défendants' wit- 
nesses, thie; other the bound diokeyimade by the complainants. The tab 
whîch holds the latter to the collar button breaks or becomes inopera- 
tivÇj and its wearer, after examining the woolen shiit of his companion, 
sews the dickey to the body of his shirt by a -line of stitches through the 
binding. Dées he by this act become an inventer? Is the opération 
one which taxes the brain, or calls into being "that intuitive faculty of 
the mind" which the suprême court regards as necessary to patentable 
novelty? HoUist&r v. Bmedict Mmufg Qo.^ 113 U. S. 69, 5 Sup. Ct. 
Rep. 717. If 8o, it might aJmost be said that he who, by means of a 
row of tacks through its binding, attaches to the wall a map which pre- 
viously had been suspended in tiie same position by a cord, is entitled 
to rank ss an inventor. It is entirely clear that, under the décisions of 
the suprême court, this action cannot be maintained. The record dis- 
doses less invention than was shown in any of the following cases: 
Pennsylvaiiia B. Oo. v. Locomotive Truck Co., 110 U. S^ 490, 4 Sup. Ct. 
Icîép. 220 -ji Stimpson v. Woodman, 10; Wall. 117; Stephenson v. Brooklyn 
Ry. Co., 114 U. S. 149, 6 Sup. Ct. Rep. 777; Yak Lock Co. v. Grem- 
Uaf, 117 U. S. 654, 6 Sup. Ct. Rep. 846; Thatclier Heating Co. v. Burtis, 
39 0. G. 587, 7'Sup.:Ct. Rep. WU; Esley v. Burdett, 109 U. S. 633, 
3 Sup. Ct. Rep. 581; Clark Fomace-Holder Go.v. Ferguson, 119 U. S. 335, 
7 Sup. Ct. Rep. 382; Phillips v. Detrdt, 111 U. S. 604, 4 Sup. Ct. Rep. 
680; Gardner.x.Herz, 118 U. S. 180, 6 Sup. Ct. Rep. 1027. 
; The bill must be dismissed, with costs. 



Clubtt and others «. Mack and others. 

. Çtfireuii Court, 8. D. New York. June 7, 1887.) 

CoxE, J. A decree dismissing the bill, with costs, should be entered în thii 
cause upon the authority of Gluett v. Olaflin, anie, 931. 
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The Neptuno. 

Sullivan v. The Neptono, etc. 

(District Court, S. D. Nm York. April 4, 1887.) 

1. Seambk— Peksonai Injuries— Defectite Taçkle; 

A vessel and her owriers are liable to seamen for injuries caused by the use 
of -vyeàk and dangerous tackle by the order of the ship'ë offlcers, after notice 
of it8 defects. 

2. SAiw— Case Stated-^Ruptxibe. 

Thelibelant, a weakly lad of 18, was tending the sling in the hold while 

the end wàs unlôadihg. The iron hook, by which the tackle was attached to 

the yard above, btoke, and. the sling fell upon the libelant, injuring him se- 

j verely; causing, as alleged, f. rupture near each groin. The hook broke in 

: conséquence ofaflaw.whichwaBindicated by its appearance, andwaspointed 

ont to the mate. Eeld, that the vessel was liable ; but, upoh disputed évidence 

' as to the lad's previous condition, |600besideBexpen,sea was allowed. 

In Admiralty. 
! Jas. K. SiM, Wing & Shoudy, and H. Putnam, for libelant. 
\ Sidney Chubb, for claimant. 

Beown, J. On the thirtieth of March, 1886, the British steamer 
Neptuno, being at the port of Graytown unloading cargo, the libelant, a 
youth 18 years old, was directed by the mate to tend the sling at the 
hatch. between-decks. While engaged in this work, a load of about 300 
pounds, whioh had been hoisted by the tackle nearly up to the main- 
yard, fell upon him, and knocked him insensible. On being picked up, 
his right forearm was found to be fractured, one of the bones of the right 
hand was broken, and a serious rupture diselosed in each groin. I think 
the évidence shows that the captain ofiered him hospital treatment ai 
Graytown, but the libelant preferred to corne to New York with the ship. 
When the steamer arrived hère, on the sixteenth of April, he was still 
weak.and disabled. He could not turn his arm. On the 20th, while the 
master's arrangements for procuring him admission to the Long Island 
hospital were still incomplète, the libelant being then ashore with the 
master,,who was then actuaUy engaged in perfecting those arrangements 
for admil^ion, some friends took the libelant in charge, and obtained 
his entry into the same hospital on the 22d. TJnder thèse circumstances, 
I cannot regard the libelant's conduct as amounting to désertion exoner- 
ating the ship. 

The bones of the arm, being in very bad position, had to be refractured 
and reset. The opération was entirely successful, and the libelant was 
discharged on the twenty-fourth of July with the free use of his arm. 
He still sufFers from the hernia. 

The fall of the load arose from the breaking of the hook at the end of 
the tackle by which the sling was raised. Some négligence of the winch- 
man and fellow-servant is suggested, in allô wing the tackle to be carried 
too far. The évidence, however, is not sufficient to allow the breaking 
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of the hook ta be ascribed to that cause. Several witnesses state that the 
hook, before it was used, was known to bë imperfect; that it showed a 
plain flaw in the bottom of the curve, at the place where it broke; that, 
before it was used, the mate's: attention, was called to its insufficiency, 
and that he directed it to be used, saying that there was no other. The 
mate bas not been balled as a witnèss, though apparenfly without any fault 
of the ship; and there is no contradiction of this testimony. The break 
at the ])lace of the visible flaw, underthe comparatîvely light weight of 
300 ppunds, is clear proof of its totaJ, unfitness for such uses. The vessel 
is therefore liable, not merely for the wages of the seaman, and the cost 
of the treatment in effecting his cure, so far as cure is possible, according to 
the usuàl maritime rule, (Oity of Aîexandria, 17 Fed. 'ïlep. 390;) but for 
the actuai damage occasioned to the seaman through the négligence or 
tort of f-e ship, and of her owners, in not providing suitable and safe 
apparatus for unloading, and on àcçount of the use of a weak and dan- 
gerous implement, after clear notice, by the direction of a superior oili- 
cer, who for that purpose represents the owners. The Rheola, 19 Fed. 
Rep. 926; The Edith Godden, 23 Fed. Rep. 43; 3 Desjardins, Droit Com. 
Mar. § 725, p. 298: Gourde Cass^ May 31, 1886; ^Zarionv. Valerm, 2 
Rev. Int. du Dr. Mar. 130. 

The hospital charges, together with the truss fiirnished, amount to 
$104. Àside frorn the hernia, the libelant seems to be now nearly as 
well as before the accident. The chief difficulty is in determining 
whether the libelant had suffered any previous rupture. The Oiaster 
and one passenger testify that soon after the injury, when Severe rupture 
was visible on both sides, the libelant stated that that was an old matter. 
The libelant says that is incorrect; that he had no previous rupture 
whatever; and that he did not know at the time what that meant. The 
rupture after the accident was such as to require the use of a truss im- 
mediately, which the captain procured. His companions on board never 
saw any sign of rupture before, and it is certain that he used no truss 
before. At the same time, it seems hardly possible that the master, 
and a passenger who is disinterested, should hâve been wholly misled 
as to the libelant's answers. The only possible explanation is that the 
libelant did not understand the inquiries put to him in his then suflfering 
condition. On the other hand, he was a weakly lad: was shipped as a 
boy at 35 shillings per month; and he did no hard work. Even if he 
was sufifering from slight rupture before, it is certain that this accident 
very greatly aggravatéd it. , 

Under the circumstances of doubt that attend the case, and it appear- 
ing that but little waà due to hini for wages, I allow the sum of $104, 
above named, for hospital charges, and the sum of $600 for his injuries, 
for which a decree may be entered, with côsts. > 
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The Maby N. Hogan;* 
HooPEB «. The Mary N. Hoqan. 

(Disiriei Court, E. D. New Tork. March 28, 1887.) 

TowAGE— Proper Channei^— Ukknown Rock— lujtJBT TO Tow. 

The évidence indicating that,^e ;tug, ■yrhen towing libelant's boat, was pro- 
ceeding in a ptoper channel, stùd thàt the cause of the accident -was tlie prés- 
ence of a rock up to that time unknown, upon whiclx libelant's boat atrack. 
A<!iiiitbftt the tug was Jiot liable for the damage. 

In Aâmiralty. 

Goodw^v-'^fiûtdî/ (fc GoodnpA, for libelant. 

ÇfaB^jienJér & Jlf(w/ier, for cIm 

ÈpNEDiPT, J. The décision of this case tums upon the question of 
fâçt whet^er, the lihelant*s ve^sel, while being towed by the tug-bop-t 
M^ry N., Hogan, was towed upon a rock located in „the middle ground 
betweçn j^hdall's island and Ifl^wrence point, oi; on a rock in the chan- 
nel betwëéii Lawrence point and the middle ground, in which channel, 
as ail agrée, there has been found since this accident a dangerous rock 
hitherto unknown. If the tug-boat took the libelant's boat from the 
east to the west channel, so close to the buoy that the libelant's boat 
struck a rock on the middle grpijnd, the liability of the tug woulà be 
dear, for euch a course would be improper and dangerous. But if the 
libelant's boat, béing safely in the East channel, ànd. while proceeding 
up the channel in the usual course, struck on a rock in the channel, 
then the. tug is not liable; as ail concède that the East channel was a 
proper channçl, and the existence in it of any rock was unknown prier 
to this accident. Upon this question of fact my opinion is with the 
claimant. I entertaih no doubt, upon the évidence, that the tug was at 
the timç of the accident in the East channel, and not crossing the middle 
ground, and that the cause of the sinking of the libelant's boat Was the 
présence in the channel of a rock up to that time wholly unknown to 
any one, and not any négligence on the part of the tug. 

The libel must be dismissed, and with costs. 



"The Lizzœ M. DuN.' 

,i Thobsbebq V. The Lizzp M. Dun. 

{.District Court, E. D. New Tork. March 28; 1887.) 

1. Seambk— Wagbs — Désertion— Intent— Détention by Civil Authoritibs. 
Where a seaman went ashore without intention to désert, and while on 
shore was detained bj; the pivil authorities as a witHess, and meantime his 
vessel left the port, lield, that this did not constitute a désertion. 

» Beported by Edward G. Benedict, Esq., of the New York bar. 



?i8 ?ED,EBf L J^PORTEE. 

2. Same— Epfects — Dbpakttjkh of Vbssbl — Epfects Lbpt Ashore — Loss — 

LlABILITY OB VeSSBL. 

When the vessel depBfted, tUe sdiasteR' lieït the seaman's clothes on shore. 
The latter, not knowing of their disposition, did not recover them, and sued 
the vessel for their YalSei . 'ffehii'.t/'iMi thetessel waa n£»t liable. 

In Admiralty. ' ' "■'• ' 

Alexander <k Ash, tov lihéi&nt'. "■ -■ :■. . ; 

](Mftër, Hornbloiver <&'S'i^^ ' " '■ \ 

Benedict, J. The libelant li^fts tàken as iseamâtion acoastîngvoyage 
without signing articles. In course of the voyage the vessel arrived in 
Washington, when the libelan^; wenjL ashore without intention to désert, 
and while in a saloon on shorè W^ tkken in custody by.the pdliée as a 
witness against the saloon keeper, and îùiprisoned ôight days in a house 
fif detentiçn. .Meanwhile the vessel left the port. The master, who wag 
iiot inforkiéd'of the seâniaû's whéreabouts, when re^dy tcJ sàîl, ieft thç 
libëlaïit's cîothéS for him at & sïiipf-Ôiàndler's near wiiefô; the vessel layi 
The'ïilielknt, who apipeafs ribt to haVeinOwn of thè'.disp'ositiçip inadeôf 
hîs clo^è^,' T\^ent tO Bosteii , whitHéiC he supposed the vessel to hâve gohe, 
afad ' h'dt ôndin'g th'ë Véss'el theré^'h'é'took other eraploymènti àiid riow 
Bèèks liô'Teçover bi the yeésel Wagès ùp to the time he left the Vessel àhd 
for the Value 'ôfhis clothes. ' , 

Tiié dë'fëhsé as to the wages ià' dèyertioh. But thé' facts aboVe stated 
do not iiiàkë out a désertion. To this case the provisions of sections 4520 
ahd, 4521' àpply: ïpr thèse' provisioiiS,' tàken frora thé'ôrst section of the 
act of July 20; 1790, (1 St. at Lii^ge;, 13]|.',) Vrere lidt'repealed by thé 
act of Junè 9, 1874, and>rè siill in force. ' tJ. S. v. Bain, ^ Fèd.' Rejl. 
192. UndetihéSe' provisions, tïie libelanti not havirig eigned articles, 
eould leave.thë vessel without iiiciirfiiig any forfeituré ôf wages, and coiild 
rebover for sutiih time as'he did'dtity on thé vessel, and that at the higli- 
est rate of wages given in Baltimore within threè mdhths before the tiiné 
hé shippéd,' Bésides $20 penaltji'. ' He hàs nbt sùè'd for the penalty, nor 
claimed âny'highér rate of wàgèé than the rate at whîbh he agreed, viz., 
$18 për mdnth. His right to fécbvër wages up to thé time he left àt 
that rate is clear. The balanëe diie him at that rate ïs $33.30, and for 
that sum he may bave a decfëë. ' ... 

As to the clothes, I do not see that the vessel can be held liable for 
them. They were not used on board the vessel, and if the act of the 
master in delivering them to the ship-chandler under the circumstances 
amounted to a conversion, which I think it did not, stUl the ship would 
not be liable. 

The decree must be for $33.30j and as no tender îs set up or proved, 
costs must foUow the decree. > 



EXD OF VOLtTMB 80L 



